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CHAPTEH  I. 


OF  BILLS  AND  NOTES  IN  GENERAL. 


DefinUian  of  a  bUl  of  exchange. 

Foreign  bUU, 

Inland  bills* 

Definition  of  a  promissory  note. 

StaiuU  3^4  Ann. 

Notes  under  20s, 

Notes  under  5L 

Bankers*  notes. 

Bankers*  checks. 

Banknotes, 

Coal  notes. 

Insolvent  notes, 

A  bill  of  exchange  is  a  chose  in  action, 

A  biU  or  note  must  be  for  the  payment  of  a  speciftC  sum  of 

money  only, 
A  bill  or  note  must  not  be  conditional  or  contii^ent^ 

Time  of  payment  Gontingeat. 

Fund  contingent. 

Parties  contingent* 
Wording  rf  bills  ami  notes. 
Whether  certain  instrumetits  are  bills  or  notes. 


Definition  of  a  bill  of  exchange.']  A  bill  of  ezchanseis  an  open 
letter  of  request  from  one  man  to  another,  desiring  him  to  pay  a 
asm  nam«l  therein  to  a  third  person  on  his  account.  2  Blaek* 
ttone*s  Com,  466.  A  bill  of  eichange,  in  its  own  nature,  amounts 
to  nothing  more  than  an  authority,  (Note  1.)  on  the  one  hand; 
to  pay  to  the  order  of  the  person  to  whom  it  is  made  payable ; 
and  on  the  other,  to  an  undertaking  on  the  part  of  the  acceptor* 
that  he  will  pay  it.  Per  Hotkam,  B,  Gibson  v.  Minet,  1  Xf« 
Bl.  586  Tne  theory  of  a  bill  of  exchange,  is,  that  it  is  an 
assignment  to  the  payee/  of  a  debt  due  from  the  i^cceptor  to  the 
drawer,  and  that  acceptance  imports  that  the  acceptor  is  a 
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debtor  to  the  drawer,  or  at  least  has  effects  of  the  drawer's  in 
his  hands.  Per  Eyre,  C.  B,  Gibson  v.  Minet,  1  H,  Bl,  602. 
A  bill  of  exchange  is  nothing  but  an  order  on  the  drawee  to 
pay  so  much  out  of  the  effects  of  the  drawer  in  his  hands,  and 
the  acceptance  is  evidence  in  law  that  the  acceptor  has  such 
effects.  Per  Heath,  J,  Stock  «.  Jtfatrson,  1  B.  &  P.  291.  In 
a  regular  bill  transaction,  the  drawing  by  A,  payable  to  B  or 
payable  to  A's  own  order,  and  indorsing  the  bill  to  B,  is  a 
mode  by  which  the  drawer  pays  a  sum  of  money  to  his  payee 
or  indorsee  through  an  acceptor.  Per  Eyre,  V,  J.  Walwyn 
V.  St,  Quintin,  IB.&cP,  654.  A  bill  of  exchange  is  an  or- 
der or  command  to  the  drawee,  who  has,  or  is  supposed  to  have, 
effects  of  the  drawer  in  his  hands  to  pay.  When  the  drawee  has 
accepted  he  is  the  original  debtor,  (Note  2.)  and  due  diligence 
must  be  used  in  applying  to  him.  The  drawer  is  only  liable 
in  default  of  payment  by  him,  due  diligence  having  been  used. 
Per  Lord  Mansfield,  Heylin  v.  Adamson,  2  Burr.  674.  When 
a  bill  of  exchange  is  indorsed  by  the  person  to  whom  it  was 
made  payable,  as  between  the  indorser  and  indorsee,  it  is  a  new 
bill  of  exchange,  and  the  indorser  stands  in  the  place  of  the 
drawer.  Id,  Ibtd,  BulUr  v.  Crips,  6  Mod,  30.  Mill  v,  Lewis, 
1  Salk,  132.    Ballinghalls  v,  Gbster,  3  East,  482. 

Foreign  bills.']  Foreign  bills  are  bills  made  or  payable 
abroad.  In  general  they  consist  of  several  parts.  The  several 
parts  of  a  bill  are  called  a  set.  Each  part  contains  a  condition 
that  it  shall  be  payable  only  so  long  as  all  th6  others  remain  unpaid. 
(Note  3,)  In  other  respects  all  are  of  the  same  tenor.  This  con- 
dition should  be  inserted  in  each  part,  and  should  in  each 
mention  every  other  part  of  the  set,  for  if  a  man,  with  an  in- 
tention to  make  a  set  of  three  parts,  should  omit  the  condition 
in  the  first,  and  make  the  second  with  a  condition  mentioning 
the  first  only,  and  in  the  third  alone  take  notice  of  the  other 
two  (which  is  the  mode  pointed  out  by  Molloy,  Malynes  and 
Marius),  he  might  perhaps  in  some  cases  be  obliged  to  pay 
each ;  for  it  might  be  questionable  if  it  would  be  any  defence 
to  an  action  on  the  second  that  he  had  paid  the  third,  or  to 
an  action  on  the  first  that  he  had  paid  either  of  the  others. 
(See  Davison  v.  Robertson,  3  Dow,  218.)  But  an  omission  is 
not  perhaps  material,  which,  upon  the  face  of  the  condition, 
must  necessarily  have  arisen  from  a  mistake,  as  if  in  the  enu- 
meration of  the  several  parts  one  of  the  intermediate  ones 
were  to-  be  omitted;  for  instance,  "Pay  this  my  first  of  ex- 
change, second  and  fourth  not  paid.*'  Where  a  bill  consists 
of  several  parts,  eacn  ought  to  be  delivered  to  the  person  in 
whose  favour  it  is  made  (unless  one  is  forwarded  to  the 
drawee  for  acceptance),  otherwise  there  may  be  difficulties 
in  negotiating  the  bill  or  obtaining  payment.  Bayley,  22. 
24. 
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Inland  bills.']  Inland  bills  are  supposed  to  have  come  into 
xise  about  the  middle  of  the  seventeenm  century.  Holt,  C*  J. 
said  he  remembered  when  they  first  began,  and  the  plaintiff  de- 
clared on  a  particular  custom  between  London  and  Bristol. 
Buller  V,  Crips,  6  Mod»  29.  But  it  was  soon  afterwards  held  that 
all  the  difference  between  inland  and  foreign  bills  was, 
that  foreign  bills  must  be  protested  before  a  notary  public  be- 
fore the  drawer  can  be  charged,  but  that  inland  bills  need  no 
protest.     Ibid, 

Definition  of  a  promissory  note*']  A  promissory  note  is  a 
written  promise  for  the  payment  of  money,  and  while  in  the 
bands  of  the  payee  has  tnis  resemblance  to  a  bill,  that  it  is  for 
the  payment  of  money  absolutely  and  at  all  events,  and  when 
transferred  it  is  exactly  similar  to  a  bill  of  exchange.  Bayley 
on  Bills,  1.  3.  While  a  note  continues  in  its  original  shape  of 
a  promise  from  one  man  to  another,  it  bears  no  similitude  to  a 
bill ;  but  when  it  is  indorsed  the  resemblance  begins,  for  then 
it  is  an  order  by  the  indorser  upon  the  maker,  to  pay  the  in- 
dorsee, which  is  the  very  definition  of  a  bill :  the  indorser  is 
the  drawer,  the  maker  of  the  note  the  acceptor,  and  the  in- 
dorsee the  person  to  whom  it  is  made  payable;  and  all  the 
authorities  and  particularly  Lord  HardwicKe  in  a  case  of  Ha- 
merton  v.  Mackarell,  M,  10  Geo,  2.  put  promissory  notes  on 
the  same  footmg  with  bills  of  exchange.  Heylin  v.  Adam- 
ten,  2  Burr.  676.  It  has  been  frequently  said,  that  the  statute 
(3  &  4  Ann.  Cr9.  vide  infra),  puts  notes  on  the  same  footing 
with  bills  of  exchange.  Bishop  v.  Young,  2  B.  ^  P.  84. 
Carlos  V,  Fancourt,  5  tIR,  486.  Brovmv,  Harraden,  4  T.  JR. 
15i5.  It  is  not  necessary  that  a  note  should  be  in  itself  nego- 
tiable ;  it  is  sufficient  that  it  be  a  note  for  the  certain  payment 
of  a  sum  of  money,  whether  negotiable  or  not.  Per  Cur,  R, 
v.Box,  6r<iunt.  328. 

Statute  3  &  4  Ann,]  By  statute  3  &  4  Ann.  c.  9.  made  per- 
petual by  7  Ann.  c.  25.,  s.  3.  reciting  that  it  had  been  held 
that  notes  payable  to  a  person  or  his  order  were  not  assignable 
or  indorsable  over,  (see  Clarke  v.  Martin,  2  Lord  Raym,  758. 
Sto*y  V,  Atkins,  Id.  1430.  Brown  v,  Harraden,  4  T.  JR.  152. 
Trier  v.  Bridgman,  2  East,  360),  it  is  enacted  that  all  notes  in 
writing  that  after  1st  May,  1705,  shall  be  made  and  signed 
by  any  person  or  persons,  body  politic  or  corporate,  or  by  the 
servant  or  agent  of  any  corporation,  banker,  goldsmith,  mer- 
ch)aint,  or  trader,  who  is  usually  entrusted  by  him,  her,  or  them, 
to  sign  such  promissory  notes  for  him,  her,  or  them,  whereby 
such  person  or  persons,  body  politic  and  corporate,  his,  her,  or 
their  servant  or  agent  as  aforesaid  doth  or  shall  promise  to  pay 
to  any  other  person  or  persons,  body  politic  and  corporate,  his, 
her  or  their  order,  or  unto  bearer,  any  sum  of  money  mentioned 
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in  such  note,  shall  be  taken  and  construed  to  be»  by  Tirtue 
theieof,  due  and  payable  to  any  snch  person  or  persons,  body 
politic  and  corporate  to  whom  the  same  is  made  payable,  and 
also  every  such  note  {»ayable  to  any  person  or  persons,  body  po* 
Utic  and  corporate,  his,  her,-  or  their  order,  shall  be  assignable 
or  indorsable  ovei  in  the  same  manner  as  inland  .bills  of  ex- 
change are  or  may  be  according  to  the  custom  of  merchants, 
and  that  the  person  or  persons,  body  politic  and  corporate  to 
whom  such  sum  of  money  is  or  shall  be  by  such  note  made 
payable,  shall  and  may  maintain  an  action  for  the  same,  in 
such  manner  as  be,  she^  or  they  might  do  upon  any  inland  bill 
of  exchange  made  or  drawn  aooorung  to  the  custom  of  mer- 
chants, against  the  person  or  persons,  body  politic  and  corporate, 
who,  or  whose  servant  or  agent  as  afotesaid^  signed  the  same, 
and  that  any  person  or  persons,  body  politic  and  corporate  td 
whom  such  note  that  is  payable  to  any  person  or  persons,  body 
politic  and  corporate,  his,  her  or  their  order,  is  indorsed  or  as- 
signed, or  the  money  therein  motioned  ordered  to  be  plud  by 
indoisement  thereon,  shall  and  may  mamtain  his,  her,  or  their 
action  for  such* sums  of  money,  either  against  the  person  or  per- 
sons, body  politic  asd  corpoiato  who  or  whose  servant  or  agent 
as  aforesaid  signed  such  note,  or  against  any  of  the  persons  that 
indorsed  the  same,  in  the  like  manner  as  in  eases  of  inland  bills 
of  exchange.    See  Appendix;  No.  1. 

This  act  being  made  for  the  adarancement  of  trade,  ought 
therefore  to  receive  a  liberal  construction.  Per  Cvr,  Idilne  v. 
Gruham,  1  £.  ^  C.  193.  2  D.  ^  R.  293.  S.  C.  Thus  it  has 
been  held  that  a  foreign  note,  as  a  note  made  in  Scotland,  is 
both  within  the  words  and  the  spirit  of  the  act.  Jlnd,  Batttiey 
11.  Northome,  1  M .  &  M.  66.  In  several  cases,  previouriy  to  the 
above,  parties  had  recovered  without  objectiott  on  notes  miuie 
abroad.  Pollard  v,  Herries,  3  B.  dp  P.  336.  Houriet  v.  Mot- 
rif,  3  Canxpb.  303.    Roche  v.  CampbeU,  3  Campb.  247.    Splits 

ferber  v.  Kohn,  1  Stark,  125.  Though  in  one  case  the  court 
ad  intimated  a  strong  opinion  that  the  statute  did  not  apply 
to  foreign  notes.  Cart  v.  Shaw,  39  G.  3.  Bayley,  22.  The 
statute  speaks  of  notes  signed  by  the  party,  yet  a  itote  beginning 
"  I,  W,  S,  promise  to  pay,"  &c.  is  as  good  as  if  signed  with  the 
name.  Taylor  v,  Dobbins,  1  Str.  399.  Elliott  v.Cw^per,  2 
Lord  Raym,  1376.  1  Str.  609.  S,  C. 

Notes  under  20<.]  By  48  G.3.  c.88.8. 2.  all  [)romissoiy  or 
other  notes,  bills  of  exchange,  or  drafto  or  undertakings  in  writ- 
ing, being  negotiable  or  transferable  for  the  payment  of  any 
sum  or  sums  of  mon$^  or  any  orders»  notes  or  undertekinga 
in  writing  being  negotiable  or  transferable  for  the  delimy  of 
any  goods,  specifying  their  value  in  money  less  than  the  sum 
of  20s.  in  the  whole,  theretolore  made  or  issued,  or  which  shall 
hereafter  be  m»d9  or  iaeued,  shall  from  and  ate  the  1st  Octo- 
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ber  1808,  be  and  the  same  are  thereby  declared  to  be  abso- 
lutely void  and  of  no  effect.  By  sec.  2.  a  penalty  not  exceeding 
201. 18  imposed  upon  any  person  publishing  or  uttering  any  such 
notes  &c.  recoverable  before  a  justice  of  the  peace.  ^  Appen- 
dix, No.  2. 

Notes  under  5/.]    By  17  Geo.  3.  c.  30.  s.  1.  made  per- 
petual by  27  Geo.  3.  c.  16.  all  promissory  or  other  notes,  oills 
of  exchange,  or  draughts,  or  undertakings  in  writing,  being 
.negotiable  or  transferable  for  the  payment  of  20s.  or  any  sum 
of  money  above  that  sum,  and  less  tiian  5(.,  or  on  which  20<. 
or  above  that  sum,  and  less  than  51,  shall  remain  undischarged, 
and  which  shall  be  issued  within  that  part  of  Great  Britain 
called  England,  at  any  time  after  1st  Januaiy  1778,  shall 
specify  the  nunes  and  places  of  abode  of  the  persons  respec- 
tivdy,  to  whom  or  to  whose  order  the  same  shall  be  made 
payable,  and  shall  bear  date  before  or  at  the  time  of  drawing  or 
issuing  thereof,  and  not  on  any  day  subsequent  thereto,  and 
shall  be  made  payable  within  the  space  of  twenty-one  days  next 
after  the  day  ot  the  date  thereof,  and  shall  not  be  transferable  or 
negotiable  after  the  time  thereby  limited  for  payment  thereof; 
and  every  indorsement  to  be  made  thereon,  shall  be  made 
liefore  the  expiration  of-  that  time,  and  bear  date  at  or  not  be- 
fore the  time  of  making  thereof,  and  shall  specify  the  name  and 
place  of  abode  of  the  person  or  persons  to  whom  or  to  whose 
order  the  money  contamed  in  every  such  note,  bill,  draught  or 
uodertaking  is  to  be  paid,  and  that  the  signing  of  every  such 
note,  bill,  draught  or  undertaking,  and  also,  of  every  such 
indoisement,  shdl  be  attested  by  one  subscribing  witness  at 
least;  and  which  said  notes,  bills  of  exchange,  or  draughts  or 
undertakings  in  writing  may  be  made  or  drawn,  in  words  to 
the  puiport  or  effect,  as  set  out  in  the  schedules  thereunto 
annexed,  No.  1  and  2.   And  that  all  promissory  or  other  notes, 
bills  of  exchange,  or  draughts  or  undertakings  in  writing,  being 
negotiable  or  transferable  for  the  payment  of  20s.,  or  any  sum 
above  that  sum  and  less  than  52.  or  on  which  20s.  or  above  that 
sum  and  less  than  5<.  shall  remain  undischarged,  and  which 
shall  be  issued  within  that  part  of  Great  Britain  called  England 
at  any  time  after  the  said  Ist  day  of  January  1778  in  any  other 
manner  than  as  aforesaid,  and  also  every  indorsement  on  any 
such  note,  bill,  draught,  or  undertaking  to  be  negotiated  under 
this  act,  other  than  as  aforesaid,  shall  be  absolutely  void. 

Schedule. 

No.  1. 

(Place)        (Day)         (Month)        (Yew) 
Tweoty-one  days  after  date,  I  promise  to  pay  to  A.  B.  of 
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(place)  or  his  order,  the  sum  of         for  value  received  by 
Witness  E.F.  C.  I>. 

And  the  indorsement  toties  ^toties* 
(Day)  (Month)  (Year) 

Fay  the  contents  to  G.  H.  of  (place)  or  his  order. 
Witness  J.  C.  A.  B. 

No.  2. 

(Place)        (Day)        (Month)        (Year) 
Twenty-one  days  after  date  pay  to  A.  B.  of  (place)  or  his 
order,  the  sum  of  value  received  as  advised  by        CD. 

,  To  E.Y.  of  (place) 
Witness  G.  H. 

And  the  indorsement  toties  quoties* 
(Day)  (Month)  (Year) 

Pay  the  contents  to  J.  H.  of  (place)  or  his  order.  ^ 
Witness  L.  M.  A.  B. 

By  statute  37  Geo.  3.  c.  32.  the  statutes  of  15  Geo.  3.  and 
17  Geo.  3.  c.  30.  so  far  as  the  same  relate  to  the  making  void 
of  promissory  notes,  or  drafts,  or  undertakings  in  writing, 
payable  on  demand  to  the  bearer  thereof  for  any  sum  of 
money  less  than  the  sum  of  5^.  in  the  whole,  and  also  to  re- 
strain the  publishing,  or  uttering,  and  negotiating  of  any  such 
notes,  drafts  or  undertakings  as  aforesaid  were  after  2d 
March  1797  suspended ;  and  by  various  statutes,  and  ulti- 
mately by  3  Geo.  4.c.  70.  the  suspending  statute  of  37  Geo.  3. 
was  continued.  But  now  by  statute  7  Geo.  4.  c.  6.  s.  1.  (see 
Appendix,  No.  3.)  the  3  Geo.  4.  c.  70.  is  repealed,  whereby 
the  statute  37  Geo.  3.  c.  30.  has  ceased  to  operate,  and  new 
provisions  are  enacted  for  the  partial  suspension  of  the  17 
Geo.  3.  c.  30. 

By  7  Geo.  4.  c.  6.  sec.  2.  the  statute  17  Geo.  3.  c.  30.  shall  not 
extend  or  be  construed  to  extend  to  any  such  promissory  note  or 
forms  of  promissory  notes  payable  to  bearer  on  demand  of  any 
bankers  or  banking  companies  or  other  person  or  persons  in 
England,  duly  licensed,  as  shall  have  been  stamped  before  the 
5th  February  1826,  under  the  provisions  of  any  act  or  acts 
relating  t43  the  stamp  duties  upon  promissory  notes  or  bills  of 
exchange  under  the  sum  of  5^ ;  nor  to  any  promissory  notes  of 
the  governor  and  company  of  the  bank  of  England,  payable  to 
the  bearer  on  demand  for  any  sum  under  5/.  which  shall  have 
been  made  out  and  bear  date  before  the  10th  day  of  October 
1826,  but  all  such  promissory  notes  so  duly  stamped  or  so 
made  out  and  bearing  date  as  aforesaid,  may  be  issued  and  re- 
issued by  all  such  bankers  and  banking  companies,  and  persons 
aforesaid,  and  by  the  governor  and  company  of  the  bank  of 
England  respectively  until  the  5th  April  1829, 
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By  sec.  3.  if  any  body  politic  or  corporate  or  any  person 
or  persons  shall  from  and  after  the  passing  of  this  act  and  be- 
fore 5th  April  1B29,  make,  sign,  issue  or  re-issue  in  England, 
any  promissory  note  payable  on  demand  to  the  bearer  thereof, 
for  any  sum  of  money  less  than  the  sum  of  5/.  except  such  pro- 
missory note  or  form  of  note  as  aforesaid  (the  notes  stamped 
before  5th  February  \Q2S)  and  except  such  promissory  note  of 
the  governor  and  company  of  the  bank  of  England  as  shall 
have  been  or  shall  be  made  out  and  bear  date  before  10th  Oc- 
tober 1826 ;  or  if  any  body  politic  or  corporate,  or  person  or 
persons  shall  after  5tn  April  1829,  make,  sign,  issue  or  re-issue 
m  England,  any  promissory  note  in  writing  payable  on  demand 
to  the  bearer  thereof,  for  any  sum  of  money  less  than  5/.  then, 
and  in  either  of  such  cases,  every  such  body  politic  or  corporate, 
or  person  or  persons  so  making,  signing,  issuing  or  re-issuing 
any  such  promissory  note  as  aforesaid,  except  as  aforesaid,  shall 
for  every  such  note  so  made,  signed,  issu€»  or  re-issued,  for- 
feit the  sum  of  20/. 

By  sec.  4.  if  any  body  politic  or  corporate,  or  person  or 
persons  in  England,  shall  from  and  after  the  passing  of  this 
act  publish,  utter  or  negotiate,  any  promissory  or  other  note, 
(not  being  a  note  payable  to  bearer  on  demand,  as  is  herein- 
before mentioned)  or  any  bill  of  exchange,  draft  or  undertaking 
in  writing,  being  negotiable  or  transferable  forthe  payment  of  20s. 
or  above  that  sum  and  less  than  52.,  or  on  which  20s.  or  above 
that  sum  and  less  than  5/.  shall  remain  undischarged,  made, 
drawn,  or  indorsed  in  any  other  manner  than  as  is  directed  by  the 
said  act  17  Geo.  3.  c.  30.. every  such  body  politic  or  corporate, 
or  person  or  persons  so  publishmg,  uttering,  or  negotiating  any 
sucn  promissory  or  other  note  (not  being  such  note  payable  to 
bearer  on  demand  as  aforesaid)^  bill  of  exchange,  draft  or 
undertaking  in  writing  as  aforesaid,  shall  forfeit  and  pay  the 
sum  of  20/. 

By  sec.  5.  the  penalties  under  this  act  which  are  in  lieu  of 
the  penalties  imposed  by  17  Geo.  3*  c.  30.  may  be  recovered, 
&c.  in  the  same  manner  as  penalties  under  the  stamp  acts. 

By  sec.  9.  this  act  is  not  to  extend  to  any  draft  or  order 
drawn  by  any  person  or  persons,  on  his,  her  or  their  banker  or 
bankers,  or  on  any  person  or  persons  acting  as  such  banker  or 
bankers  for  the  payment  of  money  held  by  such  banker  or 
bankers,  person  or  persons,  to  the  use  of  the  person  or  persons 
by  whom  siich  draft  or  order  shall  be  drawn. 

By  sec.  10.  every  promissory  note  payable  to  bearer  on  de- 
mand for  any  sum  of  money  under  20/.  which  shall  be  made 
and  issued  after  5th  April  1829,  shall  be  made  payable  at  the 
bank  or  place  where  the  same  shall  be  so  made  and  issued  as 
aforesaid,  provided  that  nothing  therein  contained  shall  extend 
to  prevent  any  such  promissory  note  from  being  made  payable 
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treated  as  money  or  cash  in  the  ordinary  course  and  transactioi> 
of  business.  By  the  general  consent  of  mankind,  they  are  a$ 
much  money  as  guineas  themselves  are,  and  on  payment  of  them^ 
whenever  a  receipt  is  required,  the  receipts  are  always  given  a& 
for  money,  not  as  for  securities  or  notes.  Per  Lord  Mansfield, 
Miller  v.  Race,  1  Burr.  457.  3  Alk,  232.  Wright  v.  Reed,  a 
T.  R,  554.  So  in  Solomons  v.  the  Bank  of  England,  Id  East, 
138,  it  is  said  by  Grose,  J.  that  bank  notes  are  to  be  consi- 
dered as. cash.  They  pass  by  a  will  bequeathing  the  testator's 
money  or  cash ;  Fleming  v.  Brook,  1  Scho.  ^  Lef,  318. 1  Burr, 
457  ;  and  may  be  the  object  of  a  donation  moriis  causd.  Miller  v. 
Miller,  3  P.  Wm«.  356 ;  and  may  be  described  as  **  money"  in 
the  memorial  of  an  annuity.  Wright  v.  Reed,  3  T.  R*  554. 
Cousins  V*  Thompson,  6  T.R,  335.  It  is  said  to  have  been  held 
that  an  action  for  money  had  and  received  will  not  lie  against 
a  person  who  finds  bank  notes,  unless  money  has  been  actually 
received  for  them,  Noyes  v.  Price,  16  Geo,  3.  Select  Cases,  242. 
see  Pickard  V.  Bankes,  13  East,  20;  unless  perhaps  the  re- 
ceipt of  their  value  may  be  presumed.  Longchamp  v.  Kenny, 
Dougl,  138.  They  cannot  be  taken  in  execution.  Francis  v. 
Nash,  Rep.  temp.  Hardw»  53.  Knight  v*  Criddle,  9  East,  48. 
A  tender  of  bank  notes  is  not  good,  if  objected  to  at  the  time  of 
tender,  but  it  is  good  if  not  objected  to.  Grigby  v.  Oates,  2  B. 
&;  P.  526.  Wright  v.  Reed,  3  T.  jR.  554.  Brotvn  v.  Saul,  4  Esp. 
267.  As  to  the  remedy  for  lost  notes,  see  post,  Chap.  XV.  As 
to  stealing  the  same  and  forgery,  see  post,  Chap.  XVI.  As 
to  bank  notes  under  51.  see  7  Geo.  4.  c.  6.  ante,  p,  6. 

Coal  Tiotes."]  By  stat.  3  G.  2.  c.  26.  s.  7.  all  lightermen  or 
other  buyers  of  or  contractors  for  coals,  on  board  of  any  ship  or 
vessel  in  the  port  of  London,  shall,  at  the  time  of  the  delivery 
of  such  coals,  either  pay  for  the  same  in  ready  money,  or  for  such 
part  thereof  as  shall  not  be  paid  for,  shall  give  their  respective 
promissory  notes  or  notes  of  their  hands  for  payment  thereof, 
expressing  therein  the  words  valu£  received  in  coals,  payable  at 
such  day  or  days,  time  or  times,  as  shall  for  that  purpose  be  agreed 
upon  between  such  lighterman  or  other  buyer  of  or  contractor 
for  coals,  and  the  master  or  owner  of  such  ship  or  vessel  or  hi& 
agent  or  factor  on  his  behalf,  and  that  all  such  notes  in  case  of 
non.  payment  at  the  respective  days  and  times  therein  mentioned, 
shall,  and.  may  be  protested  or  noted  in  such  manner  as  in- 
land bills  of  exchange  may  now  be,  and  in  default  of  such  pro- 
testing and  notice  by  any  indorsee,  and  notice  thereof  by  such 
indorsee  to  the  respective  indorser  or  indorsers  within  twenty 
days  after  such  failure  of  payment,  such  respective  indorser  or 
indorsers  to  whom  such  notice  shall  not  be  given,  shall  not  be 
chargeable  with  or  liable  to  answer  or  pay  such  sum. of  money 
as  shall  be  mentioned  to  be  payable  by  such  note  or  notes,  not 
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any  part  theieof.  By  sec.  8,  lightermen,  &c.  refusing  to  give 
notes  and  to  insert  the  words  valiu  received  in  coals,  and  mastei'S 
taking  such  notes  without  the  words  value  received  in  coals,  are 
subjected  to  a  penalty  of  100/.  This  act  extends  only  to  con- 
tractors for  coals,  and  to  cases  between  an  indorser  and  in- 
dorsee* Smith  V,  Wilson,  And.  187.  It  is  said  to  have  been 
held  that  when  these  notes  are  not  drawn  in  the  form  recognised 
by  the  statute,  they  are  not  void,  but  that  the  effect  is  to  sub- 
ject the  party  to  a  penalty.  Per  Holroyd,  J.  Wigaii  v»  Fowler,. 
1  Stark.  463. 

Insolvent  notes.^  Where  a  prisoner  is  brought  up  to  be  dis- 
charged under  the  Lords'  act,  32  Geo.  3.  c.  28.  and  the  ^^reditor 
insists  on  his  being  detained  in  prison,  he  must  agree  in  writing, 
signed  with  his  name  or  mark  (or  if  he  be  out  of  England, 
under  the  hand  of  his  attorney)  to  pay  and  allow  the  prisoner 
weekly  a  sum  not  exceeding  3s.  6d.  (or  if  more  creditors  than 
one  insist  on  his  detention,  not  exceeding  2s.  a  week  each,  37 
Geo.  3.  c.  86.  s.  34.  But  see  Barnes,  377. 389,  90.  Tidd,  386.) 
to  be  paid  on  Monday  in  eveiy  week  so  long  as  the  prisoner 
shall  remain  in  execution,  and  m  every  such  case  the  prisoner 
shall  be  remanded,  32  Geo.  2.  c.  28.  s.  13.  Tidd,  386.  See 
further  as  to  these  notes,  lb,  386.  Such  notes  do  not  require  a 
stamp.  2'ekill  v.  Carey,  7  T.  R.  670.  If  failure  be  made  in 
payment  of  the  weekly  sums,  the  prisoner  upon  application  to 
the  court  in  term  time,  or  to  a  judge  in  vacation,  may  be  dis- 
charged out  of  custody,  on  executing  an  assignment  and  con- 
veyance of  his  estate  and  effects,  32  Geo.  2.  c.  28.  s,  13. 

A  bill  of  exchange  is  a  simple  contract.^  A  bill  of  exchange 
or  promissory  note,  is  a  simple  contract,  and  is  governed  in 
general  by  the  same  rules  which  affect  other  simple  contract 
debts.  It  therefore,  for  the  purposes  of  administration,  follows 
the  person  of  the  debtor,  ana  is  bona  notabilia  in  the  diocese  in 
which  he  is  resident  at  the  time  of  his  death.  Yeomans  v.  Brad- 
shaw,  Carth.  373.  3  Salk,  60.  164.  Comb,  392.  5.  C.  For  the 
same  reason  it  is  within  the  Statute  of  Limitations,  and  must 
)fe  sued  on  within  six  years.     Vide  post.  Chap,  XII. 

A  bill  of  exchange  is  a  chose  in  action.^  A  bill  of  exchange 
or  promissory  note  is  merely  a  chose  in  action,  and  cannot 
therefore  be  me  subject  of  a  donation  mortis  causd.  Miller  v. 
Miller i  3  P.  Wms.  366.  Tate  v.  Hibbert,  2  Ves.  J,  111* 
Holliday  v.  Atkinson,  5  B.  6^  C.  603.  See  Lawson  v.  Lawsoiit 
1  P,  Wms.  441.  and  Woodbridge  v,  Spooner,  2  B.  and  A, 
233.  But  the  delivery  of  a  check,  by  a  person  on  the  approach 
of  death,  is  as  it  seems  good  as  a  gift,  if  the  donee  receives  the 
amount  from  the  bankers  in  the  donor's  lifetime,  or  before  the. 
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banker  has  niytice  of  thedonor's  death,  or  if  the  donee  negotiate 
the  check  for  a  valuable  consideratioa,  or  in  payment  of  a  debt ; 
but  such  check  ^1  not  opeiate  as  an  appointment  of  so  much, 
if  the  donee  retains  it  in  his  possession  till  after  the  donor*s 
death,  Tate  v.  Hibbertf  2  Ves,  J,  111.  On  the  same  ground 
it  was  held  that  bank  notes>  &c.  cannot  be  taken  in  execution, 
for  though  assignable  over,  yet  they  remain  in  some  measure 
choses  in  action.  Francis  v.  Na^  Rep,  temp.  Hardto,  53. 
Knight  V.  Criddle,  9  East,  48. 

A  bill  or  note  must  be  for  payment  of  a  specific  sum  of  mcney 
only.'i    A  bill  or  note  must  be  for  the  payment  of  money 
{Note  4).    A  promise  to  pay  money  and  do  some  other  thing, 
ex.  gr,  deliver  a  hone,  is  not  within  the  statute.  Moor  v.  Vanlute, 
B.  N.  P.  272.     Martin  v.   Chauntry,  2  Str.  1271.     So  a 
promise  to  pay  300(.  to  B.  or  order,  in  three  good  East  India 
bonds,  fi.  N.  P.  272.  Smith  v.  Boheme,  Gitb.  Ca.  L.  ^  E.  93. 
So  a  promise  to  pay  "  in  cash  or  bank  of  England  notes."  Ex 
parte  Jmeson,  2  Rose,  225.  Bayley,  7.  R.  v.  Wilcox,  Bayley,  8. 
Ex  parte  Davison,  Buck,  31.    So  where  the  instrument  was, 
**  I  promise  to  pay  J.  E.  the  sum  of  651.  with  lawful  interest 
for  the  same,  three  months  afterdate,  and  all  other  sums  which 
may  be  due  to  him; "  Lord  Ellenborough  was  of  opinion  that 
the  instrument  was  too  indefinite  to  be  considered  as  a  pro- 
missory note,  and  that  since  the  whole  constituted  an  entire 
promise,  it  could'  not  be  divided  into  parts.    Smith  v.  Night^ 
ingale,  2  Stark.  N.  P.  C.  375.    But  a  promise  to  pay  so  many 
pound  instead  of  pounds,  is  a  good  nde.  R.  v.  Post,  Bayley,  8. 
Where  the  defendant  promised  to  pay  4001,  to  the  represent 
tativesof  J.  S.  '*  first  deducting  thereout  any  interest  or  money 
J.  S«  might  owe  to  the  defendant,"  it  was  held  that  the  deduc- 
tion resting  entirely  in  contingency,  the  instrument  could  not 
be  considered  as  a  promissory  note  to  pay  a  certain  or  definite 
sum  at  all  events.    Barlow  v.  Broadhurst,  4  B,  Moore,  471. 

A  biU  or  note  muet  not  be  conditional  or  contingent. '\  A  bill  or 
note  must  be  absolute  in  its  terms,  and  if  there  be  any  condition 
or  contingency,  either  with  re^rd  to  the  time  of  payment,  or 
the  fund  out  of  which  payment  is  to  be  made,  or  the  parties  by 
or  to  whom  the  payment  is  to  be  made,  it  will  not  be  a  valid 
bill  of  exchange  within  the  custom  of  merchants,  or  a  valid 
promissory  note  within  the  stat.  3  and  4  Ann.  c.  9.  Nor  can 
such  an  instrument  be  considered,  even  between  immediate 
parties,  as  a  bill  or  note.  Leeds  v.  Lancashire,  2  Campb.  207. 
post.  If  such  an  instrument  constitute  a  valid  agreement,  in 
order  to  be  enforced  it  must  be  stamped  as  such,  and  the 
plaintiff  must  declare  as  on  a  special  agreement ;  see  Blanckeri' 
hagen  v.  Blundeil,  2  B.  and  A*  419*    Smith  v.  Nightingale, 
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3  Stark.  375 ;  imless  it  can  be  given  in  evidence  under  the 
count  on  an  account  stated.  BarUno  v,  Broadhunt,  4  £• 
Moore,  471. 

Where  the  time  of  pajfment  is  contingent.']     A  note  to  pa^ 
sixty  guineas  when  the  maker  marries  B.  was  held  bad,  for  it 
is  uncertain  whether  he  will  ever  marry,  and  so  the  time  of 
payment  may  never  come.     Pearson  v.  Crarrett,  4  Mod,  242. 
Comb.  227.  S.  C.     Colehan  v.  Coohe,  Willes,  397.     BeardsUy 
V.  Bdldmn,  2  Str.  1151.  7  Mod.  417.  S.  C.    So  a  note  to  pay 
money  or  surrender  a  person  ;  for  if  the  surrender  is  made,  the 
money  is  never  to  be  paid.   Smith  v.  Boheme,  Gilb.  Ca.  L.  and 
£.  93,  cited,  2  Ld.  Raym.  1362,  7  Mod.  418.    So  where  an 
order  imported  to  be  payable  '*  provided  the  terms  mentioned 
in  certain  letters  written  by  the  drawer  were  complied  with," 
it  was  held  that  this  order  was  no  bill  of  exchange.    Kingston 
V,  Long,  Bayley,  13.     So  where  the  instrument  was  *'  we 
promise  to  pay,  &c.  on  the  death  of  G.  H.  provided  he  leaves 
either  of  us  sufficient  to  pay  the  said  sum,  or  if  we  shall  be 
otherwise  able  to  pay  it,    this  was  held  to  be  payable  upon  a 
contingency,  and  not  an  absolute  note,  nor  negotiable.  Robe^^ts 
V.  Pedte,  1  Burr.  323.  and  see  Ex  parte  Tootell,  4  Ves.  372. 
post,  Chi  XIV.    So  a  note  promising  to  pay  "  on  the  sale  or 
produce,  immediately  when  sold,  of  the  White  Hart,  St.  Albans, 
HertS)  and  the  goods,  &c*  value  received,"  cannot  be  declared 
upon  as  a  promissory  note,  though  it  be  averred  that,  before  the 
action  commenced,  the  White  Hart  and  the  goods  were  sold. 
Hm  V.  Halford,  2  B.  ^  P.  413.    An  instrument  was  given  in 
evidence  in  the  following  form  : — "  We  jointly  and  severally 
promise  to  pay  to  Mr.  T.  L.  &  Co.  or  order  the  sum  of  200<« 
lor  value  |received  by  us.    As  witness  our  hands,  &c.  J.  M., 
J.  L.,£.  B."  On  the  back  of  the  instrument  were  these  words, 
which  were  proved  to  have  been  written  before  it  was  signed 
1w  L.  or   B. : — "  The  within  note  is  taken  for  security  of 
aU  such  balances  as  J.  M.  may  happen  to  owe  to  T.  L. 
and  Co.  not  extending  further  than  the  vnthin  named  sum 
of  200^,  but  this  note  is  to  be  in  force  for  six  months,  and 
no  moikey  liable  to  be  called  for  sooner  in  any  case."    In 
an  action  by  L.   &  Co.  against  J.  L.,  Lord  EUenborough 
was  of  opinion  that,  as  between  these  parties,  the  instrument  in 
question  was  only  an  agreement  and  not  a  promissory  note ; 
but  that  in  the  hands  of  a  bond  fide  holder  who  received  it  as 
a  promissory  note,  it  might  possibly  be  considered  as  such. 
Leeds  v,  Lancashire,  2  Campb.  205.     But  where  there  appeared 
to  be  the  following  indorsement  on  a  note  which  did  not  distinctly 
appear  to  have  been  written  before  the  note  was  signed  :— - 
**  Although  the  within  promissory  note  is  payable  by  C.  M. 
in      months,  my  will  and  de»re  is,  that  the  money  shall  not 
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be  called  in  for  two  years,  and  that  if  the  said  C.  M.  shall.' 
wish  for  further  time,  he  shall  have  the  same  without  suit  at  law, . 
until  three  years  next  after  my  decease."  (Signed by  the  payee,), 
and  it  was  contended  that  the  indorsement  was  part  of  the  note . 
Per  Lord  Ellenborough;  **  I  have  on  one  side  of  the  paper  a 
perfect  note  in  point  of  law,  and  on  the  other,  that  which,  if 
It  had  been  stamped  might  have  operated  as  a  defeasance,  but 
without  a  stamp  I  cannot  look  at  it.  Supposing,  however,  these 
words  to  be  incorporated,  they  are  wpids  of  mere  indulgence 
and  favor."  Stone  v.  Metcalf,  1  Stark.  53.  4  Campb.  217.  S,  C. 
Where  the  instrument  was : — "  Borrowed  and  received  of  J.  & 
J.  W.  the  sum  of-  200/.  in  three  drafts,  dated  as  under,  &c. 
which  we  promise  to  pay  unto  the  said  J.  &  J.  W.  with  in-> 
terest,"  &c.   Lord  Ellenborough  thought  that  this  was  a  special 
agreement,  and  not  a  promissory  note,  for  the  money  was  not  to 
be  paid  at  all  unless  the  drafts  were  honoured.     Williamson 
V,  Bennet,  2  Campb,  418.     Where  a  note  had  the  following 
indorsement  made  before  the  note  was  subscribed  ;  "  This  note 
is  given  on  condition  that  if  any  dispute  shall  arise  between 
Mr.  H.  &  Lady  W.  respecting  the  fur,  the  note  to  be  void  ;'* 
it  was  held  not  to  be  a  note  payable  at  all  events,  but  contingent. 
Hartley  V.  Wilkinson,  4  M.  ^  5.  25.    4  Campb,  127.  S,  C.  So  an 
instrument  in  this  form,  "  At  thirty  days  after  the  arrival  of  the 
ship  Paragon,  at  Calcutta,  pay,"  &c,  was  held  not  to  be  a  bill 
of  exchange.  Palmer  v.  Pratt,  2  Bingh,  185.  9  B.  Moor^,  388. 
S,  C.     But  if  the  time  at  which  the  bill  or  note  is  made  pay- 
able must  happen,  although  it  is  not  certain  when  it  will  hap-- 
pen,  the  bill  or  note  is  good.  Thus,  it  has  been  held  that  a  pro- 
missory note  to  pay  within  two  months  after  such  a  ship  is  paid 
off  is  a  good  note,  because  the  ship  would  certainly  be  paid  off 
one  time  or  another.    Andrews  v,  Franklin,  1  <Str.  24.  recog. 
WilUs,  399.  but  in  Beardsley  v.  Baldwin  as  reported  1   Selw, 
N.  P.  367. 4th  Ed,  theicourt  said  that  as  to  Andrewsv,  Franklin, 
if  it  ever  was  determined,  which  they  could  not  find,  it  must 
have  been  decided  on  the  certainty  observed  in  the  return  of 
ships,  and  which  must  be  looked  upon  as  an  event  in  itself  not 
contingent ;  and  see  1  Wils,  263.  where  it  is  said  arg,  that 
Andrews  v.  Franklin,  was  never  determined.     Where  the  note 
was  **  I  promise  to  pay  J.  S.  11/.  at  the  payment  of  the  ship 
Devonshire,"'  it  was  held  good,  and  Lord  Hardwicke  is  re- 
ported to  have  said,  "as  to  the  time,  this  note  is  certainly 
within  the  statute,  if  it  had  been  made  payable  at  any  precise 
future  day,  and  if  it  be  uncertain  at  first  but  referred  to  a  sub- 
sequent fact  to  make  it  certain,  when  that  fact  happens  (as  in 
this  case  it  was  averred  that  the  ship  Devonshire  was  paid)» 
it  is  as  much  reduced  to  a  certainty  as  if  the  day  had  been 
mentioned  at  first."    Lewisv,  Orde,  1  Selw,  N.P,  367.  4  Ed, 
Qunningham,  Bills  of  Exchange.  127.27ki  Ed,  The  reasoning  of 
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Lord  Hardwicke  is  in  opposition  to  the  cases  of  Carlos  v»FanC(mrt, 
5  T.  A.  482,  post,  and  Hillv. Halford,  2  J3.  ^  P.  413.  ante,  p.  13 
When  the  note  was,  "  I  promise  to  pay  G.  P.  or  order  8/.  upon 
the  receipt  of  his,  the  said  G.  P's.  wages  from  his  Majesty's 
ship  the  Suffolk,"  &c.  the  court,  it  is  said,  on  the  authority  of 
Andrews  v.  Franklin,  held  the  note  good.  Evans  v,  Underwtod, 
1  Wils,  262.  But  this  decision  has  been  doubted,  because  it  is 
uncertain,  though  the  wages  might  be  paid,  whether  the  maker 
of  the  note  would  receive  them.  So  where  J.  C.the*^maker  of 
a  note  promised  to  pay  to  H.  D.  or  order  150  guineas,  ten 
days  after  the  death  of  his  father  J.C.,  this  was  held  a  good 
promissory  note.  Colehan  v,  Cooke,  Willes,  393.  S,  C.  in  error, 
2Str.  1217.  And  where  a  note  was  made  payable,  when  the 
payee  should  come  of  age,  and  specifying  the  dav,  it  was  held 
that  ihe  time  of  payment  was  certainly  fixed,  and  that  the  note 
was  good.  Goss  v.  Nelson,  1  Burr,  226.  Upon  the  same  prin- 
ciple the  bills  of  exchange  commonly  called  bilUe  nundinales 
have  been  held  good,  because,  though  these  fiedrs  were  not  al> 
ways  holden  at  a  certain  time,  yet  it  was  certain  that  they 
would  be  held.  Per  Willes,  J.  C.  Colehanv,  Cooke,  Willes,  339. 
(  Note  5.) 

Where  the  fund  out  of  which  payment  is  to  be  is  contingent,] 
Where  the  fund,  out  of  which  the  payment  of  a  bill  or  note  is 
directed  to  be  made,  is  contingent  or  limited,  such  bill  or  note 
is  invalid.  Thus,  when  a  bill  was  drawn  upon  one  Josceline 
to  pay  so  much  every  month  out  of  his  growing  subsistence,  it 
was  held  not  to  be  good,  because  the  fund  was  uncertain.  Josce- 
line v.  Laserre,  Fort.  2QI.  10  Mod. 294,  317.  Willes,S91,  So 
where  the  bill  was  drawn  payable  '*  out  of  the  monies  in  the 
drawee's  hands  belonging  to  the  proprietors  of  the  Devonshire 
mines,  being  part  of  the  consideration  money  for  the  purchase  of 
the  manor  of  West  Buckland,"  it  was  held,  upon  error,  that 
this  appointment  to  pay  out  of  a  particular  fund  which  might  or 
might  not  answer,  was  not  a  bill  of  exchange,  Jenny  v.  Herle, 
1  Str.  591.  2Ld,  Raym.  1361.  8  Mod.  266.  S.  C.  So  when 
a  bill  was  made  payable  "  out  of  the  fifth  payment  when 
it  should  become  due."  Haydock  v.  Lynch,  2  Ld,  Kayrn,  1563.. 
So  where  payable,  "  out  of  W.  S.'s  money  as  soon  as  you  shall 
receive  it."  Dawesv.Dehraine,2W,Bl.1S2,  3  Wils.  207.  S,C, 
So  a  note  payable  "  out  of  the  maker's  money  that  should  arise 
from  his  reversion  of  432.  when  sold,"  was  held  not  to  be  a  pro- 
missory note,  but  a  special  agreement.  Carlos  v,  Fancourt,  in 
error,  5  T,  R.  482.  So  an  order  to  pay  a  certain  amount  and 
interest,  out  of  certain  purchase  money,  for  value  received,  is  not 
a  bill  because  it  is  payable  out  of  a  particular  fund.  Yeatesv. 
Graves,  1  Ves.  J.  280.  So  also  a  note  *'  to  pay  at  four  years 
after  d.ate  if  I  am  then  living,  otherwise  this  bill  to  be  null  and 
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void/*  IS  not  a  good  note,  for  it  is  not  like  a  note  payable  on 
the  maker's  death,  which  must  happen*  Brahamv,  BM^  1826. 
Chitty*s  BUU,  43. 7tA  Ed.  So  where  the  form  of  a  bill  was  '*  Pay 
Mr.  K.  B.  one  month  after  date  200L  on  account  of  freight  oif 
the  Veale  Galley,  •  and  this  order  shall  be  your  sufficient  dis* 
charge,"  the  Chief  Justice  was  of  opinion  that  this  was  bad,  on 
the  o4>jection  to  the  fund  out  of  which  it  was  to  be  paid.  Bun- 
bury  V.  Lisset,  2  Str»  11, 12.  It  is  said  that  in  the  above  case, 
which  was  an  order  from  the  owner  of  a  ship  to  the  freighter, 
the  bill  was  bad,  because  the  quantum  due  for  frnght  might  be 
open  to  objection,  but  that  such  an  order  from  the  freighter  is 
a  good  bill,  because  it  is  an  admission  that  so  much  at  least  is 
due.  Bayley,  18.  Thus,  when  M'Lintot  freighted  a  ship 
and  drew  upon  Dunlop  for  the  sum  of  900L  in  favour  of  the 
captain  of  the  vessel,  "  on  account  of  freight,"  in  an  action 
on  the  bill  against  the  acceptor,  no  objection  was  taken  that  the 
mcmey  was  payable  out  of  a  particular  fund.  Pierson  v.  Dun^ 
lop,  Cowper,  571.     Bay  ley,  18. 

Though  a  bill  or  note  will  be  invalid  if  the  fund  out  of  which 
payment  is  to  be  made  be  contingent,  yet  the  mention  of  a  parti< 
cular  fund  out  of  which  the  drawee  is  to  reimburse  himself,  will 
not  vitiate,  unless  thepayment  is  made  contingent  on  the  suffici- 
ency of  such  fund.  Thus  where,  on  the  25th  May,  1724,  J.  D. 
drew  his  bill  of  exchange,  whereby  he  requested  defendant  one 
month  afterdate  to  pay  to  the  plaintiff  or  order  9i.  IO5.  *'  as  my 
quarterly  half  pay  to  be  due  from  24th  June  to  27th  September 
next,  by  advance,"  it  was  held  a  good  bill,  for  it  was  not  payable 
on  a  contingency,  nor  out  of  a  particular  fund,  and  was  drawn 
upon  the  general  credit  of  the  drawer,  and  not  out  of  the  half-pay. 
Mackleod  v,  Snee,  2  Ld,  Raym.  1481.  2  Str,  762.  2  Barnard, 
12.  S»  C.  So  a  promissory  note,  whereby  the  maker  promised 
to  pay  "  10  U.  12s.  value  received  for  the  premises  in  the  street 
called  Rosemary  Lane,"  was  clearly  held  to  be  within  the 
Stat.  3  &4  Ann.  c.  9.  Burchell  v.  Slocoek,  2  Ld*  Raym,  1545. 
And  where  by  a  note  the  defendants  promised  to  pay  252.  *'  being 
a  portion  of  a  value  as  under,  deposited  in  security  for  the  pay- 
ment thereof,"  the  court  were  clearly  of  opinion,  that  though,  as 
between  the  original  parties  to  the  transaction,  the  payment  of  the 
notes  was  to  be  carried  to  a  particular  account,  yet  the  defend- 
ants were  liable  on  this  note,  which  was  payable  at  all  events. 
Haussoullier  v.  Hartsinek,  7  T.  R.  733.  So  also  a  note,  whereby 
the  maker  promised  to  pay  to  A.  B.  8^  "so  much  being  to  be 
due  from  me  to  C.  D.  my  landlady  at  lady-day  next,  who  is 
indebted  in  that  sum  to  A.  B."  was  held  valid.  Anon.  Select 
Cotes,  39. 

Where  the  parties  are  contingent.']   If  there  be  a  contingency 
as  to  the  parties  who  are  to  pay  or  to  be  paid,  the  bill  or  note 
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will  be  invalid.  Thus  a  note  "  to  pay  if  the  maker's  brother 
do  not  pay  by  such  a  time''  is  bad.     Appleby  v.  Biddulpk, 

B.  N.  P.  272.  cited  8  Mod.  363.  So  when  the  note  was  "I 
J.  Connor  promise  to  pay  J.  F.  or  his  order  50/.  with-  interest, 
&c."  "  J.  Connor  or  else  H.  Bond,"  in  an. action  against  Bond, 
this  was  held  not  to  be  a  note  by  him  within  the  statute,  because 
Band's- engagement  was  only  to  pay  if  Connor  did  not.  .  FerrU 
V,  Bend,  4B,S^  A.  679.  Buyley,  13.  So  a  note  whereby  the 
Biaker  promised  to  pay  to  A.  or  to  B.  and  C.  a  sum  of  money  for 
value  received,  was  held  not  to  be  within  the  statute,  for  it 
was  payable  to  either  of  the  parties,  only  on  the  contingency  of 
its  not  having  been  paid  to  the  other.  Blanckenhagen  v. 
BlundeU,2B.S^A.  417. 

Wording  of  bills  and  notes,']  No  particular  words  are 
necessary  to  constitute  a  bill  or  note,  though  it  must  be 
in  writing.  Morris  v,  Lee,  2  Ld,  Raym.  1397.  Thomat 
V.  Bishop f  Rep.  temp.  Hardw,  2.     Green  v.  Davies,  4  B.  S^ 

C.  239.  "  Deliver  such  a  sum  of  money,"  makes  a  good  bill,  ^er 
Cur,  Morris  v.  Lee,  2  Ld»  Raym.  1397.  So  a  note  promis- 
ing to  be  accountable  to  A.  or  order  for  lOOi.  is  good.  Mor- 
tis v.  Lee,  2  Ld.  Raym.  1396.  Utr.  629.  8  Mod.  362.  S.  C. 
So  "  I  promise  that  J.  S.  or  order  shall  receive  lOOi."  Per 
Fortescue  J.,  Morice  v.  Lee,  8  Mod.  364.  So  '*  I  do  acknow- 
ledge that  Sir  A.  C.  has  delivered  to  me  all  the  bonds  and 
notes  for  which  400/.  were  paid  him  on  account  of  Col.  S.  and 
that  Sir  A.  delivered  me  Major  G«'s  receipt  and  bill  on  me  for 
10/.  which  10/.  and  15/.  5s.  balance  due  to  Sir  A.  I  am 
still  indebted,  and  do  promise  to  pay."'  Chadwiekv*  Allen, 
2  Sir.  706.    So  <'  I  do  acknowledge  myself  to  be  indebted  to 

A.  m to  be  paid  on  demand  for  value  received."     Cas" 

borne  v.  Dutton,  1  Selw.  K.  P.  363.  Ath  ed.  So  "  Borrowed 
of  J.  S.  50/.  which  1  promise  not  to  pay ;"  for  the  court  will 
reject  the  word  not.  Cited  per  Ld.  Mansfield  in  Russell  v. 
Langtltaffe,  Bayley  oti  Bills,  6.    2  Atk,  32. 

So  "  Keceived  of  Mr.  D.  Boaz  100/.  which  I  promise  ta  pay 
on  demand,  with  lawful  interest,"  it  sufficiently  appearing  that 
Boaz  was  the  payee.  Green  v,  Davies,  4  B.  ^  C.  235.  Path. 
p/.  31.  But  see  Pardessus  Cours  de  Droit  Com.  vol.  ii.  p.  358. 
Where  an  instrument  was  produced  in  the  following  words : 
**  Mr.  Nelson  will  much  oblige  Mr.  Webb,  by  paying  lo  T. 
Ruff  or  order  twenty  guineas  on  his  account ; '  Ld.  Kenyon 
was  of  opinion  that  it  was  a  bill  of  exchange,  being  an  order  by 
one  person  to  another  to  pay  money  to  th6  plaintiff  or  his 
order,  and  that  it  ought  to  bear  a  stam.p.  Ruff  v.  Webb, 
1  Esp.  129.  But  where  an  instinment  was  tendered  in  evi- 
dence in  the  following  form,  '*  Mr.  L.,  please  to  let  the  bearer 
have  seven  pounds  and  place  it  to  my  account,  and  you  will 
oblige  your  humble  servant,  R.  S."  Lord  Tenterden  thought  no 
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stamp  necessaiy,  the  paper  not  purpoiting  to  be  a  demand 
made  by  a  party  having  a  right  to  call  on  the  other  to  pay ; 
and  that  the  fair  meaning  was,  *'  you  will  oblige  me  by  doing 
it."  There  was  however  other  evidence  to  entitle  the  plaintiff. 
Little  V,  Slackfard,  1  M.  <8f  M.  371 . 

Where  a  note  was  made  in  the  following  form, "  Sixty  days  after 
datelpromise  to  pay,  &c.  200/.  value  received.  For  J.  Matthew, 
T.  Whitsmith,  &  T.  Smithson J.  Matthew."  Loid  Ellen- 
borough  held  it  sufficient  on  the  face  of  it  to  bind  the  whole  firm. 
Lord  Galway  v.  Matthew^  1  Campb.  403.  Where  a  note  begin- 
ning "  I  promise  to  pay,"  was  signed  by  two  persons.  Lord 
Xenyon  held  that  it  was  either  a  joint  or  a  several  note.  March  v. 
Ward,  Petike,  130.  And  the  same  point  was  ruled  by  Bayley  J . 
in  Clark  v,  Blackstock,  Holt,  474.  Where  the  note  was  (as 
in  Lord  Galway  v.  Matthew),  **  I  promise  to  pay,  &c."  and 

signed  "  for  W.  S.,  W.  P.  S.  and  W.  R.  T., W,  S." 

and  W.  S.  was  alone  sued,  the  action  was  held  to  be  rightly 
brought :  Per  Bayley  J.  "  The  words  used  are  *  I  promise 
to  pay,'  and  it  is  signed  by  the  defendant.  What  then  is  the 
import  of  these  words'!  Surely  that  W.  S.  promises.  It  is 
true  that  he  promises  for  himself  and  others,  but  he  alone  pro- 
mises."    Hall  V.  Smith,  1  £.  ^  C.  407.    2  D.  ^  R.  584.  S.  C. 

A  paper  with  the  words  "  I  O  U  eight  guineas,"  was  held 
by  Lora  Kenyon  to  be  neither  a  promissory  note  nor  a  receipt. 
Fisher  v.  Leslie,  1  Esp,  N,  P.  C.  426.  Accord,  Israel  v,  Israel, 
1  Campb,  499.  Childers  v.  Boulnois,  Dow,  ^  Ry,  N,  P.  C.  8. 
But  Lord  Eldon  C.  J.  held  such  an  instrumeot  to  be  a  pro- 
missory note,  though  not  negotiable.  Guy  v,  Harris,  Chitty 
on  BiUs,  428.  bth  ed.  Manning's  htdex,  71,  2d  ed.  In  a 
very  late  case  the  foUovnng  memorandum,  **  Mr.  T.  has  left  in 
my  hands  200/."  was  held  not  to  be  a  promissory  nofe  or 
receipt,  and  to  be  admissible  without  a  stamp.  Tompkins  v, 
Ashby,  6B.SfC.  541. 

Whether  certain  instruments  are  bills  or  notes,^  There  are 
many  cases  in  which  doubts  have  arisen,  whether  the  instru- 
ment is  a  bill  of  exchange  or  promissory  note.  Thus  where  it 
was  in  the  following  form  : — 

**  Two  months  after  date  pay  to  the  order  of  J.  J.  72/.  Hi. 
value  received. 

T.  S. 
At  Messrs.  J.  M.  &  Co." 

Lord  Ellenborough  held  that  this  was  properly  declared  on 
as  a  bill  of  exchange,  and  that  M.  &  Co.  might  be  considered 
as  the  drawees,  though  perhaps  it  might  have  been  treated  as  a 
promissory  note  at  Sie  option  of  the  holders.  Shuttleworth  v, 
Stephens,  1  Campb,  407.  So  where  the  instrument  was  as 
follows : — 


Of  BUU  and  Notes  in  general.  10 

"  Two  months  after  date,  pay  Mr.  L.  A.  or  order  402.  value 
received. 

G.M. 
•'  Sir  John  Perring,  Shaw,  Barber,  &  Co. 
Bankers,  London." 

The  word  at  being  in  very  small  letters,  GibbsC.  J.  said,  that 
on  the  authority  of  the  preceding  case  he  should  not  have  hesi- 
tated to  decide,  that  in  point  of  law  the  instrument  was  a  bill  of 
exchange,  had  the  word  at  been  distinctly  vmtten  before  the 
names  of  the  drawees,  but  he  left  it  to  the  jury  whether  the 
word  at,  from  the  manner  in  which  it  was  written,  was  not 
inserted  for  the  purpose  of  deception,  and  then  the  instrument 
would  be  a  bill  of  exchange  in  point  of  fact,  and  the  jury  found 
accordingly.  Allan  v*  Mawson,  4  Campb»  115.  Where  the 
instrument  was : — 

*'  Two  months  after  date  pay  to  me  or  my  order  the  sum 
of  30^  2s. 

W.  S. 
"  Payable  at  No.  1.  Wilmot  Street." 

The  court  of  C.  P.  held  that  this  instrument  was  clearly  a  bill 
of  exchange,  and  could  be  declared  on  as  such ;  that  it  was  not 
necessary  that  the  name  of  the  party  who  afterwards  accepted 
the  bill  should  be  inserted,  it  being  directed  to  a  particular 
place,  which  could  only  mean  to  the  person  who  resided  there, 
and  that  the  defendant,  by  accepting  it,  acknowledged  that  he 
was  the  person  to  whom  it  was  directed.  Gray  v.  Milner, 
8  Taunt.  739.  3  B.  Moore,  90.  S,  C.  A  person  was  convicted 
of  uttering  a  forged  promissory  note,  which  was  as  follows  : — 

**  Two  months  after  date,  pay  Mr.  B.  H.  or  order,  the  sum 
of  28/.  155.  value  received. 

J.J. 
*'  At  Messrs.  S.  &  Co. 
Bankers,  London." 

On  an  objection  taken  that  the  instrument  so  described  was 
not  in  law  a  promissory  note,  the  judges  held  it  to  be  a  bill  of 
exchange,  ana  not  a  promissory  note.  Hunter's  case,  Russ.  6; 
Ry,  C.  C.  H.  511.  and  see  what  is  said  by  Littledale  J.  in  the 
case  next  cited* 

Where  the  instrument  was  in  the  following  form : — 

"  Three  months  after  date,  I  promise  to  pay  Mr.  J.  Bury 
or  order  44/.  lis.  5d,  value  received. 

J.  Bury. 

"  J.  B.  Gruthorot,  (indorsed)  J.  Bury. 

25,  Mountague  Place, 
Bedford  Square." 
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and  Gruthorot's  name  was  written  across  the  instrament ;  it 
was  held  by  three  of  the  judges  that  being  of  an  ambiguous 
nature,  the  law  would  allow  the  holder  at  his  option  to  con- 
sider it  either  as  a  promissory  note  or  bill  of  exchange.  Little- 
dale  J.  was  of  opinion  that  the  instrument  was  a  promissory 
note.     Edis  v.  Bury,  6B,i^C,  433. 

A  man  may  draw  a  bill  of  exchange  upon  himself.  Joseeline 
V.  Laserre,  Fortei,  288.  Starke  v.  Cheeseman,  Carth.  509. 
Dehers  v,  Harriott,  1  Show.  136*  But  in  l^al  operation  this 
is  a  promissory  note,  and  the  maker  is  not  entitled  to  notice. 
Roach  V.  Ostler,  1  M,  S^  R,  120. 
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CHAFfER  II. 


OF  THE  VARIOUS  PARTS  OF  BILLS  AND  NOTES, 
INCLUDING  STAMPS  AND  ALTERATIONS. 


Drawer^ 8  name. 
Drawee's  name. 
Payee*s  name. 
Date, 

Sum  payable* 
Payable  to  order. 
Value  received. 
Stamp, 

Penalties. 

Stamping  after  the  making. 

Foreign  bills. 

Bills  and  notes  bearing  interest. 

Date  and  sight. 

Order  for  payment  of  money  out  of  a  particular  fund. 

Bankers*  drains. 
.    Consequences  of  want  of  stamp. 

Different  denomination. 

Re-issuing  bills. 
AUeration. 

After  negotiation    avoids  a  bill,  though   made  with 
consent. 

With   consent  of  parties  before  negotiation   does   not 
avoid  the  bill. 

What  is  an  issuing  of  a  bill  or  note. 

What  alteration  is  material. 

Correction  of  mistake. 


Drawer's  name,"]  The  name  of  the  drawer  of  the  bill  or  of 
the  maker  of  the  note  written  by  himself,  or  some  agent  au- 
thorised by  him,  (see  post.  Chap,  III.)  must  appear  on  the  in- 
strument, but  it  need  not  be  subscribed,  for  it  is  sufficient  if  his 
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name  appears  in  any  part  of  it.  "  I,  J.S.  promise  to  pay," 
is  as  good  as  **  I  promise  to  pay,"  subscribed  J.  S.  TayUnr 
V.  Dobbins,  1  Str,  399.  Saunderson  v.  Jackson^  2  JB.  ^  P.  239. 
An  allegation  that  the  plaintiff  made  his  bill  of  exchange,  in 
writing,  directed  to  A.B.  and  by  the  said  bill  requested,  &c.  im- 
plies that  the  plaintiff^  name  is  written  in  the  bill,  else  he  could 
not  request.  Ereskine  v,  Murray ,  2  Ld,  Raym,  1542.  EUiot  v. 
Cowper,  1  Str.  609.  2  Ld,  Raym.  1376.  S.  C,  An  agent,  in 
drawing  a  bill  for  his  principal,  should  either  write  the  name  of 
his  principal  only,  or  as  is  more  usually  done,  should  sign  by 
procuration,  **  A.  B.  per  procuration  C.  D."  for  should  his  own 
name  only  appear,  he  would  be  personally  liable.  See  post, 
Chap.  III.  The  manner  in  which  one  partner  may  draw  a  bill 
so  as  to  bind  his  co-partners  will  be  hereafter  stated.  See  post, 
Chap.  III. 

Drawee's  name.']  The  name  of  the  drawee  should  appear  on 
the  face  of  the  bill ;  but  where  a  bill  was  not  directed  to  any 
particular  person,  but,  instead  of  such  direction,  were  the  words, 
•*  payable  at  No.  1.  Wilmot  Street,*'  and  A.  B.  who  resided  at 
that  place,  accepted  the  bill,  it  was  held  to  be  properly  de- 
scribed as  a  bill  of  exchange  ;  and  that  A.  B.  having  by  his  ac- 
ceptance, acknowledged  that  he  was  the  person  to  whom  it  was 
directed,  was  liable  as  acceptor.  Gray  v.  Milner,  8  Taunt.  739. 
3  B.  Moore,  90.  S.  C.  see  Marius  in  Malyne,  34.  But  such 
a  bill  should  not  be  described  in  the  declaration  as  directed 
to  A.  B.  Gray  v.  Milner,  2  Stark.  336,  the  first  trial ;  sed 
quare.  Where  a  bill  was  directed  to  A. or  in  his  absence  to  B., 
and  began  thus,  "  Gentlemen,  pray  pay,"  &c.  and  A.  accepted 
it,  and  the  declaration  stated  it  a  as  bill  directed  to  A.,  without 
noticing  B.,  Holt,  C.J.  held  it  well.  Anon.  12  Mod.  447. 
Bayley,  309.  A  bill  drawn  upon  one  man  cannot  be  accepted 
bv  two,  and  therefore  the  names  of  all  the  persons  intended  to  be 
charged  as  acceptors  ought  to  be  inserted  in  the  bill.  Jackson  v. 
Hudson,  2  Campb.  448.  The  word  "  at"  inserted  before  the  name 
of  the  drawee  will  not  alter  the  operation  of  the  instrument  so  as 
to  prevent  it  being  considered  a  bill  of  exchange.  Ante,  p.  19. 

Payee's  name.']  A  bill  or  note  may  be  made  payable  to  order, 
to  bearer,  or  to  some  specified  person.  SeeR.v.  Randall,  Russ. 
6;  R.  C.  C.  R.  195.  R.  v.  Richards,  Id.  193.  Where  the  name 
of  the  payee  is  not  mentioned,  it  is  said  by  Fothier,  that  if  the 
drawer  has  declared  from  whom  he  has  received  the  value,  it 
is  but  reasonable  to  construe  the  instrument  to  be  payable 
to  that  person.  Pothier,  p/.  31.  and  see  Green  v.  Davies,  4  fi.^ 
C.  235,  ante,  p.  17.  In  a  bill  or  note  so  issued  a  bond  fide  holder 
may  insert  his  own  name  as  payee.  Thus,  in  an  action  against 
the  drawer  of  a  bill,  where  it  appeared  that  it  had  been  drawn 
in  Jamaica,  upon  H.  M.  in  London ;  a  blank  being  left  for 
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name  of  the  payee,  and  that  it  had  been  negotiated  in  this 
countiy  by  one  Y.,  who  indorsed  it  to  the  pkintiiF,  who  mt 
serted  nis  own  name  as  payee,  it  was  held  that  the  plaintiff  was 
entitled  to  recover,  for,  the  defendant,  by  leaving  the  blank, 
undertook  to  be  answerable  for  it  when  filled  up  in  the  shape  of 
a  bill.     Le  Blanc,  J.  added,  that  it  was  the  same  thing,  as  if 
the  defendant  had  made  the  bill  payable  to  bearer,  and  Bayley^ 
J.  that  the  issuing  of  the  bill  in  blank,  was  an  authority  to  a 
bondjide  holder  to  insert  the  name.     Onttchley  v.  Clarance,  2 
M.  ^  5.  90.     So  where,  in  anothei*  action  on  the  same  bill 
against  the  acceptor,   the   defendant  obiected  that  the  blank 
was  filled  up  without  the  drawer's  authority,  and  the  latter 
swore  that  it  wasf  so,  but  it  appeared  that  he  had  passed 
the  bill  to  V,  who  passed  it  to  the  plaintiff,  and  that  the 
defendant  under  the  eye  of  the  drawer,  and  with  the  plaintiff's 
name  standing  in  it,  had  accepted  the  bill,  it  was  held  that 
there  was  proof  of  the  consent  of  the  drawer,  and  the  plain- 
tiff recovered.  Crutchley  v.  Mann,  5  Taunt,  529. 1  Marsh,  29. 
S.  C.    So  where  a  bill  had  been  issued  with  a  blank  for  the 
payee's  name,  and  A.  B.  to  whom  it  was  bond  fide  negotiated, 
inserted  his  own  and  indorsed  it.  Best,  C.  J.  ruled  that  it  might 
be  declared  on  as  made  payable  to  A.B.  and  that  no  new  stamp 
was  necessary.    Attwood  v.  Griffin,  Ry,  &;  Moo.  425.  It  seems 
that  until  the  blank  is  filled  up,  the  instrument  is  not  properly 
a  bill  or  note.     R.  v,  Rand!all,  Bavley,  31.   Russ,  &;  Ry,  C. 
C.  R.  195.  S.  C.     Unless  perhaps  where  it  can  be  consiclered 
in  legal  operation  as  payable  to  the  order  of  the  drawer.  Bay* 
l<^,  31. 

A  note  payable  to  J.  S.  omitting  the  words,  **  or  order," 
"  or  bearer,''  is  a  good  promissory  note  within  the  statute  9  Ann* 
though  not  negotiable.  Smith  v.  Kendall,  6  T.  R,  123.  R.  v. 
■Box,  6  Taunt.  325.  A  bill  or  note  payable  to  J.  S.  or  bearer 
is  payable  to  the  bearer,  and  negotiable  by  delivery,  and  in  the 
latter  case  J.  S.  is  a  mere  cypher.  Bayley,  25.  So  a  note 
payable,  "to  ship  Fortune  or  bearer,"  is  negotiable.  Grant 
V.  Vaughan,  3  Burr.  1516. 

Where  there  is  a  mistake  in  the  name  of  the  payee,  evidence 
may  be  given  to  show  who  was  the  party  intended.  Willis  v. 
Barrett,  2  Stark.  29.  And  if  a  person  of  the  same  name  as  the 
payee  indorse  a  bill,  the  acceptor  may  prove  that  fact  in  his  de- 
fence. Mead  v.  Young,  4  T.  R.  28.  diss.  Ld.  Kenyan,  Where 
a  note  was  made  payable  to  U.  S.  and  it  appeared  that  there  were 
two  persons  of  that  name,  father  and  son:  Bayley,  J.  ruled  that 
the  note  was  evidence  of  a  promise  to  the  father,  but  it  appear- 
ing that  the  son  had  given  directions  to  bring  the  action,  and 
was  in  possession  of  the  note,  he  thought  this  sufficient  to  main- 
tain the  declaration,  which  stated  the  note  to  have  been  made 
payable  to  the  son.    Svoeeting  v.  Fowler,  1  Stark.  106. 

Where  abill  or  note  is  made  payable  to  A.  to  the  use  of  B.,  A. 
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has  the  right  to  sue  upon  and  transfer  the  bill.  Eoaru  v.  Oram' 
Ungton^  Carth.  5.  2  V&nt,  307.  S.  C.  1  D.  ^  P.  101.  (n). 
hut  see  Sigaumey  v,  Lloyd,  8  J3.  ^  C.  631.  When  a  manied 
woman  is  payee  the  interest  vests  in  her  husband.  See  pott. 
Chap.  III. 

Where  a  bill  or  note  is  made  payable  to  the  order  of  a  fic- 
titious person,  and  is  issued  with  an  indorsement  purporting  to 
be  by  that  person,  the  holder  of  the  bill  may  treat  it  as  against 
the  drawer,  acceptor,  or  maker  (co^izant  of  the  fact  of  the  in- 
dorsement being  fictitbus),  as  a  bill  or  note  payable  to  bearer, 
or.  may  recover  on  a  special  count  stating  the  circumstances. 
In  Vere  v»  Lewis,  3  T.  R.  182,  three  of  the  judges  were  of  opinion 
that  the.  plaintiff  might  declare  on  such  a  bill,  against  the  ac- 
ceptor, as  payable  to  bearer.  In  Mirtet  v,  Cribton,  3  T.  A.  481, 
the  declaiatioB  on  a  similar  bill  contained  several  counts  stat- 
ing the  special  circumstances,  and  also  treating  the  bill  as  payable 
to  the  order  of  ,the  drawer,  and  payable  to  bearer,  and  the 
court  of  B.  K.  held  that  the  plaintiff  was  entitled  to  recover. 
This  case  was  subsequently  carried  to  the  House  of  Lords,  1  H* 
BL  d69.,  when  (two  of  the  judges  and  the  Lord  Chancellor 
dtu.)  the  judgment  of  the  King's  Bench  was  affirmed,  and  ac- 
cording to  the  opinion  of  some  of  die  judges  the  bill  miffht  have 
been  treated  as  drawn  payable  to  the  drawer's  own  oraer.  In 
Collie  V,  Emet,  1  if.  BL  312,  which  was  decided  after  Minet  v. 
Gibson,  in  K.  B.,  but  before  the  affirmance  of  that  case  in  the 
House  of  Lords,  the  Court  of  Common  Pleas  held  that  the 
holder  might  recover  upon  such  a  bill  against  the  drawer,  as  upon 
a  bill  payable  to  bearer,  and  Lord  i^ughborough  stated  tnat 
the  count  setting  out  the  whole  transaction  would,  had  the 
facts  been  >  correctly  stated,  have  been  sufficient.  In  order 
that  the  bill  may  operate  against  the  acceptor  as  a  bill  pay- 
able to  bearer,  it  must  be  sfa«wn  that  the  circumstance  that  the 
payee  was  a  fictitious  person  was  known  to  him.  Bennett  v. 
FameU,  1  Campb,  130.  180.  c.  To  prove  either  that  the  ac« 
ceptor  at  the  time  of  his  acceptance  knew  the  name  of  the  payee 
to  be  fictitious,  or  that  he  had  given  an  authority  to  the  drawer 
to  draw  the  bill  in  question,  by  having  given  a  general  authority 
to  the  drawer  to  draw  bills  on  him  payable  to  fictitious  persons, 
evidence  is  admissible  of  irregular  and .  suspicious  transactions 
and  circumstances,  relating  to  other  bills  drawn  by  the  drawer 
on  the  acceptor,  payable  to  fictitious  persons,  and  accepted  by 
the  acceptor,  though  none  of  those  transactions  or  circum- 
stances have  any  apparent  relation  to  the  bill  in  question, 
and  though  none  of  them  proved  that  the  acceptor  accepted 
any  of  those  other  bills  with  a  knowledge  that  the  payees  men- 
tioned in  them  were  fictitious.  Gibson  v.  Hunter,2  H.  Bl,  288. 

Date."]    In  general  a  bill  or  note  is  dated  on  the  day  on  which 
it  is  issued,  but  where  no  date  is  stated  the  date  will  be  com- 
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puted  firom  the  day  of  the  drawing.  De  la  Courtier  v.  Bellamy, 
2  Shaw.  422.  Hague  v.  French,  3  B.  ^  P.  173.  Giles  v. 
Bourne,  6  M.  ^  S.  73.  2  Chitty,  300.  S.  C.  The  date  of 
a  bill  or  note  is  not,  as  between  third  parties,  even  primd  facie 
evidence  to  shew  that  it  had  existence  at  that  time.  Ancn, 
2  Stark,  Ei;.  161.  overruling  Taylor  v,  Kinlock,  I  Stark,  175. 
see  2  Stark,  594.  Nor  will  the  date  of  a  bill  or  note  in  such 
case  afford  any  evidence  of  the  time  of  indorsement.  Rose  v. 
Rowcroft,  4  Campb,  245.     Cowie  v,  Harris,  1  M.  ^  M .  141. 

A  bill  may  be  post-dated,  provided  that  with  reference  to 
the  time  which  it  has  to  run  it  be  duly  stamped.  Pasmore  v. 
North,  13  East,  517.  Bills  and  notes  under  51,  must  bear 
date  before  or  at  the  time  of  the  drawing  or  issuing  thereof, 
and  not  at  any  day  subsequent  thereto.  17  G.  3.  c.30.  s.  1. 
ante,  p,  5. 

It  is  not  lawful  for  any  banker  or  other  person  to  issue  any 
promissoiy  note  for  the  payment  of  money  to  the.  bearer  on 
demand,  liable  to  any  of  the  duties  imposed  by  55  G.  3. 
c.  184.  with  the  date  printed  thereon,  under  a  penalty  of  50/. 
55  G.  3.  c.  184.  s.  18. 

A  mere  mistake  in  the  date  of  a  bill  may  be  corrected 
without  a  new  stamp.  Thus  where  a  bill  was  delivered  to 
an  agent  of  the  drawer  and  acceptor  to  be  given  to  the 
indorsee,  and  he,  discovering  that  the  date  was  1822  instead 
of  1823,  altered  the  2  to  3,  Abbott,  C.  J.  left  it  to  the  jury 
to  say  whether  the  bill  was  not  dated  by  mistake,  and  if  so, 
he  ruled  that  the  alteration  did  not  vacate  the  bill.  Brutt  v. 
Pieard,  R,  ^  M.  38.  and  see  post,  p,  40. 

Sum  payable,]  In  general  the  sum  payable  is  both  super- 
scribed, and  mentioned  in  the  body  of  the  bill  or  note ;  if  the 
the  sum  is  imperfectly  stated  in  the  body,  but  correctly  in  the 
margin,  the  body  will  be  taken  to  refer  to  the  margin.  Elliofs 
case,  2  East,  P,  C,  951. 

If  the  sum  in  the  superscription  of  the  bill  is  different 
from  that  in  the  body,  the  latter  will  be  taken  primd  facie  to 
be  the  sum  payable,     Beawes,  pi,  193.  Mar,  138,  9.  2d  Ed, 

BilU  and  notes  under  20  shillings  are  prohibited  by  statute 
48  G.  3.  c.  88.  ante,  p,  4,  and  under  5/.  are  regulated  by 
Stat.  17  G  3.  c.  30.  ante,  p,  5.     7  Geo.  4.  c.  6.  ante,  p,  6. 

Time  and  place  of  payment."]  It  is  not  necessary  that  any 
specific  time  of  payment  should  be  mentioned  in  a  bill  or  note, 
though,  as  before  stated,  the  lime  of  payment  must  not  be 
made  contingent;  ante,  p.  13.  If  no  time  is  mentioned  in  the 
bill  or  note,  it  is  payable  in  law  on  demand.  Whitlock  v. 
Underwood,  2  fi.  ^  C.  157.    If  a  bill  of  exehasge^  be  xnad« 
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payable  at  never  so  distant  a  day,  if  it  is  a  day  which  must 
come,  it  is  good.  Per  WilUs,  C.  J,  CoMuin  v.  Cooke, 
WUles,  396.  But  by  17  Geo.  3.  c.30.  bills  and  drafts  under 
52.  must  be  payable  within  21  days  after  date,  ante,  p.  5 ; 
and  see  7  G.  4.  c.  6.  ante  p.  6.  Checks  upon  bankers  do 
not  in  general  express  the  time  at  which  they  are  to  be  paid, 
and  are  therefore  payable  immediately.  Down  v.  Hailing, 
4  B.  (8c  C.  333.  ante,  p.  9. 

WiUi  regard  to  the  pUuse  of  payment,  a  bill  may  be  drawn 
payable  (in  the  body  of  the  bill)  at  a  particular  place,  or  in 
the  direction  to  the  drawee,  as  "To  Mr. A. B.  payable  in 
London,"  and  it  has  been  held  in  both  cases,   that  the 

3ualification  as  to  the  place  of  payment  is  part  of  the  contract. 
(odgev.Fillit,  3  Campb.  463.  Rochev.  Campbell,  3  Camp.  247. 
Bayley,  310.  But  where  a  bill  thus  drawn  is  accepted  gener- 
ally, or  accepted  at  a  particular  place,  omitting  the  words 
"  only  "  or  **  and  not  otherwise  or  elsewhere"  the  qualification 
as  to  the  place  of  payment  will  not  be  extended  to  the  accep- 
tance, and  such  acceptance  will  be  construed  to  be  a  ge- 
neral acceptance  under  1^2  G.  4.  c.  78.  SeUty  v,  E£n, 
3  Bingh.  611.    Fayle  v.  Bird,  6  B.  ^  C.  531.     See  pott. 

With  regard  to  ue  place  of  pavment  a  note  may  be  made 
payable,  (in  the  body  of  the  note)  at  a  particular  place,  and 
the  place  of  payment  will  form  part  of  the  contract.  Roehe 
V.  Campbell,  3  Campb.  247.  Saunderson  v,  Bowes,  14  East,  500. 
But  where  the  qualification  as  to  the  place  of  payment  is 
written,  not  in  the  body  of  the  note,  but,  by  way  of  memo- 
randum at  the  foot,  it  has  been  held  to  form  no  part  of  the 
contract ;  and  that  to  state  such  a  note  as  payable  at  a  particular 
place  is  a  variance.  Exon  v.  RuaeU,  A  M,  S^  S,  505.  Price 
v.  Mitchell,  4  Campb,  200.  However,  in  an  action  against  the 
maker  of  a  note,  w^o  had  written  upon  it  "  payable  at  No.  32, 
Castle  Street,"  when  it  was  averred  that  the  defendant  made 
the  note,  &c.,  and  that  he  then  and  there  (not  saying  thereby) 
made  it  payable  at  No.  32,  Castle  Street ;  Abbott,  J.  held 
that  the  memorandum  supported  the  statement  in  the  declara- 
tion, and  the  plaintiff  had  a  verdict ;  Hardy  v.  Woodraffe, 
2  Stark,  319 ;  and  the  same  point  was  ruled  by  him  in  Sproutev, 
Legs,  3  Stark.  156.  So  when  the  memorandum  at  the  foot 
of  tne  note  teas  printed,  Lord  Ellenborough  ruled,  that  it  was 
part  of  the  contract.    Trecothick  v.  Edwin,  1  Stark,  468. 

As  to  specifying  the  place  of  payment  of  notes  payable  on 
demand  under  20^  see  7  G.  4.  c.  6.  s.  10.,  and  of  bills  and 
notes  drawn  by  banking  establishments,  exceeding  six  in  num- 
ber, 65  miles  from  London ;  see  7  G.  4.  c.  6.  s.  1.  ante,  p.  6, 
and  Appendix,  No,  3. 

Payable  to  orderl    It  is  not,  as  already  stated,  ante,  p.  23, 
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essential  to  tbe  character  of  a  bill  or  note,  that  it  should  be 
made  payable  to  order.  Smith  v,  Kendall,  6  T.  jR.  123.  But 
in  order  to  make  a  bill  or  note  negotiable,  it  must  be  payable 
to  a  certain  person  or  order,  or  to  a  certain  person  or  bearer,  or 
to  bearer  generally.  Where  the  words  "or  order"  have 
clearly  been  omitted  by  mistake,  they  may  be  inserted  at  any 
time  without  a  new  stamp.  Kershaw  v.  Cox,  3  Egp*  246. 
Knill  V.  WUliants,  10  Eaet,  437.  and  see  pott,  p,  39.  {Note  6). 

Value  received.']  The  words  "value  received"  are  not 
material  to  be  inserted  in  a  bill  or  note ;  White  v.  Ledwieh, 
BayUy,  34.  PapplewAl  v.  WUwn,  1  Sir.  264 ;  and  if  in- 
serted  in  the  bill  or  note  it  is  no  variance  to  omit  them 
in  the  declaration.  Fer  Ld.  EUenborough,  Grant  v.  Da 
Costa,  S  M.S^  S.  35.  So  where  the  consideration  of  a  bill 
or  Bote  appeani  on  the  fiice  of  it,  is  not  necessary  to  state 
it  in  the  declaration.  Coombs  v.  Jngrum,  4  D.  if  i2.  211. 
Where  a  bill  is  drawn  payable  to  the  order  of  a  third  per- 
son "  for  value  received/'  it  is  not  a  variance  to  state  in  the 
declaration  that  it  was  for  value  received  by  the  drawer.  Grant 
V,  Da  Costa,  3  M.  ^  5.351.  But  where  a  bill  is  drawn  payable 
to  the  drawer's  own  order  "  for  value  received"  it  means  value 
received  by  the  drawee  from  the  drawer.  Highmore  v.  Prim- 
rot$,  5  M.  ^  5.  65.  Priddy  v.  Henbrey,  1  B.  ^  C.  675.  So 
"value  received,"  in  a  note,  imports  "value  received  from 
the  payee."  Clayton  v.  Goslin,  5  B.  ^  C.  360.  If  the  words 
"  value  received  appear  on  the  face  of  a  note,  an  action  of 
debt  may  be  maintained  against  the  maker  by  the  payee. 
Bishop  V.  Young,  2  B.  ^  P.  78.  So  if  those  words  appear  on 
a  bill  of  exchange  payable  to  the  order  of  the  drawer,  debt 
may  be  supported  by  the  drawer,  against  the  acceptor.  Priddy 
V.  Henbrey,  1  B.  ^  C.  674.  3  D.  ^  12.  165.  S.  C.  Coal  notes 
should  be  expressed  to  be  for  value  received  in  coals;  see 
ante,  p.  10. 

When  a  promissory  note  originally  expressed  to  be  "for 
value  received"  generally,  was  altered  the  next  day  on  the 
suggestion  of  one  of  the  parties,  by  adding  the  words  "  for 
the  good  will  of  the  lease  and  trade  of  Mr.  £.  K.  deceased,  it 
was  held  to  require  a  new  stamp,  such  words  being  material 
as  evidence  of  a  fact,  and  not  having  been  originally  intended 
to  be  insetted,  nor  omitted  by  mistake.  Knill  v.  Williams, 
10  East,  431.  It  is  no  variance  to  state  a  note  "  for  value 
received  in  Mis.L's  estate"  as  a  note  "  for  value  received" 
generally.     Bond  v.  Stoekdale,  T  D.^  R,  140. 

StampJ]  The  stamps  with  regard  to  bills  of  exchange  and 
promissory  notes  are  related  by  the  statute  55  Geo.  3.  c.  184. 
(see  Appendix,  No.  6.)  which  (sec.  8.)  contains  a  clause  re- 
nmiiig  to  and  embodying  all  the  powers,  provisions,  clauses* 

c  2 
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regulations,  directions,  fines,  forfeitures,  pains  and  penalties, 
contained  in  and  imposed  by  the  several  prior  acts  of  parlia- 
ment relating  to  the  stamp  duties.  As  to  the  stamp  on  banker's 
notes  under  5(.  see  7  Geo.  4.  c.  6.  ante,  p,  6.  and  Appendix,  No,  3, 
Bankers*  bills  and  notes  above  5/.  may  be  issued  unstamped 
on  paying  a  composition,  by  9  Geo.  4.  c.  23.  (See  AppefuOx, 
No.  5.) 

A  promissoiy  note  far  40^  payable  to  bearer  generally,  and 
thereiore  in  law  payable  on  demand,  is  within  the  first  class  of 
promissory  notes,  in  schedule,  part  1,  55  G.  3.  c.  184.  and  re- 
quires a  5s.  stamp.  W hillock  v.  Underwood,  2B,S^d,  157.  And 
a  note  for  11/.  payable  to  ^.  J3.  on  demand,  is  also  within  the 
first  class  of  promissory  notes  mentioned  in  the  statute,  schedule 
part  1.  and  requires  a  stamp  of  two  shilhngs.  Keatet  v.  Wkd- 
don,S  B.^C.  7. 

A  bill  payable  to  the  drawer's  own  order  and  taken  upbr 
him,  when  due,  and  re-issued,  does  not  require  a  nesn 
stamp,  for  it  is  not  a  new  bill.  CkUlcw  v.  Lawrence,  3  M.  ^ 
S.  95. 

Stamp — penalties.']  The  party  making,  signing  or  issuing 
an  unstamped  bill  or  note,  or  causing  it  to  be  made,  siened  or 
issued,  or  accepting  or  paying  it,  or  causin?  or  permitting  it  to 
be  accepted  or  paid,  will  be  liable  to  a  penalty  of  50/.,  55  G.  3. 
c.  184.  s.  11.     (See  Appendix,  No.  6») 

Negociating,  circulating,  or  ofTerin?,  or  taking  in  payment 
notes  payable  to  the  bearer  on  demana,  made  or  purportmg  to 
be  made  out  of  Great  Britain,  or  purporting  to  be  made  by,  or 
on  behalf  of  any  person  residing  out  of  Great  Britain  (except- 
ing when  made  and  payable  in  Great  Britain  only,)  unless  it 
be  stamped  in  like  manner  as  a  note  of  the  same  tenor  and  va- 
lue made  in  Great  Britain,  subjects  the  party  to  a  penalty  of 
20/.  55  G.  3.  c.  184.  s.  29. 

Stamp  •—  stamping  after  the  making.]  A  bill  or  note  made 
in  Great  Britain  must  be  stamped  with  the  stamp  appropriated 
by  law,  and  it  cannot  be  stamped  after  it  is  written,  31  Geo.  3. 
c.  25.  s.  19.  See  Butts  v.  Swann,  2  B.  ^  B.  84.  88.  Green  v. 
Davies,  4  B.  ^  C.  242.  The  last  stamp  act,  55  G.  3.  c.  184. 
does  not  contain  this  clause,  but  by  sec.  8.  all  powers,  provisions, 
clauses,  regulations  and  directions  relating  to  former  duties 
are  extended  to  the  duties  b^  that  act  imp(»ed.  The  34 G.  3. 
c.  32.  authorising  the  commissioners  to  stamp  bills,  &c.  after 
they  were  drawn,  on  payment  of  a  certain  penalty,  has  expired. 
Bayley,  61.  Although  a  bill  cannot  lawfully  be  stamped  after 
it  is  made,  yet  if  it  be  in  fact  subsequently  stamped'  by  the 
commissioners,  and  there  is  nothing  on  the  face  of  it  to  show 
that  it  was  subsequently  stamped,  or,  that  the  indorsee  took  it  be- 
fore it  was  stamped,  and  it  is  in  the  hands  of  a  bond  fide  indor- 
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see,  the.  objection  that  it  was  not  stamped  at  the  time  when  it 
was  drawn  will  not  prevent  the  indorsee  from  recovering  upon 
it.  Wright  V.  Riley,  Peake,  173.  4  fi.  ^  C.  242.  But  where 
a  note  which  ought  to  have  been  stamped  with  a  35.  stamp, 
was  stamped  with  a  three-penny  receipt  stamp,  and  a  1/.  agree- 
ment  stamp,  and  there  was  indorsed  upon  it  a  receipt  for  a  pe- 
nalty of  5/.  and  1^  duty,  it  was  held,  that  as  it  appeared  upon 
the  face  of  tlie  note,  that  it  had  been  issued  without  a  stamp 
equal  in  amount  to  that  required  by  law,  the  commissioners  had  no 
power  after  it  had  been  issued  to  affix  to  it  another  stamp,  and  that, 
therefore,  it  was  not  receivable  in  evidence,  either  in  support 
of  a  count  on  the  note,  or  of  the  money  counts.  The  court 
distinguished  the  case  from  that  of  Wright  v,  Riley,  in  which 
there  was  nothing  on  the  face  of  the  bill,  to  shew  that  it  was 
not  stamped  when  it  issued,  and  it  was  in  the  hands  of  an 
indorsee,  who  might  have  taken  it  after  it  was  stamped;  whereas 
in  the  present  case,  the  action  was  brought  by  the  executrix 
of  the  payee,  against  the  maker.  Green  v.  Davies,  4  £.  ^  C. 
235.  See  alto  Roderick  v.  Hovil,  3  Campb.  103.  R.  v.  Chip- 
ping Norton,  5  B.^il.  412. 

Stamp  — foreign  bills.']  The  stamp  acts  do  not  extend  to 
foreign  bills,  therefore  a  bill  of  exchange  drawn  in  Ireland  on 
an  Irish  stamp,  does  not  require  an  English  stamp  ;  and  where 
partners,  resident  in  Ireland,  signed  and  indorsed  as  drawers  and 
payees,  a  copper-plate  impression  of  a  bill  of  exchange,  leaving 
olanks  for  the  date,  sum,  time  when  payable,  and  the  name  of 
drawee,  and  transmitted  it  to  B  in  England  for  his  own  use, 
who  filled  up  the  blanks  and  negotiated  it,  it  was  held  that 
this  was  to  be  considered  a  bill  of  exchange,  by  relation  from 
the  time  of  signing  and  indorsing  in  Ireland,  and  that  conse- 
quently an  English  stamp  was  not  necessary.  Snaith  v.  Mingay, 
\  M.ifS.Sl.  So  where  a  bill  was  drawn  in  Jamaica,  on  a 
stamp  of  that  island,  but  a  blank  was  left  for  the  name  of  the 
payee,  which  was  inserted  in  England,  it  was  held  that  an 
English  stamp  was  not  necessary.  Crutchley  v.  Mann,  5  Taunt. 
529.  1  Mar,  29.  S,  C,  ante,  p,  23.  So  also,  where  the 
body  of  a  bill  was  written  in  England,  and  accepted  here,  and 
was  transmitted  to  a  person  in  Antwerp,  who  signed  it  as 
drawer,  Dallas,  C.J.  raled  that  an  Enghsh  stamp  was  not  re- 

2uired,  since  the  bill  was  actually  drawn  abroad.  Boehmv. 
lampbell,  Gow,  56.  Though  a  bill  be  dated  abroad,  vet  it 
is  competent  to  the  acceptor,  to  prove  that,  in  fact,  it  was  drawn 
here,  and  that  it  is  therefore  void  for  want  of  a  stamp;  Jor- 
daine  V.  Lashbrooke^  7  T,  R.  601.  Wheie  in  an  action  on  a 
bill  dated  Paris,  the  defence  w^,  that  it  had  been  drawn  in 
London,  and  it  was  proved  that  the  drawer  was  in  London,  on 
the  3d  March,  at  11  o'clock,  a.  m.,  the  bill  being  dated  the 
1st  March,  Lord  Ellenboiough   said,  "  It  is  not  very  pro- 
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bable  tiiat  this  bill  was  drawn  in  Paris,  Ist  March,  but  if 
it  were  proved,  ever  so  distinctly,  that  it  was  not  drawn 
in  Paris,  1st  March,  it  would  not  follow  tliat  it  was  not  drawn 
there  at  some  other  time,  or  that  it  was  drawn  in  England^ 
Drawing  here  with  a  foreign  date  to  evade  the  stamp  duties 
is  a  veiy  serious  ofience,  and  the  fact  must  be  made  out 
by  distinct  evidence."  Abraham  v.  Dubois,  Bayley,  67.  4 
Campb.  269.     See  Bvre  v.  Moreau,  2  C.  ^  P.  376. 

Where  a  note  was  made  in  Jamaiea,  but  not  stamped  ac' 
cording  to  the  laws  of  that  island,  it  was  held  that  it  could 
not  be  received  in  evidence  in  our  courts,  and  Lord  Kenyon 
observed,  "  It  is  said  that  we  cannot  take  notice  of  the  revenue 
laws  of  a  foreign  couhtiy,  but  I  think  we  must  resort  to  the 
laws  of  the  countiy  in  which  the  note  was  made,  and  unless 
it  be  good  there,  it  is  not  obligatory  in  a  court  of  law  here." 
Alve^v.  Hodgson,  7  T.  R.  241.  2  Esp,  528.  S.  C.  But  where 
certain  receipts  given  in  France  were  offered  in  evidence,  but 
objected  to  as  inadmissible,  being  unstamped,  and  the  de- 
fendant's counsel  offered  to  show  that  by  the  law  of  France 
such  I'eceipts  required  a  stamp,  Abbott,  C.  J.  refused  to  admit 
such  evidence,  on  the  ground  that  the  courts  of  this  country  will 
not  take  notice  of  the  revenue  laws  of  a  foreign  state,  and,  on  an 
application  for  a  new  trial,  the  court  of  K.  B.  coincided  in 
this  opmion.    James  v.  Catherwood,  3  D.  ^  R,(See  Note  7.) 

Stamp  —  bills  and  notes  bearing  interest. 1  A  bill  or  note 
bearing  interest  does  not  require  a  larger  stamp  than  if  it  did 
not  bear  interest.  Thus,  where  a  note  at  three  months,  bearing 
interest  from  the  date,  for  30/.,  was  stamped  with  a  stamp  ap- 
plicable to  a  30L  note,  it  was  contended  that  the  interest 
ought  to  be  added  to  the  301.  and  that  a  stamp  applicable  iti 
a  note  for  a  greater  sum  than  30/  was  requisite;  but  the  court 
held  that  the  note  was  properly  stamped,  the  words  "  sum  of 
money'*  meaning  the  principal  sum  mentioned  in  the  note,  and 
not  a  sum  compounded  of  principal  and  interest.  Pruessing 
v.Ing,  iB.&^A.  204. 

Stamp'^-^te  and  sight,'}  The  word  "  date"  in  the  stamp 
act  denotes  the  period  of  payment  on  the  face  of  the  bill  itself. 
Therefore  where  a  bill  of  exchange  was  originally  drawn  on 
21st  December,  payable  two  months  after  date,  and  it  was 
agreed  between  the  holder  and  the  drawee  that  the  date  should 
be  altered  from  the  21st  to  the  31st,  which  was  done ;  in  an 
action  by  the  holder  against  the  acceptor,  it  was  held  sufficient 
that  the  bill  was  stamped  with  a  stamp  appropriated  to  bills 
not  exceeding  two  months  after  date.  Upstone  v.  Marehant, 
2  B.  ^  C.  10.  3  D.  ^  A.  198.  S,  C.  Peacock  v,  Murrell, 
2  Stark,  658.  But  bills  payable  aflTer  sight  do  not  run  from 
the  day  of  the  date ;  but  from  the  day  when  they  are  presented 
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for  sight,  and  therefore,  a  note  payable  two  months  c^ier  tight, 
is  a  note  payable  more  than  two  months  after  date,  anare- 
qnires  a  stamp  of  8s.  6d»  Sturdy  v.  Hendenon,  4B.  S^  A,  592« 
A  bill  payabfe  at  sight  is  not  a  bill  payable  on  demand  t  so  as 
to  eome  within  the  exception  in  the  stamp  act  of  23  Geo.  3. 
c.  49.  s.  4.  J" Anson  v.  Thomas,  B.  R.  T.  24  Geo.  3. 
Bayley,  79. 

Stamp — Order  for  payment  of  money  out  of  a  fund  wkieh 
may  or  may  not  6e  available'].  It  was  the  object  of  the  legisla- 
ture in  framing  this  provision  (tee  55  Geo,  3.  c,  184.  Sch» 
part  1.  Appendix,  No,  6.)  to  treat  as  promissory  notes  and 
bills  of  exchange,  and  to  subject  to  stamp  duty  such  instru- 
ments as,  being  payable  on  a  contingency,  or  out  of  a  particular 
lund,  could  not  in  strictness  ftll  under  that  denomination.  Per 
Lord  EUenborough,  Firbank  v.  Bell,  1  B,  Sf  A.  36.  and  tee 
Janet  o.  Simpson,  2  £.  ^  C.  321.  In  order  to  prove  the  pay- 
ment of  money  pursuant  to  order,  the  following  letter  was 
given  in  evidence :  "  Messrs.  B.  &  H.  when  the  mahogany  per 
Regent  is  sold,  you  will  please  pay  over  to  Messrs.  P.  H.  &  W« 
1500/.  in  such  bills  as  you  receive  from  the  said  sale, 
S.  Mann."  Messrs.  P.  H.  &  W.  enclosed  this  letter  in 
another,  addressed  by  them  to  B.  &  H.  and  B.  &  H.  in  reply, 
wrote  promising  to  pay  over  the  money.  The  letter  from 
P.'H.  &  W.  was  stamped  with  an  agreement  stamp,  but  it 
was  objected  that  the  letter  from  Mann  was  an  order  for  pay- 
ment of  money  out  of  a  fund  which  may  or  may  not  be 
available,  and  that  it  ought  to  have  been  stamped  accordingly, 
and  of  this  opinion  was  the  couit.  Firbanh  v.  Bell,  I  B.S^A.  36. 
F.  &  Co.  wrote  to  S.  &  Co.  the  following  letter ;  '<  We  re- 
auest  you  will  pay  to  Messrs.  H.  &  Son  or  their  order,  out  of  the 
nrst  proceeds  that  become  due  of  our  stock  of  gunpowder  now 
in  your  charge,  6001.  and  charge  the  same  to  our  account.*' 
S.  &  Co.  in  answer  stated,  that  they  had  no  objection  to  pay 
as  directed,  provided  they  were  in  funds  for  that  purpose,  and 
subject  to  the  payment  of  their  advances ;  and  other  letters 
paned  on  the  subject.  The  two  first  letters  were  stamped  with 
an  agreement  stamp  on  payment  of  a  penalty.  It  was  held 
that  this  case  fell  within  the  authority  ot  Fvrbatik  v.  Bell,  and 
that  the  fost  letter  was  not  admissible,  not  having  been  stamped 
at  the  time  when  it  was  written.  Buttt  v.  Swan,  2  B.  ^  J3.  78* 
4  B.  Moore,  484.  S.  C.  But  in  order  to  come  within  this 
clause,  the  instrument  should  be  for  the  payment  of  a  specified 
sum,  and  therefore,  where  A.  having  consisted  goods  to  B., 
sent  him  the  following  order ;  "  Pay  to  A.  B.  the  proceeds  of 
a  shipment  of  twelve  bales  of  goods,  value  about  2000/.,  con- 
signed by  me  to  you,"  and  B.  by  writing;  consented  to  pay 
over  the  full  amount  of  the  net  proceeds  of  the  goods,  it  was 
held  that  neither  of  these  instruments  came  within  the  above 
clause.    Jonet  v,  Simpton,  2  B.  ^  C.  318. 
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Stamp — bankers*  drafts].  The  clause  exempting  drafts  or 
orders  for  the  payment  of  money  on  demand,  upon  any  banker 
or  person  actmg  as  a  banker,  within  ten  miles  of  the  abode 
of  the  person  drawing  the  draft,  (see  9  Geo,  4.  c,  4d. 
s.  15.  post,)  only  extends  to  persons  who  are  bankers,  and  there- 
fore an  order  directed  to  '*  Mr.Castleman,  Bricklayer,"  was 
held  to  require  a  stamp.  Castl&nan  v.  Ray,  2  B.6;  P.  383. 
A  draft  or  order  on  a  banker,  if  post-dated,  requires  a  stamp ; 
the  exemption  only  extends  to  drafts  bearing  date  on  or  before 
the  day  on  which  the  pame  shall  be  issued.  Alien  v.  Reeves, 
1  East,  435.  Whitwell  v.  Burnett,  3  B.  ^  P.  559.  Martin 
V.  Morgan,  3  B.  Moore,  635.  The  place  at  which  the  draft  or 
order  is  issued  must  be  specified  in  it.  Therefore,  where  a 
person  residing  at  his  country  seat  called  Tiimsaran,  about  four 
miles  from  Llanelly,  drew  a  draft  upon  his  bankers  who  re- 
sided at  Llanelly,  and  dated  it ''  Llanelly,'^  the  draft  was  held 
void,  and  not  admissible  in  evidence.  Waters  v.  Brogden, 
1  Y,  ^.  /•  457.  Where  the  defendants  knowing  a  check 
to  be  post-dated,  and  therefore  void,  and  that  the  drawers 
were  insolvent,  presented  it  for  payment -to  the  bankers  on 
whom  it  was  drawn,  who,  without  knowledge  of  these  facts, 
paid  the  amount,  though  they  had  no  funds  of  the  drawer's  in 
their  hands  at  the  time,  but  expected  some  in  the  course  of  the 
day ;  it  was  held  that  the  bankers  were  entitled  to  recover  the 
money  back  in  an  action  for  money  had  and  received.  Martin 
V.  Morgan,  3  JB.  Moore,  635.     Gow,  123.  S.  C. 

By  Stat.  9  Geo.  4.  c.  49.  s.  15.,  from  and  after  the  passing 
of  that  act,  all  drafts  or  orders  for  the  payment  of  any  sum  of 
money  to  the  bearer  on  demand,  and  drawn  in  any  part  of 
Great  Britain,  upon  any  banker  or  bankers,  or  any  person  or 
persons  acting  as  a  banker,  who. shall  reside  or  transact  the 
business  of  a  banker  within  fifteen  miles  of  the  place  where 
such  drafts  or  orders  shall  be  issued,  shall  be  and  the  same 
are  thereby  exempted  from  any  stamp  duty  imposed  by  any 
act  or  acts  in  force  immediately  before  the  passing  of  that  act, 
any  thing  in  such  act  or  acts  to  the  contrary  notwithstanding, 
provided  the  place  where  such  drafts  or  orders  shall  be  issued 
shall  be  specified  therein ;  and  provided  the  same  shall  bear 
date  on  or  before  the  day  on  which  the  same  shall  be  issued ; 
and  provided  the  same  do  not  direct  the  payment  to  be  mad« 
by  bills  or  promissory  notes. 

Stamp— -consequences  of  want  of  sUanp'].  Where  a  bill  or 
note  is  not  stamped  pursuant  to  the  statute,  it  is  void  and 
cannot  be  given  in  evidence.  See  Butts  v.  Swan,  2  B,  S^  B.  88. 
Green  v.  Davies,  4  B.  ^  C.  242.  Consequently,  whenever  an 
action  is  brought  on  a  bill  or  note  which  is  not  properly 
stamped,  and  the  title  of  the  plaintiff  depends  entirely  upon 
the  bill  or  note,  he  cannot  recover ;  but  where  a  bill  or  note 
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not  properly  stamped .  has  been  given  in  payment  of  a  prior 
demand,  the  plaintiff,  on  failing  to  prove  his  demand  on  the 
bill  or  note  by  reason  of  its  being  improperly  stamped,  may,  if 
his  declaration  contain  the  proper  counts,  resort  to  the  original 
consideration.  Alves  v.  Hodgson,  7  T.  R.  241.  Tyte  v, 
Janes,  1  East,  58.  (n).  Wilson  v.  Kennedy,  1  Esp.  244.  post, 
Chap,  XI.  And  it  will  not  prevent  the  plaintiff  from  re- 
covering on  the  original  consideration  that  he  has  neglected  to 
present  the  unstamped  bill  for  payment,  and  that  if  presented 
It  would  have  been  paid.  WiUon  v.  Vysar,  4  Taunt,  288. 
Buff  V,  Webb,  1  Esp,  129.  See  also  Swears  v,  WelU, 
1  Esp,  317. 

Forging  a  bill  or  note  on  unstamped  paper,  or  uttering  such 
bill  or  note  with  knowledge  of  its  being  forged,  and  with 
intent  to  defraud,  is  as  much  an  offence  as  if  the  bill  or  note 
were  on  paper  duly  stamped.  R,  v  Hawkeswood,  Pasch,  1783. 
Bay  ley ,  63.     And  see  post,  Chap,  XVI. 

Though  a  bill  or  note,  if  unstamped,  cannot  be  given  in  evi- 
dence, jet  it  may  be  inspected  for  a  collateral  purpose.  Thus 
where  in  an  action  for  money  lent,  the  defence  was,  that  the 
defendant  was  drunk  at  the  time  and  had  been  imposed  on  by 
the  plaintiff,  an  unstamped  note  for  the  amount  was  produced 
by  tne  plaintiff;  and  per  Lord  Ellenborough,  **  The  note  cer- 
tainly cannot  be  received  as  a  security,  or  to  prove  the  loan  of 
the  money  ;  but  I  think  it  may  be  looked  at  by  the  jury  as  a 
cotemporary  writing  to  prove  or  disprove  the  fraud  imputed 
by  the  plaintiffs.''  The  jury  haying  inspected  the  note  found 
for  the  defendant.  Gregory  v.  Frazier,  3  Campb,  454.  and 
see  R,  V,  Pendleton,  15  East,  449.  R,  v,  Bathwick,  4  D. 
^  R,  335.  Reed  v,  Deere,  7  B.  ^  C.  261.  Where  a  pro- 
missory was  avoided  by  a  material  alteration,  but  on  its  being 
presented  to  the  maker,  the  latter  acknowledged  his  hand,  and 
promised  to  send  the  plaintiff  (the  payee)  his  money ;  it  was 
neld  that  the  plaintiff  was  entitled  to  recover  the  amount  of 
the  note  on  the  account  stated.  Bishop  v,  Chambre,  1  Danson 
if  Lloyd,  83.     Sutton  v,  Toomer,  1  B,  Sf  C,  416 ;  post,  34. 

Stamp  — different  denomination^]  By  the  last  stamp  act  (see 
Appendix,  No,  6.)  it  is  enacted  that  all  instruments  for  or  upon 
which  any  stamp  or  stamps  shall  have  been  used  of  an  im- 
proper denomination  or  rate  of  duty,  but  of  equal  or  of  greater 
value  in  the  whole  with  or  than  the  stamp  or  stamps  which 
ought  regularly  to  have  been  used  theieon,  shall  nevertheless 
be  deemed  valid  and  effectual  in  the  law ;  except  in  cases 
where  the  stamp  or  stamps  used  on  such  instruments  shall 
have  been  specially  appropriated  to  any  other  instrument,  by 
having  its  name  on  the  face  thereof.  55  G.3.  c,  184.  <.  10. 
See  Taylor  o.  Hague,  2  East,  414. 

c  5 
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Stamp — reitsuing  bills*']  Where  a  bill  payable  to  the 
order  of  the  drawer  is  taken  up  by  him,  and  after  payment 
reisstted,  it  is  not  a  new  bill,  and  therefore  a  new  stamp  is 
unnecessary.  Cedhw  v.  Lawrence,  Z  MiS^  S,  95.  andue  net^ 
V,  Robley,  1  H.  B.  89.  (a)  posU 

Alteration^]  An  alteration  in  a  bill  or  note  in  a  material 
part  will  render  it  void,  unless  such  alteration  be  merely  the 
correction  of  a  mistake.  If  the  alteration  was  made  wiuoul 
the  consent  of  the  party  who  wishes  to  take  advantage  of  it, 
the  instrument  b  void  as  against  him,  at  common  law, 
whether  it  was  made  before-  or  after  the  issuing  of  the  bill  or 
note^  If  it  was  made  after  the  bill  or  note  has  been  negotiated, 
it  is  void  under  the  stamp  laws,  whether  the  parties  consented 
or  not ;  but  if  the  alteration  was  made  with  the  consent  of 
the  parties  and  before  the  bill  was  negotiated,  it  wifl  not  render 
the  mstniment  void. 

Where  the  alteration  is  so  material  as  to  vacate  the  instru- 
Bsent,  it  will  have  the  effect,  though  made  by  a  mere  stranger. 
Master  t>.  Miller,  4  T.  R.  320.  in  error  2  H.  B.  141. 
1  Anstr.  225.  5.  C. 

Where  money  had  been  lent  and  a  promissory  note  properly 
stamped  given  for  the  amount,  and  me  note  was  afterwarm 
avoided  hy  an  alteration,  it  was  held  that  the  lender  might  re- 
cover for  money  lent,  and  might  give  the  note  in  evidence  to 
prove  the  terms  on  which  the  money  had  been  deposited.  Sut- 
ton  V.  Toomer,  7  B.  ^  C.  416.     See  ante,  p.  33. 

Alteration — afternegotiation  avoids  a  hillf  though  made  toi^ 
eontentJ]  By  stat.  1  Ann.  stat.  2.  c.  22.  s.  2  &  8,  which 
is  still  in  force,  see  55  G.  3.  c.  184.  s.  8.  ante,  p.  27.  Battie 
V.  Taylor,  15  East,  416,  there  shall  be  no  alteration  in  a 
stamped  instrument  after  it  has  been  used  for  one  purpose.  By 
the  negotiation  of  a  bill  it  is  used,  and  therefore  any  subse- 
iqaent  material  alteration  avoids  it.  A  bill  of  nine  months 
after  date  was  by  consent  of  all  parties,  a  fortnight  after  it 
had  been  delivered  to  the  payee,  altered  to  ten  months  after 
date.  Lord  Kenyon  held  a  new  stamp  necessatr,  and  non- 
tfttitdd  the  plaintiff.  Wilstm  v.  Justice,  1796,  Bay  ley,  89. 
A  promissory  note  1^  which  the  maker  promised  nine  months 
after  date  to  pay  to  the  plaintiff  or  order  lOOL  for  value  re- 
tieived,  was  i&ltered  the  day  after  it  had  been  delivered  to  the 
payee,  by  inserting,  with  the  consent  of  both  parties,  after  the 
wwds  value  received,  the  words  far  the  good  will  of  the  lease 
and  trade  tf  Mr.  F.  K.  deceased ;  this  alteration  was  held  to 
be  material,  and  to  avoid  the  note,  for  it  was  evidence  of  a 
fket,  which,  if  necessary  to  be  in<|uired  into,  must  otherwise 
have  been  proved  by  different  evidence.  Kmll  v.  TTt/Jianu, 
10  Eoft,  431. 
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After  a  liill  h^d  been  drawn  and  indorsed  by  the  drawers 
to  whose  order  it  was  payable,  it  was  left  for  acceptance  at 
the  drawees*  It  was  then  dated  the  5th  of  March ;  without 
the  consent  of  the  drawers,  the  drawees  altered  the  date  to  the 
15th,  and  then  accepted  it.  Per  Lord  JEiUnborought  "Before 
aco^tance  the  1^1  was  a  perfect  instroment^  JXpon  which  the 
drawers  might  have  been  sued*  Any  material  alteration  of  it 
Aerefoie  in  that  state  rendered  it  void.  It  is  impossible  to 
say  that  postponing  the  time  of  payment  is  alwajs  advan- 
tageous to  the  parties  liable  on  the  bill.  Without  my 
knowing  it,  I  may  thus  be  out  of  England  at  the  time  when  a 
bill  I  waw  becomes  ]payable  and  is  dishonoured,  and  thus, 
having  made  no  provision  for  it,  from  the  belief  that  it  was 
dully  honoured  some  time  before,  this  postponement  may  cause 
the  ruin  of  my  credit  Besides,  consent  vmdd  not  justify  the 
aUeration  toilJh,  a  view  to  the  stamp  laws,  c^ier  the  bill  had  been 
negi^iated"  Outkwaite  v.  luuntky,  4  Vampb,  179*  In  an 
action  by  the  payee  agninst  the  acceptor  of  a  bill,  it  appeared 
that  the  drawer  had  given  the  bill  to  the  plaintiff,  the  payee,  for 
goods  sold.  When  carried  by  the  plaintiff's  agent  to  the  de- 
fendant to  be  accepted,  the  latter  begged  that  the  date  might 
be  altered,  which  was  done  by  the  pkiintiff 's  agent,  and  the 
defendant  then  accepted  it.  No  communication  took  place 
with  the  drawer.  Per  Lord  EllenboroiLgh,  **  Upon  the  stamp 
laws  I  think  the  bill  is  void.  It  was  an  existing  valid  instru- 
ment before  the  acoept^m^e.  It  was  negotiated  when  delivered 
by  the  drawer  to  the  plaintiff.  The  plaintiff,  as  payee,  had 
acquired  an  absolute  interest  in  it,  and  might  have  maintained 
an  action  on  it  against  the  drawer.  As  to  the  drawer,  it  was 
before  then  a  peirect  instrument.  Nor  was  there  aujr  mistake 
to  be  rectified.  When  drawn  on  the  5th  of  July,  it  conre- 
sponded  with  the  intentions  both  of  drawer  and  payee.  In 
the  case  cited,  (^Paton  v.  Winter,  1  Taunt,  420.)  the  objection 
on  the  stamp  laws  is  stated  not  to  have  been  taken,  although 
that  was  the  only  objection  that  could  be  taken  with  any 
effect.  The  case  therefore  decides  nothing,  and  was  hardly 
worth  reporting.  Here,  when  the  date  was  altered,  a  new  bill 
was  drawn,  and  that  could  not  be  done  without  a  new  stamp.'' 
Walton  V.  Hastings,  4  Campb.  223.  1  Stark.  215.  S.  C. 

Where  there  was  a  doubt  from  the  appearance  of  a  note, 
whether  or  not  the  date  (May  17)  was  genuine.  Lord  Ten- 
terden  said  that  it  was  a  question  for  the  Jury,  whether  or  no 
the  word  May  was  in  a  different  writing  from  the  rest  of  the 
note,  and  whether  the  note  had  been  altered  after  it  was  made 
and  delivered  by  the  defendant,  and  so  had  become  a  perfect 
instrument ;  that  it  certainly  lay  on  the  plaintiff  to  account 
for  the  suspicious  form  and  obvious  alteration  of  the  note. 
They  were  to  judge  from  inspection  of  the  instrument,  and  if 
they  thought  toe  alteration  was  made  after  its  completion,  the 
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verdict  must  be  for  the  defendant.  The  jury  immediately 
found  for  the  defendant.  Bishop  v.  Chambre,  1  M.  ^  M.  116f 
and  see  Johnson  v,  the  Duke  of  Marlborough,  2  Stark.  313. 

AUeration — before  negotiation  with  consent  of  parties  does  not 
amrid  bill.'}  Where  an  alteration  is  made  in  a  bill  or  note 
before  it  has  been  issued,  such  bill  or  note  is  good  against  all 
who  have  consented  to  the  alteration,  provided  it  be  not  made 
after  the  time  when  the  operation  of  the  bill  is  spent*  Thus 
where  three  persons  joined  as  drawer,  acceptor,  and  indorser  of 
an  accommodation  bill,  which  was  afterwards  issued  for  value 
to  one  Howell,  but  previously  to  its  being  so  issued  the  date 
was  altered  with  the  consent  of  the  acceptor,  but  without  the 
consent  of  the  drawer  and  indorser,  it  was  held  that  the  ac- 
ceptor was  not  discharged  by  this  alteration,  for  that  until  it 
was  issued  to  Howell,  no  person  could  have  sued  upon  it. 
Per  Holroyd,  J.  **  Independently  of  the  Stamp  Act,  it  is  clear 
that  the  acceptor  would  be  liable ;  for  when  he  assented  to  the 
alteration,  it  is  as  if  his  acceptance  had  been  originally  made 
subsequently  to  that  alteration,  for  his  assent  operates  as  a 
parol  acceptance  of  the  bill.  As  to  the  other  point,  1  am  of 
opinion  that  a  fresh  stamp  was  not  necessary,  because  no  one 
could  have  maintained  an  action  upon  the  bill  until  it  came 
into  the  hands  of  Howell."  Dmones  v.  Richardson,  5  B.  Sf 
A.  674.  And  see  Johnson  v.  Gibb,  2  Chitty»  123.  Sherring- 
ton V.  Jertnyn,  3  C.  ^  P.  374.  These  decisions  appear  to  have 
overruled  the  case  of  Calvert  v.  Roberts,  3  Campb,  343.  There 
the  defendant  had  accepted  the  bill  for  the  accommodation  of 
the  drawer,  who,  after  attempting  to  negotiate  it,  but  failing, 
altered  the  date  and  indorsed  it  away ;  Lord  Ellenborough  said 
'*  that  the  bill,  as  originally  da^,  was  a  valid  and  complete 
instrument,  framed  according  to  the  intention  of  the  parties. 
Therefore  the  date  could  not  afterwards  be  altered,  even  with 
their  consent  The  alteration  was  tantamount  to  the  drawing 
of  a  new  bill."  It  does  not  appear  whether  the  alteration 
was  made  with  the  defendant's  consent.  Wheie  a  creditor 
drew  upon  his  debtor,  for  the  amount  of  his  bill,  and  sent 
it  to  him  for  acceptance,  who  wished  to  have  the  time  altered 
from  three  to  four  months,  which  with  the  drawer's  assent  was 
done.  Lord  £llenborough  held  that  a  new  stamp  was  unneces- 
sary. Kennerly  v.  Nashj  1  Stark.  452.  Johnson  v.  Gamett, 
2  Chitty,  122.  Though  a  bill  or  note  may  be  altered  before 
negotiation  by  consent,  and  does  not  require  a  new  stamp,  yet 
if  the  alteration  be  made  after  the  period  when  the  bill,  if  not 
altered,  would  have  become  due,  a  new  stamp  is  required.  A 
bill  dated  2d  September  1723,  payable  twenty-one  days  after 
date,  while  it  continued  in  the  hands  of  the  drawer,  was  altered 
with  the  consent  of  the  acceptor  to  fifty-one  days  after  date, 
and  with  like  consent  was  again  restored  to  twenty-one  days 
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after  date,  and  the  date  was  brought  forward  from  the  2d  to 
the  14th  September.  This  alteration  being  made  on  the 
30th  September,  the  court  were  of  opinion  that  as,  at  the  time 
when  the  last  alteration  was  made,  the  operation  of  the  bill 
as  it  originally  stood  was  quite  spent,  it  was  a  new  and  dis- 
tinct transaction  between  the  parties,  and  that  therefore  there 
ought  to  have  been  a  new  stamp.  Bouman  v.  Nichol,  5  T. 
A.  537. 

Aheration — what  is  an  issuing  of  a  bill  or  note"],  A  bill  is 
issaed  as  soon  as  there  is  some  person  who  can  make  a  valid 
claim  on  it,  but  if  it  remains  in  the  hands  of  the  original 
drawer,  even  with  names  upon  it,  under  such  circumstances  as 
that  he  cannot  have  any  legal  claim  upon  those  persons,  the 
bill  is  not  issued.  Per  Bayley  J,,  Downes  v.  Richardson,  5  B. 
if  A.  680.  ante  p,  36.  In  the  following  case.  Lord  EUenborough 
seems  to  have  been  of  opinion  that  a  bill  drawn  for  a  valuable 
consideration  as  between  the  drawer  and  payee,  was  not  to  be 
considered  as  negotiated  while  in  the  hands  of  the  payee. 
Myers  agreed  to  let  to  Michael  Hart  a  house  at  Portsea,  and 
M.  Hart  drew  the  bill  in  question  in  favour  of  Myers,  in 
consideration  of  the  good  will  and  fixtures.  Myers  then  took 
the  bill  to  .Toseph  Hart,  the  drawee  and  defendant,  at  whose 
desire  he  altered  the  date  of  the  bill.  It  appeared,  also,  that 
while  the  bill  was  in  the  hands  of  Myers,  a  special  acceptance 
was  inserted.  Per  Lord  EUenborough,  **  A  bill  of  exchange 
is  certainly  capable  of  alteration  before  it  has  passed  into  a 
state  of  negotiation,  particularly  if  the  alteration  be  made  for 
the  correction  of  a  mistake  as  it  was  here,  and  made  with  the 
acquiescence  of  the  party.  With  respect  to  the  alteration  made 
as  to  the  place  of  payment,  the  objection  rests  upon  the  vexata 
qu^utio,  whether  the  place  of  payment  is  to  be  considered  as 
part  of  the  contract,  or  merely  direction  where  payment  may  be 
made  {see  Mackintosh  v.  Haydon,  post),  I  am  of  opinion  that 
the  objections  are  without  foundation."  Jacobs  v.  Hart, 
2  Stark.  45.  But  see  Walton  v.  Hastings,  4  Campb,  223. 
2  Chitty,  121.  iS.  C.  Wilson  v.  Justice,  Bayley,  89.  ante,  p.  34. 
An  exchange  of  acceptances  is  a  negotiation  of  the  respective 
bills,  and  they  cannot  after  such  exchange  be  altered  even 
with  consent,  without  a  new  stamp.  The  delivery  of  the  bill 
by  the  drawer  to  the  acceptor  and  the  re-delivery  of  it  to  the 
drawer  for  a  valuable  consideration,  (as  the  exchange  of  ac- 
ceptances) constitutes  a  negotiation.  The  several  drawers  are 
mutual  purchasers  of  each  other's  acceptances.  Cardwell  v. 
Martin,  9  East,  190.  1  Campb,  79.  S.  C.  Where  a  creditor 
draws  upon  his  debtor,  who  accepts  the  bill  and  re-delivers  it  to 
the  drawer,  the  bill  is  then  negotiated  and  cannot  be  altered 
without  a  new  stamp.    Bathe  v.  Taylor,  15  East,  412. 
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Alteration — what  alteration  is  material'].  la  order  to  tender 
a  bill  or  note  void  by  alteration,  the  alteration  must  be  in  a 
material  point  Altering  the  date  of  a  bill  payable  afier  date 
18  a  material  alteration.  Walton  v.  HasHngSf  4  Campb.  223. 
1  Stark,  215.  8.  C.  Oathwaite  v,  LantUy,  4  Canib,  179. 
So  the  addition  of  the  consideration  of  the  bill.  Kmll  v.  WU- 
liams,  1 0  Eatt,  40 1 .  ante,  p.  34.  An  alteration  in  the  acoeptanoe, 
as  converting  a  general  acceptance  into  an  acceptance  making 
the  bill  payable  at  a  particular  place,  is  material.  Thus,  where 
the  drawer  of  a  bill,  without  tne  consent  of  the  acceptor,  who 
had  accepted  generally,  inserted  under  the  acceptance  the 
words  "  payable  at  Mr.  B.'s,  48  Chiswell  Street,"  the  eouit 
held  that  as  those  words  rendeiedthe  acceptance  special,  (Aotoe 
V.  Young,  2  B.  ^  JB.  165.  poet,  Chap.  VIII.)  the  addition  was 
an  alteration  in  a  material  part  of  the  instrument,  and  having 
been  made  without  the  privity  of  the  acceptor,  the  bill  thereby 
became  void.  Cowie  v.  Hedtall,  4  B.S^A,  197.  And  even 
since  the  passing  the  stat.  1  &  2  Geo.  4.  c.  78.  it  has  been  ruled 
that  the  insertion  of  the  words  "  payable  at  Messn.  R.  &  Co. 
bankers,  London;"  under  the  acceptance,  by  the  drawer, 
without  the  consent  of  the  acceptor,  avoids  the  bill,  although 
the  acc^»tance  still  continues  a  geikeral  acceptance.  Per 
Abbott y  C.  J.  **  Here  is  another  view  in  which  the  words 
added  materially  alter  the  character  of  the  bill.  Suppose  the 
indorsee  who  wascognizant  of  such  an  alteration,  were  to  pass  the 
bill  while  current  to  another  person,  without  communicating  the 
fact,  and  he  to  a  third ;  the  right  of  the  last  indorsee  to  sue  his  im- 
mediate  indorser,  would,  as  the  bill  appears,  be  complete  upon 
default  made  at  the  bamker's  and  notice  Uiereof ;  whereas  in 
truth,  the  acceptor  not  having  in  reality  undertaken  to  pay 
there  would  have  committed  no  default  by  such  non-payment. 

1  am  of  opinion,  therefore,  that  the  alteration  is  in  a  material 
part  of  the  bill,  and  that  the  defendant  (the  acceptor)  is  in 
consequence  discharged."  Macfctntot^  v.  Haydon,  R,  ^  M.  362. 
iS^  Marwn  v.  Petit,  1  Campb.  82.  1  M.S^S,  737.  So  where 
the  drawer  of  a  bUl,  accepted  payable  at  B.  &  Go's,  erased  the 
name  of  B.  &  Co.  who  had  failed,  and  substituted  £.  &  Co. 
without  the  consent  of  the  acceptor,  it  was  held  by  the  court  of 
K.  B.  (which  at  that  time  treated  such  an  acceptance  as  a 
general  acceptance,  see  pott,  Chap.  VIII.)  that  this  was  a 
material  alteratioD,  and  that  the  accepts  was  discharged. 
Tidmarih  v.  Grover,  I  M.  8^  S.  735.    And  see  A.  v.  Treble, 

2  Taunt.  329.  But  where  in  an  action  against  the  acceptor  of 
a  bill,  it  appeared  that  after  the  bill  had  been  given,  the 
words  '*  when  due  at  the  Cross-Keys,  Blackfriars  Road," 
were  written  on  it,  Lord  Kenycm  said  that  this  was  not  an 
alteration  either  in  the  time  of  payment  or  the  sum.  That  to 
make  a  bill  of  exchange  void  by  reason  of  the  alteration,  it 
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<hould  be  in  a  material  point ;  though  it  had  been  formerly 
koklen  that  even  the  tiling  up  a  sum  on  a  bill,  or  writing  any 
linng  npon  it,  would  invalidate  it,  that  strictness  was  now 
exploded,  and  as  the  alteration  in  iht  present  case  was  not  in 
a  material  part,  but  only  pointing  out  where  the  bill  was  to  be 
paid,  it  was  not  such  an  alteration  as  would  invalidate  the  bill. 
iVopp  9.  Spearmanf  3  Esp.  57.  Maraon  v.  Petit,  1  Campb* 
82.  (ft),  but  see  ante,  p,  38.  Where  a  bill  was  originaUy 
addiSGsed  "  Messrs.  Sonthey,  Crowther  &  Co."  but  had  been 
alleged  iiilo  **  Messrs.  Southey  &  Crowther,"  and  the  accept- 
anoe  was  signed  "  Southey  oc  Crowther,"  and  it  did  not  ap- 
pear when  the  alteration  had  been  made,  in  an  action  against 
the  aeoepters,  Littledale  J.  was  of  opinion  that  the  alteration, 
even  if  made  after  acceptance,  was  not  material.  Farqtdtar  v. 
Southey,  M.  ^  M.  14.    2  C.  ^  P.  497.  5.  C. 

AUerationr-HMrreetian  of  misteike.']     Where  ^  alteration  is 
strictly  the  correction  of  a  mistake,  it  will  not  vitiate  the  bill, 
though  made  after  negotiation.    Thus  in  an  action  against  the 
payee  and  indorser  of  a  bill,  it  appeared  tha^  the  bill  bearing 
d«le  the  Ist  August,  was  indorsed  to  K.  and  fay  K.  to  the  plain- 
tiffs, and  on  the  2nd  was  sent  back  by  the  plaintifis  to  K. 
because  the  words  *'  or  order*'  were  wanting,  without  which 
the  bill  was  not  negotiable  ;  K.  applied  to  the  defendant,  who 
referred  him  to  the  drawer,  by  whom  the  words  **  or  order" 
were  inserted,  and  the  bill  was  returned  to  the  plaintiffs. 
Per  Le  Blanc  J.    "  It  can  hardly  be  contended  that  the  de- 
fendant did  not  consent  to  the  alteration  making  this  a  negoti- 
able bill,  as  he  himself  indorsed  it  and  so  considered  it  as 
negotiable,  but  this  I  will  leave  to  the  jury.    As  to  the  stamp, 
I  think  no  new  stamp  was  necessary.    This  was  not  a  new 
instrument,  as  in  the  case  of  Boumanv.  Nichol,  5  7.  R.  537. 
(ante,   p,  37,)   but  merely   a  correction  of   a  mistake,  in 
^rtherance    of   the   original  intention  of   the  parties.     It 
would  be  dxfierent  if  the  alteration  had  been  made  in  the 
date,    or .  in   the  time  when    it  was    to  be  paid,  —  that 
would  be  a  material  part ;  this  in  my  opinion  is  not  so,  and 
does  not  vitiate  the  bill."    Kershaw  v.  Cox,  3  Esp,  246.    In 
Knill  V,  Williams,  10  Edst,  437,  ante,  p*  34.  Le  Blanc  J.  said> 
"  The  opinion  which  I  delivered  in  Kershaw  v.  Cox,  can  only 
be  supported  on  the  ground  that  the  alteration  then  made 
in  the  bill  was  merely  ihe  correction  of  a  mistake  made  by  the 
drawer  of  it,  in  having  omitted  the  words  '  or  order,'  which  it 
was  intended  at  the  time  should  be  inserted,  for  the  alteration 
there  made  was  a  very  material  one."    The  principle  laid 
down  in  Kershaw  v.  Cox  has  since  been  frequently  acted  on. 
J.  &  R.  Maddocks  being  indebted  to  the  plaintiff,  agreed  to 
give  him  a  bill  of  exchange,  to  be  drawn  by  the  one  and 
accepted  by  the  other  for  the  amount.    Instead  of  a  bill  they 
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sent  a  promissoiy  note  made  by  the  one  and  indorsed  by  the 
other,  which  the  plaintiff  immediately  sent  back,  that  it  might 
be  altered  into  a  bill  according  to  the  agreement,  which  was 
done.  It  wa»  contended  that  a  new  stamp  was  necessary.  Per. 
Lord  EUenborough,  "  I  think  the  stamp  impressed  upon  this 
paper  is  sufficient  to  render  the  instrument  available  in  its  pre- 
sent form.  It  cannot  be  considered  as  having  been  negotiated 
as  a  promissoiy  note.  It  never  was  issued  to  third  persons.  It 
remained  in  the  hands  and  under  the  dominion  of  the  original 
jQorties.  Every  thing  continued  in  fieri  till  after  the  alteration. 
The  plaintiff  instantly  rejected  it  as  a  promissory  note.  The 
alteration  only  fulfilled  the  terms  of  the  agreement,  and  may  be 
treated  as  the  correction  of  a  mistake."  Wd)ber  v.  Maddox, 
3  Campb.  I.  A  bill  after  it  was  accepted  was  given  to  a 
person  of  the  name  of  Bennett,  the  agent  of  the  drawer  and 
acceptor,  to  deliver  to  the  indorsee.  Bennett  discovering  that 
the  date  was  January  1822,  instead  of  January  1823,  without 
again  seeing  the  drawer  or  acceptor,  and  before  he  delivered 
the  bill  to  the  indorsee,  altered  the  figure  2  into  3.  Per 
Abbott,  C,J.  **  1  shall  leave  it  to  the  jury  to  decide  whether 
this  bill  was  not  dated  by  mistake  1822.  If  they  are  of  opinion 
that  it  was  originally  the  intention  of  the  parties  to  the  bill 
that  it  should  be  dated  1823,  and  that  the  figure  2  was  inserted 
by  mistake,  I  am  of  opinion  that  this  alteration  will  not 
vacate  the  bill."     Brutt  v,  Picard,  E.  ^  M.  37. 

When  a  note  beginning  "  I  promise,"  &c.  was  signed  by 
Jackson,  and  afterwards  Blackstock  also  signed  it  as  a  sure^. 
Bay  ley  J.  said  that  if  it  were  part  of  the  bargain  between  the 
payee  and  Jackson  that  Blackstock  should  sign  the  note  as  a 
principal,  he  might  sign  it  at  any  time  subsec^uent  to  Jackson's 
signature.  But  if  it  were  no  part  of  the  origmal  bargain,  and 
Blackstock  came  in  upon  an  after-thought  as  a  surety  merely, 
the  note  would  not  be  binding  without  an  additional  stamp. 
Clark  V,  Blackstock,  Holt,  474.     {See  Note  8.) 

The  insertion  of  his  own  name  by  the  bond  fide  holder  of  a 

bill  drawn  payable  to or  order,  does  not  require  a  new 

stamp.    Attwood  v.  Griffin,  R.  ^  M.  425.  ante,  p,  23. 


CHAPTER  III. 


OF  THE  PARTIES  TO  BILLS  AND  NOTES. 


In  general, 

Wiuare  the  tame  persons  are  parties  in  different  characters. 

Agents. 

How  appointed. 
Cannot  depule  their  authori^. 
Extent  of  authority. 
When  personally  responsible. 
Aliens* 
Bankrupts. 
Corporations, 

Executors  and  Admini^rators. 
Infants. 
Lunatics, 
iiarried  toomen. 
Partners. 

Mode  of  becoming  parties  to  bills. 
Power  to  bind  co-partners  by  drawing,  &c.  for  separate 
use. 
In  what  cases  a  partner  cannot  bind  his  co-partners  by 
pledging  the  credit   of   the   firm  for  ms  separate 
debt. 
In  what  cases  a  partner  may  bind  his  co-partners,  by 

pledging  the  credit  of  the  firm  for  his  separate  debt. 
One  partner  cannot  bind  his  co-partner  by  giving  a 
bill  or  note  in  the  partnership  name,  where  the 
party  receiving  it  knew  at  the  time,  that  the  other 
partners  had  given  notice  that  they  would  not  be 
bound. 
Power  to  bind  the  firm  ceases  on  dissolution. 
One  partner  cannot  bind  his  co-partner  after  committing 

an  act  of  bankruptcy. 
Partners  in  particular  transaction. 
Several  persons  not  partners. 


In  general."]    The  person  who  makes  a  bill  is  called  the 
drawer,  the  person  to  whom  it  is  addressed  the  drawee,   and 
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the  person  in  whose  favour  it  is  made,  the  payee.  If  the 
drawee  accepts  the  bill,  he  is  called  the  acceptor.  The  per- 
son who  makes  a  note,  is  called  the  maker ;  and  the  person 
to  whom  it  is  payable,  the  payee.  When  a  bill  or  note  is  in- 
dorsed, the  person  indorsing  it,  is  called  the  indorser,  the  per- 
son to  whom  it  is  indorsee,  the  indorsee.  Bay  ley,  2.  The 
liabilities  of  these  parties  will  form  the  subject  of  the  next 
chapter. 

A  person  may  also  become  a  party  to  a  bill  collaterally,  as 
by  accepting  it,  for  the  honor  of  the  drawer,  on  the  refusal  of 
drawee  to  accept,  which  is  termed  an  acceptance  supra  pro- 
test, see  post.  Chap,  VIII.  So  a  party  may  pay  a  bill  for  the 
honor  of  the  drawer,  or  of  any  of  the  indorsers.  See  post, 
Chap,  X. 

It  was  formerly  thought,  that  no  person  who  was  not  a 
merchant,  could  be  a  party  to  a  bill,  but  it  has  been  long  de- 
cided, that  all  persons  who  have  capacity  to  contract,  may 
become  parties  to  a  bilL  Sarsfield  v.  Witherley,  2  Vent,  292. 
Carth,  82.  Nor  will  drawing  bills  for  a  particular  purpose 
(not  continuing  it  with  a  view  to  gain  a  profit  on  the  exchange), 
constitute  the  party  a  trader  within  the  bankrupt  laws.  Han" 
key  V,  Jonest  Cowp,  745.  Richardson  v.  Bradshaw,  1  Atk.  128. 
see  post.  Chap,  XIV.  So  the  accepting  a  bill  will  not  deprive 
an  attorney  of  his  privilege  of  bemg  sued'by  bill.  Conmford 
V,  Price,  Dougl,  312. 

In  general,  a  party  is  only  liable,  when  he  has  written  his 
name  on  the  bill.  Fennv,  Harrison,  3  T,  JR.  761.  Siffkin  v. 
Walker,  2  Campb.  308.  Thus,  where  a  party  said  he  gua- 
ranteed a  bill  as  if  he  had  indorsed  it,  and  became  bankrupt, 
the  bill  not  being  due  until  after  the  bankruptcy.  Lord  Thurlow 
held  that  it  was  a  mere  guarantee,  and  there  could  be  no  proof 
without  actual  indorsement.  Cited  ex-parte  Gardom,  15  Ves, 
288.  So  where  B.  handed  over  a  negotiable  note  for  a  valuable 
consideration  to  O.  not  indorsing  it,  but  gave  a  written  ac- 
knowledgment on  a  separate  paper,  to  be  accountable  for  the 
note  to  G.,  and  G.  indorsed  the  note  s^id  delivered  the  written 
acknowledgment  to  M.  for  a  valuable  consideration,  and  then 
B.  and  the  parties  to  the  note,  became  bankrupt,  the  Chan- 
cellor held,  that  M.  could  not  prove  the  note  against  the  estate 
of  B.,  the  written  acknowledgment  not  being  assignable,  but 
that  he  was  entitled  to  have  the  amount  made  an  item  in  the 
account  between  B.  and  G.,  and  to  stand  in  the  place  of  the 
latter.  In  the  matter  of  Barrington,  2  Seh,  Jf  Lef,  112. 
See  also,  ex-parte  Rt^efis,  2  Cox,  171.  Ik-parte  Harrison, 
2  Cox,  172.  2  Bro,  C,  C,  614.  S.  C.  Ex-paHe  Hustler,  1 
Glyn  ^r  J,  9,  post.  Chap,  XIV.  If  the  holder  of  a  bill 
send  it  to  market  without  indorsing  his  name  on  it,  neither  mo- 
rality nor  the  laws  of  this  country  will  compel  him  to  refund 
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the  numejr  for  which  he  hab  sold  it,  if  he  did  not  know  at  the 
time  that  it  was  not  a  good  hill.  If  he  knew  the  bill  to  be  bad, 
it  would  be  like  sending  out  a  counter  into  circulation,  to  i'm* 
^se  upon  the  world ,  instead  of  the  current  coin.  PiBr  Lord 
Kenyan,  Fenn  v.  Harruon,  3  T.  R.  759*  Jmes  v.  Ryde,  1 
Manh.  163. 

Where  the  same  ffer$on$  are  parties  iti  different  ehataderi,^ 
Although  in  general  there  are  three  parties  to  bill  of  exchange, 
the  drawer,  the  payee,  and  the  drawee,  yet  it  is  not  unusual 
for  the  same  persons  to  be  both  the  drawers  and  the  drawees. 
Et-parte  Parr,  18  Fes.  69.  It  has  been  customary  in  such 
cases  to  declare  upon  the  bill,  treating  the  drawer  and  drawee 
as  different  persons.  Starke  v.  Cheesman,  Carth,  509.  1  M. 
is  R,  120.  ante  p,  20.  But  it  has  lately  been  determined  that 
such  an  instrument  b  a  mere  promissory  note,  and  that  the 
maker  is  not  entitled  to  notice  of  dishonor.  Roach  v.  Ostler, 
I  Mann.  Sf  %.  120. 

So  the  same  person  may  be  both  the  payee  and  second  in** 
doisee  of  a  note,  in  which  case  he  cannot  maintain  an  action 
on  the  note  against  his  immediate  indoiaee.  Bishop  v*  Hay- 
V9ard,  4  T.  R,  470.  So  where  in  a  declaration  upon  a  bill 
drawn  by  the  plaintiffs  upon  one  F.  W.  indorsed  by  the  plain* 
tifi  to  the  defendant,  and  ra-indorsed  by  the  defendant  to  the 
]^aintifl5,  there  was  an  averment,  that  at  the  time  of  the  drawing 
of  the  bill,  and  of  the  indorsement  by  the  defendant  to  the 
plaintiffi,  it  had  been  agreed  between  them,  that  the  name  of 
the  defendant  should  be  indorsed  upon  the  bill,  as  a  security  to 
the  plaintifis,  for  the  due  payment  thereof  by  F.  W.,  and  that 
the  bill  was  so  indorsed  by  the  defendant  under  such  agree- 
ment, and  for  such  purpose  only ;  and  that  the  plaintifis  took 
and  received  the  bill  in  satisfaction  of  the  debt  of  the  said  F. 
W.,  upon  the  faith,  that  the  defendant  would  indorse  the  same 
as  such  security,  and  that  the  indorsement  by  the  plaintifis  was 
made  without  any  connderation,  and  for  the  purpose  only  of 
procuring  the  indorsement  of  the  defendant,  and  making  the 
bill  negotiable ;  and  it  was  also  averred,  that  the  bill  was  pre- 
sented to  F.  W.,  and  that  he  refused  to  pay,  and  that  notice 
of  such  refusal  was  given  to  the  defendant,  and  he  thereby  be- 
came liable  to  pay,  and  being  liable,  promised,  it  was  held  upon 
demurrer,  that  this  declaration  was  bad,  inasmuch,  as  if  the 
action  was  founded  on  the  bill,  the  plaintiff  could  only  recover 
acc(nrding  to  the  custom  of  merchants,  and  by  that  custom  the 
plaintifis  as  indorsers  and  drawers,  would  be  liable  to  pay  the 
•  amount  of  the  bill  to  the  defendant;  and  if  the  action  was 
considered  as  founded  on  the  special  contract,  it  was  not 
maintainable,  inasmuch  as  there  was  not  any  consideration 
for  the  defendant's  indorsement  Britten  v.  WMf,  2  fi.  ^  C.  483. 
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So  where  a  bill  or  note  is  indorsed  by  a  firm,  and  comes  into 
the  hands  of  another  firm,  in  which  one  of  the  partners  in  the 
first  firm  is  a  partner,  it  cannot  be  enforced  against  the  first 
firm,  for  that  would  be  to  allow  a  man  to  sue  himself.  Afatn- 
waring  V,  Newmarit  2  JB.^P.  120.  And  where  a  holder  of 
shares  in  a  washing  company,  drew  bills  on  the  directors  of 
the  company  for  goods  furnished  by  him  and  his  brother,  and 
the  bills  were  accepted  *'  for  the  directors  of  the  company," 
by  the  secretary,  who  had  ^authority  to  accept  bills  drawn  by 
the  holder's  brother,  in  an  action  by  the  holder  against  the 
company,  it  was  held  that  the  plaintiff  was  not  entitled  to 
recover.  Neale  v.  Turttm,  4  BiTigh.  150.  Teague  v,  Hubbard, 
8  B.^C.  345. 

Agents — how  appointed.']  A  person  may  become  a  party  to 
a  bill  of  exchange  by  his  agent,  and  it  is  not  necessary  that 
such  agent  should  be  appointed  in  writing.  Anon.  12  Mod. 
564.  An  authority  also,  may  be  presumed  from  circumstances, 
as  from  a  subsequent  recognition  of  the  agent's  act  by  the  prin- 
cipal. Thus,  where  an  agent  accepted  a  bill  for  his  princijud, 
who  admitted  that  it  was  a  just  debt  and  ought  to  be  paid, 
this  was  held  to  be  evidence  of  a  special  authority  to  accept. 
Howard  v.  Baillie,  2  H.  B.  618.  So  if  a  person  has  in  tne 
principal's  absence  usually  accepted  bills  for  him,  and  the 
principal  on  his  return,  has  approved  thereof,  it  would  always 
be  construed  as  his  intention,  and  be  as  valid  and  binding  as  a 
legal  and  formal  instrument.  Beawes,  pL  86.  So  where  one 
Taylor  accepted  several  bills  in  the  defendant's  name  which  the 
latter  had  paid,  in  an  action  on  a  similar  bill.  Lord  Kenyon 
ruled  that  though  the  defendant  might  not  have  accepted  the 
bill,  he  had  adopted  the  acceptance,  and  made  himself  thereby 
liable  to  the  payment  of  it.  Barber  v.  Gingellt  3  £sp.  60. 
Nealv.  Erving,  I  Esp.  61.  Haughton  v.  Ewbank,  4  Campb. 
88.  Townsend  v.  InglU,  Holt,  N.  P.  C.  278.  When  an  au- 
thority is  once  proved  it  will  be  presume  to  continue.  Thus, 
if  a  servant  having  power  to  draw  bills  in  his  master's  name, 
is  turned  out  of  the  service,  and  draws  a  bill  in  so  little  time 
after  that  the  world  cannot  take  notice  of  his  being  out 
of  service,  or  if  he  were  a  long  time  out  of  his  service, 
but  it  is  kept  so  secret  that  the  world  cannot  take  notice 

of  it,  the  bill  will  bind  the  master.    Per  Holt,  C.  J.    

V.Harrison,  12  Moti.  346.  And  if  my  servant  has  a  note  for 
money  due  to  him,  or  other  goods  which  in  their  nature  are  not 
properly  in  the  custody  of  a  servant,  that  is  evidence  primA 
fade,  that  he  has  an  authority  from  me  to  apply  them  to  such 
use  as  he  does  afterwards  put  them  to,  but  the  contrary  may  be 
given  in  evidence,  as  that  he  came  by  the  note  by  undue  means 
or  had  it  to  another  particular  purpose.  Per  Holt,  C,  J.  Anon, 
n  Mod.  564. 
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One .  partner  may,  by  procuration,  indorse  bills  for  the 
firm.  WilHanuonv.  Johnson,  \  B.&^C,  146.  2D.^A.  283. 
S.C. 

Agents  —  cannot  depute  their  authority,']  In  general  an 
agent  cannot  delegate  his  authority,  unless  he  has  express 
power  so  to  do.  PaUiser  v.  Ord,  Bunbury,  166.  Coles  v.  Tre- 
eothiekf  9  Veseif,  234.  But  where  a  person  authorised  ano- 
ther '*  to  make  use  of  his  name  by  procuration  or  otherwise  to 
draw  bills/'  and  a  clerk  of  the  latter  drew  a  bill  per  procu- 
ration of  the  principal,  the  Lord  Chancellor  held  that  the 
principal  was  bound,  for  that  whenever  this  sort  of  authority  is 
given  it  must  be  taken  to  be  given,  to  be  made  use  of  in  the 
conmion  course  of  business,  and  that  the  clerk  only  did  in  the 
name  of  the  principal,  what  he  used  to  do  in  the  name  of  the 
agent.  Ex-parte  Suttonj  2  Cox^s  Ca.  84.  but  see  Coles  v,  Tre- 
eathick,  9  Ves.  234. 

Agents — extent  of  authority.]  There  is  this  distinction  be- 
tween  a  general  and  a  special  agent,  that  in  the  first  case  the 
principal  must  be  bound  by  all  his  acts,  whereas  in  the  latter 
he  is  only  bound  while  the  agent  acts  within  the  scope  of  his 
authority.  Per  Lord  Kenyon,  East  India  Company  v.  Hensleyt 
I  Esp.  112.  A  general  authority  does  not  import  an  unqua- 
lified authority,  but  that  which  is  derived  from  a  multitude  of 
instances;  whereas  a  particular  authority  is  confined  to  an  in- 
dividual instance.  Per  Lord  ElLenborough,  Whitehead  v. 
Tuckett,  15  East,  408.  Where  the  holder  of  a  bill  desired  A. 
to  get  it  discounted,  but  positively  refused  to  indorse  it,  and 
A.  delivered  it  to  B.  for  the  same  purpose,  informing  him  to 
whom  it  belonged,  and  B.  finding  he  could  not  dispose  of  it 
without  indorsing  it,  was  prevailed  upon  to  do  so  by  A.'s  telling 
him  that  he  would  indemnify  him ;  but  the  indorsee  took  it 
upon  the  credit  of  the 'names  on  the  bill  without  any  know- 
ledge of  the  real  owner,  although  such  original  holder  after*- 
wards  promised  to  pay  the  bill ;  it  was  held  that  such  promise 
would  not  support  an  action  against  him  by  the  indorsee,  it  being 
nudum  pactum,  for  as  A.  was  a  special  agent  under  a  limited 
authority  he  could  not  bind  his  principal  by  any  act  beyond 
the  scope  of  such  limited  authority.  Fenn  v.  Harrison, 
3  T.  JR.  757.  Lord  Kenyon  diss.  But  where  the  agent  is 
merely  employed  to  get  the  bill  discounted,  without  his  au- 
thority being  limited,  he  may  bind  his  employers  by  warranting 
the  bill  to  be  good.    S.  C.  4  T.  R.  177. 

Where  a  person  delivers  to  another  a  blank  form  of  a  pro- 
missory note  with  his  name  endorsed  thereon,  he  will  be  liable 
for  any  sum  and  time  of  payment  which  that  person  may 
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chooce  to  insert.  RutM  v.  Lansstaff,  DougL  406.  And 
the  issuing  a  bill  in  blank  without  me  name  of  the  payee  is  an 
authority  to  a  bond  fide  holder  to  insert  the  name.  VrtUclUey 
V.  Clarance,  2  M.Sf  S,  90.  CrutckUy  v,  Mann,  5  Taunt,  529. 
ante,  p.  23.     See  aUo  Collis  v.  Emett,  1  H.  B.  S13. 

A  power  of  attorney  from  an  executrix  to  ask,  demand*  sue 
for,  and  receive  all  sums,  &c.  due  to  her  as  executrix,  and  to 
adjust  and  settle  all  accounts,  differences,  &c.,  and  to  do  all 
further  acts  for  receiving  debts,  &c.,  with  power  to  do  and 
act  touching  and  concerning  the  premises  as  effectually  as  the 
principal  could  do,  as  executrix,  does  not  authorise  the  attorney 
to  bind  his  principal  by  accepting  bills,  for  debts  due  from  her 
testator.  Gardner  v.  Baillie,  6  T.  B.  591.  in  which  the 
Judges  of  C.  P.  who  decided  Howard  v.  BaUlies  2  H,  JB. 
618.  concurred.  So  a  power  of  attorney  to  demand  and  re- 
ceive all  monies  due  from  the  principal,  on  any  account  what- 
soever, and  to  use  all  means  for  the  recovery  thereof,  and  to 
appoint  attomies  for  the  purpose  of  bringing  actions,  and  to 
revoke  the  same,  and  to  do  all  other  business,  does  not  confer 
upon  the  attorney  a  power  to  indorse  a  bill  which  comes  to 
his  hands.  Hay  v.  Goldsmid,  2  Smithy  79.  cited  1  Taunt.  349. 
So  a  power  to  ask,  claim,  and  receive  a  certain  salary  and  all 
other  money  whatsoever,  with  authority  and  power  to  receive, 
recover,  obtain,  compound,  and  discharge  the  same  as  fully  as 
the  principal  could  do,  will  not  authorise  the  attorney  to  in- 
dorse and  discount  bills  received  under  the  power.  Hogg  v. 
Snaith,  1  Taunt.  347.  A.  B.  who  carried  on  business  on  his 
own  account,  and  also  in  partnership,  went  abroad,  and  gave 
to  certain  persons  in  this  countiy  two  powers  of  attorney,  by 
the  first  of  which  authority  was  given,  for  him  and  in  his  name 
and  to  his  use,  to  do  certain  specific  acts  (and  amount  others 
to  indorse  hills),  and  generally  act  for  him,  as  he  might  do  if 
he  vrere  present ;  and  by  the  second  authority  was  given  **  for 
him  and  on  his  behalf  to  accept  bills  drawn  on  him  by  his 
agents,  or  correspondents."  C.  D.  one  of  A.  B.'s  partners, 
and  who  acted  as  his  agent,  in  order  to  raise  money  for  the 
pa)rment  of  the  creditors  of  the  joint  concern,  drew  a  bill 
which  the  attorney  accepted  in  A.  B.'s  name  by  "  procura- 
tion." In  an  action  against  A.  B.  by  the  indorsee  of  the  bill, 
it  was  held,  first,  that  the  right  of  the  indorsee  depended  upon 
the  authority  given  to  the  attorney  ;  secondly,  that  the  powers 
applied  only  to  A.  B.'s  individual,  and  not  to  his  partnership 
araiirs ;  thirdly,  that  the  special  power  to  accept  extended 
only  to  bills  drawn  by  an  agent  in  that  capacity,  and  that 
C.  D.  did  not  draw  the  bill  in  question  as  an  agent  but  as 
partner ;  and  lastly,  that  the  general  words  in  the  powers  of 
attorney  were  not  to  be  construed  at  large,  but  as  giving  ge- 
neial  powers  for  the  carrying  into  effiact  the  special  purposes 
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for  which  they  were  given.      Attwood  v.  Munnvngt,  7  B. 
4  C.  278. 

Agents — when  penonaUy  retponsible,']  Where  a  bill  or  noto 
is  drawn  bv  an  agent,  executor,  or  trustee,  he  must,  if  ha  means 
to  exempt  himself  from  personal  responsibility,  use  clear  and 
explicit  words  to  shew  that  intention.  It  is  an  universal  rule 
that  a  man  who  puts  his  name  to  a  bill  of  exchange  thereby 
makes  himself  personall}^  liable,  unless  he  states  upon  the  face 
of  the  bill  that  ne  subscribes  it  for  another,  or  by  procuration 
of  another,  which  are  words  of  exclusion.  Per  Lord  £/^n- 
borough,  Leadbitter  v.  Farrow,  5  M.  S^  S.  349.  See  Wilh  v. 
Badt,  2  East,  144.  Thus  where  a  bill  v?as  addressed  *'  To 
Ifr.  H.  B.  cashier  of  the  York  Buildings  Company,  at  their 
house,  &c.,"  and  directed  the  drawee  to  pay  and  place  the 
same  to  the  account  of  the  York  Buildings  Company,  and 
H.  B.  wrote  upon  the  bill  **  accepted  per  H,  B,"  it  was  held 
that  H.  B.  had  rendered  himself  personally  liable.  Thomas  v. 
BiAop,  2  Str.  955.  Rep,  temp,  Hardw,  1  S,  C.  (Note  9.) 
So  where  a  broker  employed  to  sell  goods  drew  upon  the  pur- 
chaser for  the  amount,  in  favour  of  his  principals,  it  was  held 
that  the  principals  might  sue  him  on  the  bill.  By  drawing  the 
bill,  the  agent  put  an  end  to  all  doubt  as  to  the  purchaser's 
responsibility,  and  the  principals,  on  receiving  it,  would  dismiss 
from  their  minds  all  care  at)Out  the  purchaser's  solvency.  Le 
Fevre  v,  Lloyd,  5  Taunt,  750.  1  Marsh.  318.  S.  C,  So  where 
the  plaintiff  sent  for  a  bill  upon  London  to  the  defendant,  the 
agent  to  a  countiy  bank,  and  whom  the  plaintiff  knew  to  be 
such,  and  the  derendant  gave  him  a  bill  (one  of  the  printed 
fonns  of  the  bank),  but  signed  by  himself  as  drawer,  it  was 
held  that  the  defendant  was  personally  liable  in  that  character. 
Leadbitter  v.  Farrow,  5  M.  lif  S,  345.  So  where  the  plain- 
tifis  employed  the  defendants,  for  a  commission  of  one  hsuf  per 
cent.,  to  procure  bills  on  London  and  transmit  them  to  Paris, 
and  the  defendants  indorsed  those  biUs,  it  was  held  that  they 
were  liable  as  indorsers  to  the  plaintiffii.  Goupy  v.  Harden, 
7  Taunt.  159.  2  Marsh.  454.  Holt,  N.  P.  C.  342.  S,  C. 
But  where  an  ofiicer  appointed  by  government  treats  as  an 
agent  for  the  public,  he  is  not  liable  to  be  sued  upon  contracts 
made  by  him  in  that  capacity.  Macbeath  v,  Haldimand, 
1  T.  R.  172.  And  where  an  agent,  in  the  course  of  his  employ- 
ment as  sucby  procured  a  banker's  bill  which  was  aocidentajly 
drawn  in  his  favor,  and  indorsed  by  him  to  his  employer,  who 
deposited  it  with  a  banker,  who  gave  credit  for  the  amount,  but 
was  cognisant  of  the  manner  in  which  the  bill  had  been  in- 
doised,  the  court  of  exchequer  restrained  an  action  brought  by 
the  banker  on  the  bill  against  the  agent  aa  indoner.  Kidson 
«•  DUworih,  6  Price,  664. 
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Where  commissioners  of  an  enclosure  act,  empowered  to 
make  a  rate  to  defray  the  expences  of  the  act,  drew  drafts  for 
such  expences  on  their  bankers,  desiring  them  to  pay  to  A.  B. 
or  bearer,  on  account  of  the  public  drainage,  and  to  place  the 
same  to  their  account  as  commissioners,  it  was  held  tbat  they 
were  personally  liable  for  the  amount  of  such  drafts  to  th« 
bankers.     Eaton  v.  Bell,  5  B.&;  A,  34. 

Aliem.']  A  contract  made  with  an  alien  enemy  is  invalid, 
and  therefore,  where  a  bill  was  drawn  by  an  alien  enemy  upon, 
and  accepted  by  the  defendants  in  this  country,  and  indorsed  to 
the  plaintiff,  an  Englishman  resident  in  the  enemy's  country ; 
upon  an  action  brought  after  the  return  of  peace,  it  was 
held  that  it  could  not  be  enforced.  Willison  v,  Patteson, 
7  Taunt.  439.  1  B.  Moore,  333.  S,  C.  But  where  a  bill 
was  drawn  during  the  time  of  war  by  a  British  subject  then  a 
prisoner  in  France,  upon  a  British  subject  in  England,  pay- 
able to  another  British  subject  detained  in  France,  and  indorsed 
by  him  to  the  plaintiff,  a  French  subject,  who  sued  the  ac- 
ceptor in  this  country  on  the  return  of  peace,  it  was  held  (the 
Stat.  34  Geo.  3.  c.  9.  s.  2.  having  expired)  that  the  plaintiff 
was  entitled  to  recover.    Antoine  v.  morshead,  6  Taunt.  237. 

1  Marsh,  558.  S,  C.  7  Taunt.  447.  (Note  10.)  And  where  a  bOl 
was  drawn  by  a  prisoner  of  war  in  France  upon  a  person  resident 
in  England,  in  favour  of  an  alien  enemy  (which  was  void  by 
Stat.  34  Geo.  3.  c.  9.  s.  2.)  and  the  drawer  on  the  return  of  peace 
expressly  promised  to  pay  the  bills.  Lord  Ellenborough  held 
that  an  action  would  lie  against  the  defendant.  Duhammel  v. 
Pickering,  2  Stark,  91.  And  where  a  promissory  note  was 
given  by  an  English  subject  at  Paris  in  time  of  war  for  goods 
sold,  liord  Ellenborough  held  that  the  payees,  who  were  domi- 
ciled in  Switzerland,  might  recover  on  the  note.  Houriet  v. 
Morris,  3  Campb.  303. 

Bankrupti,']  An  uncertificated  bankrupt  may  take  a  bill  of 
exchange  or  promissory  note,  and  may  sue  upon  it  in  his  owm 
name  or  indorse  it,  unless  his  assignees  interfere,  for  the  pro- 
perty acquired  by  a  bankrupt  subsequent  to  his  bankruptcy  aoea 
not  vest  absolutely  in  his  assignees,  although  they  have  a  right 
to  claim  it.  Drayton  v.  Date,  2  B.  ^  C.  293.  By  an  act  of 
bankruptcy,  the  personal  property  of  the  bankrupt  is  vested  in 
his  assignees,  and  he  cannot,  toerefore,  transfer  any  bill  or 
note  at  that  time  in  his  possession.      Pinkerton   v.  Adamt, 

2  Esp.  611.  Where  one  of  several  partners  commits  an  act  of 
bankruptcy  he  cannot  bind  the  solvent  partners  by  transferring 
bills  of  exchange  belonging  to  the  partnership.  Thonuuon  v. 
Frere,   10  Eatt,  418.     Hanubottom  v.  Cator,   1  Stark.  228. 
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But  if  after  an  act  of  bankruptcy  by  one  partner,  he  accepts  a 
bill  in  the  name  of  the  firm,'  a  bond  fide  indorsee  for  value  may 
sue  the  partnership  on  such  bill.  Lacy  v«  Woolcot,  2  D,  i^ 
R.  458,  and  tee  post  in  this  chapter,  title  Fartnen,  A 
bankrupt  may  render  himself  liable  on  a  bill  or  note  given  after 
his  bankruptcy  for  a  debt  due  before.  Trueman  v.  Fenton, 
Cowp.  544.  Brix  v.  Brahamt  1  Bingh,  281.  Haywood  v. 
Chambers,  5  B,  6^  A.  753.    6  Geo.  4.  c.  16.  s.  131. 

Corporations.']    The  issuing  of  bills  and  notes  by  corpora- 
tions, and  by  partners  exceeding  the  number  of  six,  has  been 
r^^ated  by  various  statutes,  and  lastly  by  7  Geo.  4.  c.  46. 
post.    By  6  Ann.  c.  22.  s.  9.  reciting  that  by  an  act  of  par- 
liament made  in  the  8th  year  of  Wm.  3.  it  is  amongst  other 
things  enacted,  that  during  the  continuance  of  the  corporation 
of  the  governor  and  company  of  the  bank  of  England,  no  other 
bank,  or  any  other  corporation,  society,  fellowship,  company, 
or  constitution,  in  the  nature  of  a  bank,  shall  be  erected, 
established,  permitted,  suffered,  countenanced,  or  allowed  by 
act  of  parliament  within  the  kingdorh,  as  in  and  by  the  said  act 
more  at  large  may  appear ;  nevertheless  since  the  passing  of  the 
said  act  some  corporations,  by  colour  of  the  charters  to  them 
granted,  and  other  great  numbers  of  persons  by  pretence  of 
deeds  or  covenants  united  together,  have  presumed  to  borrow 
great  sums  of  monev>  and  therewith,  contrary  to  the  intent  of 
the  said  act,  to  deal  as  a  bank,  to  the  apparent  danger  of  the 
established  credit  of  the  kingdom,  it  is  therefore  enacted,  that 
during  the  continuance  of  the  governor  and  company  of  the 
bank  of  Eneland,  it  shall  not  be  lawful  for  any  body  politic  or 
corporate  whatsoever,  erected  or  to  be  erected,  other  than  the 
saia  governor  and  company  of  the  bank  of  England,  or  for  other 
persons  whatsoever,  united  or  to  be  united  in  covenants  or 
partnership,  exceeding  the  number  of  six  persons,  in  that  part 
of  Great  Britain  called  England,  to  borrow,  owe,  or  take  up, 
any  sum  or  sums  of  money  on  their  bills  or  notes  payable  at 
demand,  or  at  less  time  than  six  months  from  the  borrowing 
thereof.    By  15  Geo.  2.  c.  13.  s.  5.  to  prevent  any  doubts  that 
may  arise  concerning  the  privilege  or  power  given  by  former 
acts  of  parliament  to  the  said  governor  and  company  of  exclu- 
sive banxing,  and  also  in  regard  to  the  erecting  any  other  bank 
or  banks  by  parliament,  or  resti'aining  other  persons  from 
banking,  during  the  continuance  of  the  privileg^e  panted  to  the 
governor  and  company  of  the  bank  of  England,  it  is  enacted  and 
declared,  that  it  is  the  true  intent  and  meaning  of  this  act,  that 
no  other  bank  shall  be  erected,  established,  or  allowed  by 
parliament,  and  that  it  shall  not  be  lawful  for  any  body  politic 
or  corporate  whatsoever,  united  or  to  be  united,  in  covenants  or 
partnership,  exceeding  the  number  of  six  persons,  in  that  part 
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of  Great  Britain  called  England,  to  borrow,  owe,  or  take  up, 
any  sum  or  sums  of  money  on  their '  bills  or  notes  payable  at 
demand,  or  at  any  less  time  than  six  months  from  the  borrowing 
thereof,  during  me  continuance  of  such  said  privileges  to  the 
said  governor  and  company,  who  are  thereby  declared  to  be 
and  remain  a  corporation,  with  the  privilege  of  exclusive  bank- 
ng  as  before  recited,  subject  to  redemption  on  the  terms 
and  conditions  therein  mentioned.  A  similar  provision  is  con- 
tained in  the  21  Geo.  3.  c.  60.  s.  12.,  and  39  &  40  Geo.  3. 
c.  28.  s.  15. 

Upon  these  statutes  it  has  been  held,  that  where  seven  persons 
in  partnership  made  a  promissory  note  payable  three  months 
after  date,  but  the  number  of  the  defendants  did  not  appear  on 
the  face  of  the  note,  such  note  might  be  enforced.    A  contrary 
decision^  it  was  sjud,  would  virtually  incapacitate  any  number 
of  persons  exceeding  six  from  entering  into  a  commercial 
partnership,  since  it  was  essential  to  the  very  existence  of  such 
a  partnership  to  draw  bills  of  exchange,  and  great  incon- 
venience would  result,  since  it  would  be  incumbent  on  every 
person  before  he  took  a  bill,  to  enq\iire  whether  the  firm  by 
which  it  was  drawn  consisted  of  more  than  six  members.    But 
if  a  commercial  partnership  was  made  a  mere  color  for  raising 
money  by  the  issue  of  notes,  it  would  be  within  the  prohibition 
of  the  statute.     Wigan  v.  Fowler,  1  Stark,  459.  2  CMtty,  128. 
S,  C.    But  itrhere  the  corporation  of  the  company  and  pro- 
prietors of  the  Manchester  and  Salford  Water-works  accepted  a 
bill  payable  at  three  months  from  the  date,  the  case  was  held 
to  be  within  the  prohibition  of  the  above  statutes,  and  it  was 
distinguished  from  the  above  cited  case  of  Wigan  v.  Fowler, 
because  in  the  latter  case  it  did  not  appear,  on  the  face  of  the 
instrument,  that  the  security  was  made  by  more  than  six  per- 
sons :  whereas  in  this  case  the  bill  appears  to  be  accepted  by  a 
corporation ;  and  it  was  said  by  Holroyd  J.  that  as  the  statute 
does  not  expressly  avoid  the  security,  the  bill  of  exchange  under 
the  circumstances  stated  in  Wigan  v.  Fowler  would  not  be  void 
in  the  hands  of  an  innocent  indorsee.     Broughton  v.  the  Man- 
chester WateT'Works  Co,  3  B,  &^  A,  h    But  where  a  note  for 
1000/.  at  a  shorter  date  than  six  months  appeared  to  be  signed 
by  eight  persons,  Best  C.  J.  said  that  he  agreed  with  the 
opinion  given  by  Lord  Ellenborough  in  Wigan  v.  Fowler,  and 
thought  that,  taxing  all  the  bank  acts  together,  the  object  of 
the  legislature  was  to  give  protection  agaiiist  rival  banks  only ; 
that  it  did  not  appear  that  this  note  had  any  relation  to  persons 
in  partnership  for  the  purpose  of  banking,  and  that  the  case  of 
Broughton  v.  the  Manchester  Water-works,  went  on  the  fact  of 
the  defendants'  being  a  corporation.    Perring  v,  Dunston,  By. 
if  Moody,  426.  and  see  the  note  there. 

The  issuing  of  bills  and  notes  by  corporations  or  partnership*. 
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consisting  of  more  than  six  members,  is  now  regulated  by  stat. 
7  Geo.  4.  C.46. 

By  see.  1.  it  shall  and  may  be  lawful  for  any  bodies  politic 
or  corporate,  erected  for  the  purposes  of  banking,  or  for  any 
number  of  persons  united  in  covenants  or  copartnership,  al- 
though such  persons  so  united  or  carrying  on  business  together 
shall  consist  of  more  than  six  in  number,  to  cany  on  the  trade 
or  business  of  bankers  in  England,  in  like  manner  as  copart- 
nerships of  bankers  consisting  of  not  more  than  six  persons  in 
number  may  lawfully  do,  and  for  such  bodies  politic  or  cor- 
porate, or  such  persons  so  united  as  aforesaid,  to  make  and 
issue  their  bills  or  notes  at  any  place  or  places  in  England,  ex- 
ceeding the  distance  of  65  miles  from  London,  payable  on  de- 
mand or  otherwise,  at  some  place  or  places  speafied  upon  such 
bills  or  notes  exceeding  the  distance  of  65  nules  from  London, 
and  not  elsewhere,  and  to  borrow,  owe,  or  take  up  any  sum 
or  sums  of  money  on  their  bills  and  notes  so  made  and  issued 
at  any  such  place  or  places  as  aforesaid  ;  provided  always  that 
such  corporations  or  persons  carrying  on  such  trade  or  business 
of  bankers  in  copartnership,  shall  not  have  any  house  of  bu- 
siness or  establishment  as  bankers  in  London,  or  at  any  place  or 
places,  not  exceeding  the  distance  of  6fi»  miles  from  London, 
and. that  every  member  of  any  such  corporation  or  copartner- 
ship shall  be  liable  to  and  responsible  for  the  due  payment  of  all 
bills  and  notes  which  shall  be  issued,  and  for  all  sums  of 
money  which  shall  be  borrowed,  owed,  or  taken  up  by  the  corpo- 
ration or  copartnership  of  which  such  person  shall  be  a  member, 
such  person  being  a  member  at  the  period  of  the  date  of  the  bilb 
or  notes,  or  becoming  or  being  a  member  before,  or  at  the  time  of 
the  bills  or  notes  being  payable,  or  being  such  member  at  the 
time  of  the  borrowing,  owing,  or  taking  up  of  any  sum  or  sums 
of  money  upon  any  bills  or  notes  by  the  corporation  or  copart- 
nership, or  while  any  sum  of  money  on  any  bUIs  or  notes  is 
owing  or  unpaid,  or  at  the  time  the  same  became  due  from 
the  corporation  or  copartnership*  an]r  agreement,  covenant  or 
contract  to  the  contrary  notwithstanding. 

By  sec.  2.  nothing  in  this  act  contained  shall  extend  or  be 
construed  to  extend  to  enable  or  authorise  any  such  corporation 
or  copartnership  exceeding  the  number  of  six  persons,  so 
carrying  on  the  trade  or  business  of  bankers  as  aforesaid,  either 
by  any  member  of,  or  person  belonging  to,  any  such  corporation  or 
copartnership,  or  by  any  a^ent  or  agents,  or  any  other  per- 
son or  persons,  on  behalf  of  any  such  corporation  or  copart- 
nership, to  issue  or  re-issue  in  London,  or  at  any  place  or  places 
not  ejEoeeding  the  distance  of  65  miles  from  London,  any  bill  or 
note  of  such  corporation  or  copartnership  which  shall  be  pay- 
able to  bearer  on  demand,  or  any  bank  post  bill,  nor  to  draw 
opon  any  partner  or  agent,  or  other  person  or  persons  who  may 
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be  resident  in  London,  or  anyplace  or  places  not  exceeding 
the  distance  of  65  miles  from  London,  any  bill  of  exchange 
which  shall  be  payable  on  demand,  or  which  shall  be  for  a  less 
amount  than  501.  Provided  also,  that  it  shall  be  lawful  not- 
withstanding any  thing  herein  or  in  the  recited  act  (39  & 
40  Geo.  3.C.  28.),  contained,  for  any  such  corporation  or  co- 
partnership to  draw  any  bill  of  exchange  for  any  sum  of 
money  amounting  to  the  sum  of  501.  or  upwards  payable 
either  in  London  or  elsewhere,  at  any  period  after  date  or 
after  sight. 

By  sec.  3.  provided  also,  that  nothing  in  this  act  shall  extend 
to  enable  or  authorise  any  such  corporation  or  copartnership, 
exceeding  the  number  of  six  persons  so  carrying  on  the  trade 
or  business  of  bankers  in  England,  as  aforesaid,  or  any  mem- 
ber, agent  or  agents,  of  any  such  corporation  or  copartnership, 
to  borrow,  owe,  or  take  up  in  London,  or  at  any  place  or 
places  not  exceeding  the  distance  of  65  miles  from  London, 
any  sum  or  sums  of  money,  on  any  bill  or  promissory  note  of 
any  such  corporation  or  coparmership,  payable  on  demand  or 
at  any  less  time  than  six  months  from  the  borrowing  thereof,  nor 
to  make  or  issue  any  bill  or  bills  of  exchange  or  promissory  note 
or  notes  of  such  corporation  or  copartnership,  contrary  to  the  pro- 
visions of  the  said  recited  act  of  39  &  40  Geo.  3 .  save  as  provi- 
ded by  this  act  in  that  behalf.  Provided  also,  that  nothing 
herein  contained  shall  extend  or  be  construed  to  extend,  to  pre- 
vent any  such  corporation  or  copartnership  by  any  agent  or 
person  authorised  by  them,  from  discounting  in  London  or 
elsewhere,  any  bill  or  bills  of  exchange  not  £rawn  by  or  upon 
such  corporation  or  copartnership,  or  by  or  upon  any  person  on 
their  behalf. 

By  sec.  4.  before  any  such  corporation  or  copartnership  ex- 
ceedmg  the  number  of  six  persons  in  England,  shall  oegin 
to  issue  any  bills  or  notes,  or  borrow,  owe  or  take  up  any 
money  on  their  bills,  or  notes,  an  account  or  return  shall 
be  made  out,  according  to  the  form  contained  in  the  schedule 
(A),  wherein  shall  be  set  forth  the  true  names,  title,  or  firm, 
of  such  intended  or  existing  corporation  or  copartnership,  and 
also,  the  names  and  places  of  abode,  of  all  the  members  of 
such  corporation,  or  of  all  the  partnera  concerned  or  engaged 
in  such  copartnership,  as  the  same  respectively  shall  appear 
on  the  books  of  such  corporation  or  copartnerahip,  and  the 
name  or  firm  of  every  bank  or  banks  established,  or  to  be  es- 
tablished by  such  corporation  or  copartnership,  and  also  the 
names  and  places  of  abode  of  two  or  more  persons  being  mem- 
bers of  sucn  corporation  or  copartnership,  and  being  resident 
in  England,  who  shall  have  been  appointed  public  officers 
of  such  coiporation  or  copartnership,  ti^ether  with  the  title  of 
office  or  other  description  of  every  such  public  officer  respec- 
tively, in  the  name  of  any  one  of  whom  such  corporation  snail 
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sue  and  be  sued  as  thereinafter  provided,  and  also  the  name 
of  every  town  and  place  where  any  of  the  bills  or  notes  of 
such  corporation  or  copartnership  shall  be  issued,  by  any 
such  corporation  or  by  their  agent  or  agents,  and  every  such 
anumnt  (sic)  or  return  shall  be  delivered  to  the  commissioners 
of  stamps,  &LC,  to  be  filed  and  kept,  &c. 

By  sec.  5.  such  account  or  return  is  to  be  verified  by 
the  oath  of  the  secretary,  or  other  public  officer  every  year. 

By  sec.  6.  a  copy  of  every  such  account  or  return  so  filed  or 
kept  and  registered  at  the  stamp  office,  and  which  copy  shall 
be  certified  to  be  a  true  copy  under  the  hand  or  hands  of 
one  or  more  of  the  commissioners  of  stamps  for  the  time  being, 
upon  proof  made  that  such  certificate  has  been  signed  with  the 
handwriting  of  the  person  or  persons  making  the  same,  and 
whom  it  shall  not  be  necessary  to  prove,  a  commissioner  or 
commissioners,  shall,  in  all  proceedings,  civil  or  criminal,  and 
in  all  cases  whatsoever,  be  received  in  evidence,  as  proof  of 
the  appointment  and  authority  of  the  public  officers  named  in 
such  account  or  return,  and  also,  of  the  fact  that  all  persons 
named  therein  as  members  of  such  corporation  or  copartner- 
ship were  members  thereof  at  the  date  of  such  account  or  return. 

By  sec.  9.  all  actions  and  suits,  and  also,  all  petitions  to 
found  any  commission  of  bankruptcy  against  any  person  or 
persons,  who  may  be  at  any  time  indebted  to  any  such  co- 
partnership carrying  on  business  under  the  provisions  of  this 
act,  and  all  proceedings  at  law  or  in  eauity  under  any  commission 
of  bankruptcy,  and  sul  other  proceedings  at  law  or  in  equity  to 
be  commenced  or  instituted  for  or  on  behalf  of  any  such  copart- 
nership against  any  person  or  persons,  bodies  politic  or  corporate, 
or  others,  whether  members  of  such  copartnership  or  otherwise, 
for  recovering  any  debts  or  enforcing  any  claims  or  demands 
due  to  such  copartnership,  or  for  any  other  matter  relating  to 
the  concerns  of  such  copartnership,  shall  and  lawfully  may 
after  the  passing  of  this  act,  be  commenced  or  instituteid  and 
prosecutea  in  the  name  of  any  one  of  the  public  officers  no- 
minated as  aforesaid,  for  the  time  being,  of  such  copartner- 
ship, as  the  nominal  plaintiff  or  petitioner  for  or  on  behalf 
of  such  copartnership ;  and  that  all  actions  or  suits  and  pro- 
ceedings at  law  or  in  equity  to  be  commenced  or  instituted  by 
any  person  or  persons,  bodies  politic  or  corporate,  or  others, 
whether  members  of  such  copartnership  or  otherwise,  against 
such  copartnership,  shall  and  lawfully  may  be  commenced, 
instituted  and  prosecuted  against  any  one  or  more  of  the  pub- 
lic officers  nominated  as  aforesaid,  ror  the  time  being,  of  such 
copartnership.  A  similar  proviso  follows  with  regard  to  lay- 
ing the  property  in  indictments,  and  with  regard  to  indictments 
for  forgery. 

By  sec.  11.  decrees  of  courts  of  equity  against  the  public 
officer  are  to  have  effect  against  the  copartnership. 
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By  sec.  12.  judgments  against  the  public  officer  are  to  ope^ 
rate  against  the  partnership'. 

By  sec.  13.  execution  upon  judgment  against  the  public 
officer  may  issue  against  any  member. 

By  sec.  16.  the  copartnership  may  issue  unstamped  notes, 
giving  bond. 

By  sec.  19.  if  any  such  corporation  or  copartnership  ex- 
ceeding  the  number  of  six  jpersons  so  carrying  on  the  trade 
or  business  of  bankers  as  aforesaid,  shall  either  by  any  mem- 
ber of  or  persons  belonging  to  any  such  corporation  or  co- 
partnership, or  by  any  agent  or  agents,  or  any  other  person 
or  persons  on  behalf  of  such  corporation  or  copartnership, 
issue  or  re-issue  in  London,  or  at  any  place  or  places  not 
exceeding  the  distance  of  65  miles  from  London,  any  bill 
or  note  of  such  corporation  or  copartnership  which  shall  be 
payable  on  demand  [not  as  in  sec.  2.  "to  bearer  on  demand,"'] 
or  shall  draw  upon  any  partner  or  agent  or  other  person  or 
persons  who  may  be  resident  in  London,  or  at  any  place  or 
places  not  exceeding  the  distance  of  65  miles  from  London, 
any  bill  of  exchange  which  shall  be  payable  on  demand,  or 
which  shall  be  for  a  less  amount  than  50/.  and  if  any  such  cor- 
poration or  copartnership  exceeding  the  number  of  six  persons 
so  carrying  on  the  trade  or  business  of  bankers  in  England, 
as  aforesaid,  or  any  member,  agent  or  agents  of  any  suchcor- 

K ration  or  copartnership,  shall  borrow,  owe  or  take  up  in 
mdon,  or  at  any  place  or  places  not  exceeding  the  distance 
of  65  miles  from  London,  any  sum  or  sums  of  money  on 
any  bill  or  promissory  note,  of  any  such  corporation  or  co- 
partnership payable  on  demand,  or  at  any  less  time  than  six 
months  from  the  borrowing  thereof,  or  shall  make  or  issue 
any  bill  or  bills  of  exchange  or  promissory  note  or  notes  of 
such  corporation  or  copartnership,  contrary  to  the  provisions 
of  the  said  recited  act  of  39  &  40  Geo.  3.  save  as  provided 
by  this  act,  such  corporation  or  copartnership  so  offending,  or 
on  whose  account  or  behalf  any  such  offence  as  aforesaid 
shall  be  committed,  shall  for  every  such  oflence  forfeit  the 
sum  of  50/. 

It  has  been  much  doubted  whether  a  corporation  established 
without  any  power  expressly  given  to  them  to  make  promissoiy 
notes,  or  to  become  parties  to  bills  of  exchange,  would  have 
any  power  to  bind  themselves  by  such  instruments.  **  I  should 
much  doubt,"  says  Mr.  Justice  Bayley,  **  whether  such  a  cor- 
poration would  have  any  power  so  to  bind  themselves,  for  pur- 
|)oses  foreign  to  those  for  which  th^  were  originally  estab- 
lished.'' Broughttm  v.  Manchester  W,  W,  Co.  3  B,  S^  A.  8. 
So  the  court  of  Common  Pleas  were  of  opinion  that  assumpsit 
would  not  He  against  a  corporation,  unless  the  act  which  au- 
thorised the  making  of  promissory  notes  by  a  corporation  im- 
pliedly impowered  the  corporation  to  make  a  promise.    Slark 
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V,  Hi^hgate  Archway  Co,  5  Taunt,  794.  However*  as  cor- 
porations are  mentioned  in  the  statute  of  Ann,  as  persons  who 
may  make  or  indorse  notes,  and  to  whom  notes  may  be  payable ; 
and  as  it  gives  the  like  remedy  to  and  for  corporations  and 
others,  as  upon  inland  bills  of  exchange ;  it  implies,  that  by 
the  custom  of  merchants,  they  might  in  some  cases  at  least 
draw,  indorse,  accept,  or  sue  upon  bills  of  exchange ;  but  if 
the  being  parties  to  bills  or  notes  were  inconsistent  with  the 
purpose  for  which  they  were  incorporated,  that  inconsistency 
mignt  be  a  bar  to  any  remedy  by,  or  through,  or  against  them 
OB  a  bill  or  note.  BayUyt  52.  Wherever  an  act  of  parlia- 
ment authorises  a  corporation  to  draw  and  accept  bills,  it  must 
be  taken  to  give  the  holder  of  those  bills  the  same  remedy 
against  the  body  corporate,  as  the  law  ^ves  in  other  cases 
against  any  parties  to  a  bill.  Murray  v.  East  India  Co,  5  £« 
4r  A.  210.  and  see   Edie  v.  East  India  Co,   2  Burr.  1216. 

1  Sir  W.  Bl.  295.  S.  C.  See  further  as  to  the  capacity  of 
corporations,  to  bind  themselves  by  contracts  not  under  seal. 
Bm  V,  Bigg,  3  P.  Wms,  423.  R,  v,  tnhab.  of  Chipping  Norton, 
5  East,  239.  East  London  W,  W,  Co,  v,  Bailey,  ABingh, 
283.  Yarborough  v.  Bank  of  England,  16  East,  11. 

Executors  and  administrators^]  The  interest  in  a  note  or 
bill,  on  the  death  of  the  holder,  vests  in  his  executor  or  ad- 
ministrator, who  may  indorse  it ;    Rawlinson  v.  Stone,  3  Wils,  1 . 

2  Str,  1260.  S,  C.  and  if  a  bill  be  indorsed  to  A.  &;  B.  as 
executors,  they  may  declare  as  such  in  an  action  against  the 
acceptor.  Kisig  v.  Thorn,  1  T.  R.  487.  {Note  11.)  Where  a 
bill  is  indors^  to  certain  persons  as  executors,  and  they 
again  indorse  it,  they  become  personally  liable.  Per  Butler 
J.  King  V,  Thorn,  1  T.  R,  489.  So  where  the  defendants  as 
executors,  gave  a  promissoiy  note,  whereby  they  as  executors 
jointly  and  severally  promised  to  pay  200L  on  demand,  with 
interest,  it  was  held  that  they  haa  rendered  themselves  per- 
sonally liable.  Childs  v,  Monins,  2  B.  ^  B.  460.  5  B. 
Moore,  282.  S.  C.  So  where  the  executors  of  a  deceased 
partner  continued  his  share  in  the  trade  for  the  benefit  of  his 
child,  it  was  held  that  they  were  liable  upon  a  bill  drawn  for 
the  use  of  the  firm  and  indorsed  by  one  of  the  surviving  part- 
ners in  the  name  of  the  firm.  Wightman  v,  Townroe,  1  M, 
4  S.  412. 

Where  a  bill  of  exchange  was  indorsed  generally,  but  de- 
livered to  S.  C.  as  administratrix  of  J.  C.  for  a  debt  due  to 
the  intestate,  and  S.  C.  died  intestate  after  the  bill  became 
due,  and  before  it  was  paid,  it  was  held  that  the  administra- 
tors de  bonis  non  of  J.  d.  might  sue  upon  the  bill,  and  that 
their  title  was  sufficiently  proved  by  producing  the  letters  de 
bonis  non,  without  producing  those  granted  to  S.  C.  Cather- 
wood  V,  Chabaud,  1  B,Sf  C,  150. 
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Where  an  agent  having  property  of  his  principal  in  his 
hands,  and  being  ignorant  of  the  death  of  his  principal,  for 
the  purpose  of  transmitting  the  property,  obtained  a  bill  of 
exchange  for  the  value,  and  indorsed  it  specially  to  his  princi- 
pal ;  it  was  held  that  as  the  property,  for  which  the  bill  was 
remitted,  belonged  to  the  principal's  estate,  it  was  competent 
to  his  administrator  to  elect  to  take  the  bill  as  a  mode  of  pay- 
ment, that  the  property  vested  in  him,  and  that  he  acquired  a 
right  to  sue  upon  the  bill.  Murray  v.  East  India  Co.  5  B. 
S(  A.  204. 

InfantsJ]  It  is  a  general  rule  that  the  contracts  of  infants, 
unless  for  necessaries,  are  voidable,  and  cannot  be  enforced 
against  them.  On  this  ground  an  infant  cannot  bind  himself 
as  drawer  of  a  bill  of  exchange,  and  if  sued  as  such  he  may 
plead  his  infancy  in  bar  ;  Williams  v  Harrison,  Carth,  160 ; 
or  give  it  in  evidence  under  the  general  issue.  The  bill  is 
voidable  only  as  against  the  infant,  and  therefore,  where  a  bill 
was  accepted  by  two  persons,  one  of  whom  was  an  infant,  and 
the  otlier  was  sued  alone,  and  pleaded  that  he  did  not  under- 
take unless  jointly  with  the  infant,  upon  replication  that  he 
did,  and  proof  that  the  infant  had  not  disafiirmed  the  accept- 
ance, it  was  held  that  the  issue  ought  to  be  found  for  the 
defendant.     Gihbs  v.  Merrill,  3  Taunt,  307. 

It  seems  that  infancy  is  a  personal  privilege,  and  is  only 
a  good  defence  in  an  action  on  a  bill  of  exchange  where  the 
infant  himself  is  sued.  Thus  where  a  bill  of  exchange  was 
drawn  by  two  infants,  payable  to  their  own  order,  and  indorsed 
by  them  to  S.  and  by  S.  to  the  plaintiff,  and  accepted  by  the 
defendant ;  Lord  EUenborough  held,  that  if  the  action  had 
been  against  the  drawers  themselves,  there  might  have  been  a 
good  defence  ;  but  though  the  plaintiff  derived  title  under  them, 
the  bill  was  not  to  be  considered  as  void  in  his  hands, 
and  there  was  a  verdict  for  the  plaintiff.  Taylor  v.  Croker, 
4  Esj),  187.  Drayton  v.  Dale,  2  JB.  ^  C.  299.  So  it  has 
been  held,  that  the  drawer  of  a  bill  cannot  set  up  the  infancy 
of  the  payee  and  indorser  as  a  defence  to  the  action.  Grey  v. 
Cowper,  E.  22  G.  3.  1  Selw.  N.  P.  287.  4th  Ed,  So  where 
a  bill  had  been  indorsed  by  an  infant,  of  which  the  acceptor 
was  cognizant,  it  was  held  in  an  action  against  the  acceptor, 
that  he  could  not  set  up  the  infancy  of  the  indorser  as  a  de- 
fence. Jones  V,  Darch,  4  Price,  300.  see  Jeune  v.  Ward, 
2  Stark.  330. 

A  person  of  full  age,  who  accepts  a  bill  drawn  while  he  was 
an  infant,  is  liable  on  the  bill ;  Stevens  v,  Jackson,  4  Campb. 
164;  and  an  infant  may  make  himself  liable  by  a  promise  after 
full  age,  to  pay  a  bill  to  which  his  infancy  might  otherwise 
have  been  a  discharge.  Per  Ld,  Elleid>orough,  Taylor  v. 
Croker,  4  Esp.  188. 
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As  an  infant  may  sue  on  a  contract  made  for  his  benefit, 
WartDtck  V.  Bruce,  2  M,8f  S.  205,  he  may  be  a  payee  or  in- 
dorsee.    Bay  ley,  40.  Holliday  v.  Atkinson,  5  B.  ^  C.  501. 

Whether  an  infant  can  bind  himself  by  a  bill  or  note  for 
necessaries  has  not  been  decided.  In  WiUiams  v,  Harrison, 
Carth.  160,  the  court  held,  that  as  the  bill  of  exchange  was 
drawn  in  the  course  of  trade  and  not  for  any  necessaries,  in- 
fancy was  a  good  defence.  In  Trueman  v.  Hurst,  1  T.  R,  40, 
which  was  an  action  on  a  note  given  for  board  and  lodging, 
and  for  teachin?  and  instructing  the  defendant,  and  upon  an 
account  stated,  ue  defendant  pleaded  infancy,  and  the  plaintiff 
replied  necessaries ;  on  demurrer  to  the  replication,  it  was  in- 
sisted that  an  infant  could  not  bind  himself  by  a  note,  even 
for  necessaries,  and  that  no  action  would  lie  against  him  even 
on  an  account  stated.  The  court  desired  the  plaintiff's  coun- 
sel to  confine  himself  to  the  last  case,  from  whence  it  has  been 
inferred  that  they  thought  the  first  was  with  him,  but  they 
decided  against  mm  on  the  last.  Bayley,  454.'  In  an  action 
against  the  acceptor  of  a  bill,  he  pleaded  infancy,  to  which  the 
plaintiff  replied  necessaries,  and  the  defendant  took  issue.  Per 
Sir  J.  Mansfield,  C,  J.  **  This  action  certainly  cannot  be  main- 
tained. The  defendant  is  allowed  to  be  an  infant,  and  did  any 
one  ever  hear  of  an  infant  being  liable  as  acceptor  of  a  bill 
of  exchange  1  The  replication  is  nonsense  and  ought  to  have 
been  demurred  to."  Williamson  v.  Watts,  1  Campb.  552.  It 
has  been  said  that  there  seems  to  be  no  reason  why  a  bill  or 
note  really  given,  and  expressed  to  be  given  for  necessaries  by 
an  infant,  may  not  be  considered  as  equally  binding  with  a 
single  bond.  Kyd  on  Bills,  18.  2d  Ed,  But  since  it  has  been 
decided  that  an  action  cannot  be  maintained  against  an  infant 
on  an  account  stated  for  necessaries.  Trueman  v.  Hurst,  IT,R, 
40,  Ingledew  v.  Douglas,  2  Stark,  36,  it  seems  to  follow,  that 
a  bUl  or  note  cannot  be  enforced  against  an  infant  for  necessa- 
ries, even  by  an  immediate  party.    (^Note  12.  )j 

Lunatics,'\  A  person  of  unsound  mind,  and  incapable  of 
making  a  contract,  cannot  be  a  party  to  a  bill  of  exchange  or 
promissory  note.  Thus  in  an  action  by  the  indorsee  against 
the  maker  of  a  note,  where  the  defence  was,  that  the  defendant 
was  of  an  imbecile  mind,  and  incapable  of  transacting  the  or- 
dinary affairs  of  life,  Lord  Tenterden  told  the  jury,  that  the 
question  was  whether  the  defendant,  at  the  time  he  put  his  name 
to  the  note,  was  or  was  not  conscious  of  what  he  was  doing  ;  if 
he  was,  that  there  must  be  a  verdict  for  the  plaintiff;  but  if  he 
was  not  conscious  of  what  he  was  doing,  and  was  imposed  on  by 
reason  of  his  imbecili^  of  mind,  that  the  juiy  ought  to  find  for 
the  defendant.  The  jury  accordingly  found  a  verdict  for  the 
defendant.  Sentance  v,  Poole,  3  C.  ^  P.  1.  (^Noie  13.) 

D  5 
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Married  women,^  In  general,  all  contracts  entered  into  hy 
married  women  are  void,  and  therefore,  a  married  woman 
cannot  draw,  accept,  or  indorse  a  bill,  so  as  to  give  any  remedy 
against  herself,  or  to  transfer  any  interest  to  another  par^« 
Thus,  where  the  defendant  made  a  note  payable  to  a  married 
woman,  knowing  her  to  be  such,  with  intent  that  she  shonld 
indorse  it  to  the  plaintiff,  and  she  indoi-sed  it  accordingly  in 
her  own  name,  it  was  held  that  the  plaintiff  could  not  recover. 
Barlow  v.  Bishop,  1  East,  432.  But  in  some  cases,  an  autho- 
rity from  the  husband  to  indorse  may  be  presumed ;  thus, 
where  a  note  was  made  payable  to  a  married  woman  by  another 
name,  and  indorsed  by  ner  in  that  name,  after  which  the 
maker  promised  the  holder  to  pay  it ;  Lord  EUenborough  held 
that  after  this  promise  it  mi^ht  reasonably  be  presumed  as 
against  the  maker,  that  the  indorser  had  authonty  from  her 
husband  to  indorse  the  note  in  the  name  by  which  she  herself 
passed  in  the  world.  Cotes  v.  Dames,  1  Campb,  488.  And 
in  those  cases  in  which  a  feme  covert  has,  for  the  purposes  of  a 
suit,  been  considered  as  a  feme  sole,  as  where  the  husband  has 
abjured  the  realm.  Lean  v.  Schutx,  2  W,  BL  1199.  S£.  ^ 
C.  297.  or  been  transported  for  a  limited  period,  Carrol  v. 
BlencoWf  4  £sp.  27,  she  may,  it  seems,  bind  herself  by  be- 
coming party  to  a  bill  of  exchange.  But  the  living  apart  from 
her  husband,  and  having  a  separate  maintenance  by  deed,  is 
not  sufficient.    Marshall  v,  Rutton,  8  T.  R.  545. 

Where  a  bill  or  note  is  indorsed  to  a  feme  sole,  and  she 
afterwards  marries,  the  property  in  the  bill  or  note  vests  in  her 
husband.  Connor  v.  Martin,  cited  3  Wils.  5.  And  where  a 
bill  is  made  payable  to  a  feme  sole,  and  she  marries  before  it 
becomes  due,  the  husband  may  sue  upon  it  in  his  own  name 
without  joining  his  wife,  though  the  latter  has  not  indorsed 
the  bill,  for  by  the  act  of  marriage  he  is  virtually  an  indorsee. 
M*Neilage  v,  Holloway,  1  B,8^  A,  218.  So  where  a  bill  or 
note  is  indorsed  to  a  feme  covert,  it  vests  in  the  husband. 
Barlow  v.  Bishop,  1  East,  432.  And  where  a  promissory  note  is 
made  to  a  feme  covert,  the  husband  may  either  sue  upon  it  in 
his  own  name,  and  treat  it  as  if  it  were  made  to  himself, 
Arnold  v,  Revoult,  1  B.  ^  B.  443.  4  B.  Moore,  70.  5.  C.  or 
may  bring  an  action  upon  it  in  the  joint  names  of  himself  and 
his  wife,  who  maybe  considered  as  the  meritorious  cause  of  the 
action.     Philliskirk  v.  Pluckwell,  2  M.  ^  5.  396. 

In  the  following  case  a  remedy  was  afforded  in  equity  on  a 
promissoiy  note  made  by  a  married  woman.  The  wife  having 
a  separate  property  settled  upon  her,  requested  the  plaintiff  to 
lend  her  250/.,  which  she  promised  should  be  repaid  to  him 
with  interest  out  of  her  separate  property ;  the  plaintiff  accord- 
ingly advanced  the  sum,  and  she  gave  her  promissory  note  for 
250/ .  and  interest.  A  bill  being  filed  against  the  husband,  wife. 


Of  iU  Ptaiiea  to  BUl$  and  Notes.  59 

And  tnistees  of  the  separate  property,  it  was  decreed  that  the 
trustees  should  pajr  to  the  plaintiff  what  should  be  found  due 
in  respect  of  the  principal,  interest,  and  costs,  out  of  the  rents 
and  profits  of  the  separate  property.  Bullpin  v,  Clarke, 
nVes.366. 

If  a  husband  indorse  a  promissory  note  made  by  his  wife,  an 
action  may  be  maintained  on  it  against  him  by  the  indorsee. 
Holy  V.  Lane,  2  Atk,  182. 

Partners.^  In  drawing  and  accepting  bills,  it  was  never 
doubted  but  that  one  partner  might  bind  the  rest.  Per  Lord 
Kenvon,  Harriun  v.  Jackson,  7  i .  JR.  210.  And  see  Pinkney 
V.  Hall,  I  Lord  Raym.  175.  1  Salk.  126.  S.  C.  Smith  v, 
Jervet,  2  Lord  Raym.  1484.  So  one  of  several  partners  may 
bind  his  copartners  by  indorsing  a  bill  in  their  joint  names. 
Swan  V.  Steele,  7  East, 210.  Ridley  v.  Taylor,  13  East,  175.  post. 

Partners — mode  of  becoming  parties  to  bills,  ^c]  Where  a 
partner  made  a  promissory  note  in  this  form,  **  Sixty  days  after 
sight  I  pay  Lord  G.  or  order  200/.  value  received,  for  J.  M., 

T.  W.  and  T.  S. J.  M.;"  Lord  EUenborough  held  that 

it  was  sufficient  to  bind  the  whole  firm.  Lord  Galway  v.  Mat' 
thew,  1  Campb.  403.  10  East,  264.  S.  C.  And  see  Smith  v. 
Jerves,  2  Lord  Raym.  1484.  But  in  the  case  of  a  similar  note, 
where  the  party  actually  making  it  had  been  sued  alone,  the 
court  held  tnat  the  action  was  rightly  brought.  Hall  v.  Smith, 
IB.SiC,  407.  2  P.^  R.  584.  S.  C.  see  ante,  p.  18.  Where 
a  bill  was  drawn  upon  '*  Messrs  R.  &  Co."  and  T.  R.  Jun. 
one  of  the  firm,  wrote  across  it  "  Accepted,  T.  R.  sen."  Lord 
EUenborough  held  it  a  sufficient  acceptance  to  charge  the  firm. 
It  would  have  been  enough  if  ''  accepted"  had  been  written 
on  the  bill,  and  the  effect  could  not  be  altered  by  adding 
"  T.  R.  sen."  Mason  v.  Rumsey,  1  Campb.  384.  But  where 
the  name  of  one  partner  only  appears  on  the  bill  or  note,  his 
copartners  will  not  be  bound,  tnough  it  was  in  fact  made  or 
accepted  for  partnership  purposes.  Thus,  where  the  plaintiff 
declared  on  a  promissory  note  made  by  T.  W.  in  his 
own  name,  as  on  a  note  made  by  T.  W.  and  R.  and 
offered  to  prove  in  evidence  that  T.  W.  and  R.  were  jointly 
indebted,  and  gave  the  note  for  that  debt,  he  was  nonsuited  on 
the  ground  that  this  was  a  separate  security  for  a  joint  debt. 
Siffkin  V.  Walker,  2  Campb.  307.  So  where  one  of  two 
partners  drew  bills  of  exchange  in  his  own  name,  which  he 
procured  to  be  discounted,  and  carried  the  proceeds  to  the 
partnership  account,  it  was  held  that  the  party  discounting  the 
oiUs  could  neither  sue  the  partnership  upon  them,  nor  for 
money  lent  to  the  partnership,  although  he  conceived  all  the 
bills  to  be  drawn  on  the  partnership  account.  Emly  v.  Lye, 
15  East,  7.    And  see  Kilgour  v.  Finlyson,  1   H,  Bl.  156. 
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But  where  the  partner,  who  drew  the  bills  in  his  own  name,  had 
authority  from  his  oUier  partners  to  raise  money  for  the  use  of 
the  firm,  and  money  was  accordingly  raised  in  pursuance  of 
such  authority,  Lord  Ellenborough  was  of  opinion  that  this  case 
was  distinguished  from  Emly  v.  Lye,  that  it  was  a  loan 
rather  than  a  discount,  and  that  though  the  partners  were  not 
jointly  liable  upon  the  unaccepted  biUs,  they,  were  jointly  in- 
debted for  the  same  amount,  as  for  money  lent  or  money  had 
and  received.  Denton  v,  Rodie,  3  Campb.  493.  Ex  parte 
Bolitho,  1  Buck,  100. 

Partners — power  to  bind  co'partners  by  drawing,  ^c.  for 
separate  use,"]  Many  cases  have  arisen  on  the  powers  of  partners 
to  bind  their  co- partners,  by  drawing,  accepting,  or  indorsing 
bilk  in  the  partnership  name,  for  the  use  of  the  individual 
partner.  The  following  are  the  observations  of  Lord  Eldon  on 
this  subject ;  '*  1  agree  it  is  settled  that  if  a  man  gives  a  part- 
nership engagement  in  the  partnership  name  with  regard  to  a 
transaction,  not  in  its  nature  a  partnersnip  transaction,  he  who 
seeks  the  benefit  of  that  engagement  must  be  able  to  say,  that 
though  in  its  nature  not  a  partnership  transaction,  yet  there 
was  some  authority  beyond  the  mere  circumstance  of  partner- 
ship to  enter  into  that  contract  so  as  to  bind  the  partnership, 
and  then  it  depends  upon  the  degree  of  evidence."  Per  Lord 
Eldon,  Ex  parte  Peele,  6  Ves.  604.  "  I  agree,  if  it  is  manifest 
to  the  persons  advancing  money,  that  it  is  upon  the  separate 
account,  and  so  that  it  is  against  good  faitn  that  he  should 
pledge  ^e  partnership,  then  they  should  show  that  he  had 
authority  to  bind  the  partnership.  But  if  it  is  in  the  ordinary 
course  of  commercial  transactions,  as  upon  discount,  it  would 
be  monstrous  to  hold,  that  a  man  borrowing  money  upon  a 
bill  of  exchange,  pledging  the  partnership  wiUiout  any  know- 
ledge in  the  bankers  that  it  is  a  separate  transaction,  merely 
because  that  money  is  all  carried  into  the  books  of  the  indivi- 
dual, therefore  the  partnership  should  not  be  bound ;  no  case 
has  gone  that  length."  Per  Lord  Eldon,  Ex  parte  Bonbonus, 
8  Ves,  542.  ••  There  is  no  doubt  now,  that  if  under  the  cir- 
cumstances the  party  taking  the  paper  can  be  considered  as 
being  advertised  in  the  nature  of  the  transaction,  that  it  was 
not  intended  to  be  a  partnership  proceeding,  as  if  it  was  for  an 
antecedent  debt,  prima  facie  it  will  not  bind  them,  but  it  will 
if  you  can  show  previous  authority  or  subsequent  approbation, 
a  strong  case  of  subsequent  approbation,  raising  an  inference  of 
previous  positive  authority.  In  many  cases  of  partnership  and 
different  private  concerns,  it  is  frequentiy  necessary  for  the 
salvation  of  the  partnership,  that  the  private  demand  of  one 
partner  should  be  satisfied  at  the  moment,  for  the  ruin  of  one 
partner  would  spread  to  the  others,  who  would  rather  let  him 
liberate  himself  by  dealing  with  the  firm."    Ibid. 
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Partners.  — In  what  cases  a  partner  cannot  bind  his  eo-partners 
by  pledging  the  credit  of  the  firm  for  his  separate  debt,'     It  is 
laid  down  in  an  old  case,  that  by  the  custom  of  England,  wheie 
there  are  two  joint  traders,  and  one  accepts  a  bill  drawn  on 
both,  for  him  and  his  partner,  it  binds  both,  if  it  concerns  the 
trade ;  otherwi^,  if  it  concerns  the  acceptor  only  in  a  distinct 
interest  and  respect ;  Pinkney  v.  Hall,  1  Salk,  126  ;  for  the  law 
does  not  imply  an  authority  in  individual  partners  over  the  joint 
fund,  except  in  matters  which  affect  the  partnership  concerns. 
Ex  parte  Agace,  2  Cox's  Ca.  312.     Thus,  it  is  said  by  Lord 
Kenyon,  that  if  a  man,  who  has  dealings  with  one  partner  only, 
draws  a  bill  on  the  partnership  on  account  of  those  dealings,  he 
is  guilty  of  a  fraud,  and  in  his  hands  the  acceptance  made  by 
that  partner  would  be  void,  but  it  would  be  otherwise  in  the 
hands  of  a  bond  fide  indorsee.     Wells  v,  Masterman,  2  Esp.  731. 
So,  where  one  of  several  partners,  being  indebted,  and  being 
pressed  for  the  debt,  drew  the  bill  in  question  in  the  name  of  the 
firm,  payable  to  himself,  and  indorsed  it  to  his  creditor,  vnthout 
the  knowledge  of  his  partners,  but  without  communicating  to  his 
creditor  that  fact.  Lord  £llenborough  directed  that  the  plain- 
tiff should  be  nonsuited,  on  the  ground  that  one  partner  had  no 
right  to  bind  another  without  his  knowledge,  by  drawing  a  bill 
for  his  own  private  debt.     Green  v,  Deakin,  2  Stark.  347.  So, 
where  one  of  two  partners  brought  a  bill  to  the  plaintiff,  and 
requested  him  to  discount  it,  and  indorsed  it  in  the  name  of 
himself  and  his  partner,  desiring  at  the  same  time  that  the  bu- 
siness might  be  kept  a  secret  from  his  partner,  the  plaintiff 
was  nonsuited  ;  and,  per  Lord  Kenyon,  "  One  partner  certainly 
may  indorse  a  bill  in  the  partnership  name,  and  if  it  goes  into 
the  world,  and  gets  into  the  hands  of  a  bond  fide  holder,  who 
takes  it  on  the  credit  of  the  partnership  name,  and  is  ignorant 
of  the  circumstances,  though  m  fact  the  bill  was  fii'st  discounted 
for  that  partner's  own  use,  in  such  case  the  partnership  is  liable  ; 
but  the  case  is  different,  where  the  party  who  brings  the  ac- 
tion was  hiriiself  the  person  who  took  the  indorsement  by  one 
partner  only,  and  was  informed  that  the  transaction  was  to  be 
concealed  from  the  other ;  he  cannot  sue  the  partnership  ;  the 
transaction  indicates  that  the  money  was  for  that  partner  s  own 
use,  and  not  raised  on  the  partnership  account;  he  therefore 
shall  not  be  allowed  to  resort  to  the  security  of  the  partnership, 
to  whom  in  the  original  transaction  he  neither  looked  nor 
trusted."     Arden  v,  Sharpe,  2  Esp.  523.     So,  where  a  bill  was 
drawn  by  Brown,  one  of  several  partners,  upon,  the  firm, 
partly  for  a  partnership  debt,  and  partly  for  Brown's  own  private 
debt,  and  accepted  by^  Brown  in  the  name  of  the  firm,  unknown 
to  his  co-partners.  Brown  having  suffered  judgment  by  de- 
fault, and  the  amount  of  the  partnership  debt  being  paid  into 
court,  the  jury,  under  the  direction  of  Lord  Kenyon,  found  a 
verdict  for  the  other  defendant.    Barber  v.  Backhovse,  Peake,  61 . 
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The  plaintif&  having  sold  goods  to  Bishop  and  Wilks,  who  had 
subsequently  taken  Kobson  into  partnership,  and  traded  under 
the  firm  of  G.  Bishop  &  Co.  drew  upon  G.  Bishop  &  Co.  for 
the  amount  of  their  debt,  which  bill  was  accepted  by  Bishop, 
in  the  name  of  G.  Bishop  &  Co.  and  the  three  partners  were 
sued  upon  it.    No  fraud  was  found,  but  Lord  ICenyon  said, 
that  the  transaction  was  fraudulent  on  the  face  of  it,  and  it  was 
held,  that  the  plaintifis  could  not  recover.    Shirreffv,  Wilkt, 
1  East,  48.    See  the  observations  onthis  case  in  Ridley  v.  Taylor, 
15  East,  175.    O'Neill  having  contracted  a  debt  with  Gould- 
ing  &t  Co.  entered  into  partnership  with  Martin.    After  the 
partnership,  the  agent  of  O'Neil  delivered  to  the  creditors,  in 
satisfaction  of  their  debt,  a  bill  drawn  by  him  on  the  firm  of 
O'Neill  and  Martin.    The  bill  was  left  at  the  counting-house  of 
the  partnership,  and  returned  by  a  clerk  there*  accepted,in  the 
name  of  the  firm,  by  O'Neill,  without  the  authority  or  privity  of 
Martin.    No  fraud  or  collusion  on  the  part  of  Goulding  &  Co. 
appeared.      O'Neill   and  Martin  having  become  bankrupt, 
Goulding  &  Co.  petitioned  to  be  admitted  to  prove  the  bill  on 
the  joint  estate,  but  the  Vice  Chancellor  leiused  to  order  it,, 
saying,  **  After  an  attentive  consideration  of  the  several  autho- 
rities, I  am  of  opinion  that  when  one  partner  gives  the  accept- 
ance of  the  firm  in  payment  of  his  separate  debt,  without  au- 
thority from  his  co-partner,  such  acceptance  does  not  bind  the 
firm.'      £f  parte  Gouldmg,  2  G.  ^  /.  119.    So,  in  an  action 
against  three  acceptors,  where  it  appeared,  that  the  defendants 
were  partners  in  a  tea  speculation,  and  the  drawer,  a  wine 
merchant,  drew  in  payment  for  wine  delivered  to  one  of  the 
three,  Abbott,  C.  J.  directed  the  jury,  that  if  they  found  that 
the  bill  was  so  drawn  without  the  knowledge  and  consent  of 
the  other  two  defendants,  they  were  not  liable,  and  the  jury 
found  for  the  defendants.     Wood  v.  Holbeer,  1826.     Chitty 
on  BiUs,  34.  7th  edit.    The   plaintiff  sold  goods  to  Hugh 
Rowland,  who  was  partner  with  Ashby  &  Shaw.    Shaw  was  a 
dormant  partner,  the  tact  of  his  being  a  partner  not  being  known, 
nor  his  name  used  in  the  transactions  of  the  firm.    The  plain- 
tiff had  agreed  to  take  the  acceptance  of  Ashby  &c  Co.  in  pay- 
ment, and  Hugh  B.owland  accordingly  drew  m  his  own  tavor 
on  Ashby  &Co.  and  the  bill  was  accepted  by  his    son,  in 
the  name  of  Ashby  ^  Rowland,  and  was  indorsed  to  the  plain- 
tiff,  who  sued  Ashby,   Rowland,  and  Shaw,  as  acceptors. 
Per  Abbott  C,J. — **  I  must  take  it  on  the  evidence,  that  this 
bill  was  accepted,  eith^  for  a  debt  due  before  Mr.  Shaw  be- 
came a  partner,  or  for  the  accommodation  of  others.    If  Shaw 
had  been  known  to  be  a  partner,  I  should  have  held,  that  it 
was  taken  on  his  credit,  and  that  unless  there  was  a  fraud  in 
the  plaintiff,  he  would  be  entitled  to  recover  on  it  against  Shaw  ; 
but  as  the  plaintiff  did  not  know  that  Shaw  was  a  partner,  and 
as  he  could  not  have  taken  the  biU  on  Shaw's  credit,  I  am  of 
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opinion  that  the  plaintiff  cannot  racover.  I  grmmd  myself  on 
these  circumstances,  that  Mr.  Shaw  viras  an  unknown  partner, 
and  that  the  bill  was  not  accepted  for  a  debt  due  from  him,  but 
for  the  raising  of  money  from  which  he  had  no  benefit.*'  The 
plaintiff  was  nonsuited.  In  the  ensuing  term,  a  rule  nisi  for  a 
new  trial  was  granted.    Lhyd  i;.  Ashby,  2  C.  ^  P.  138. 

In  some  instances,  applications  have  been  made  to  equity, 
to  restrain  one  partner  from  accepting  or  negotiating  bills  of 
eichange,  in  the  name  of  the  partnership,  unless  for  the  pur- 
poses of  the  partnership.  WiUiams  v.  Bingley,  2  Vem,  278.  (n). 
Master  v.  Kvrtoti,  3  Ves.  74.  NewsoiM  v,  CoUs,  2  Campb,  618. 
Ryan  v,  Maehmath,  3  Bro,  C.  C.  15.  Lawson  v.  Morgan, 
1  Price,  303.    HoiUditeh  v.  Nias,  8  Price,  689. 

Partners — in  what  eases  a  partner  may  bind  his  co-partners 
by  pledging  the  credit  of  the  firm  for  his  separate  debt,"]    In 
some  cases  it  has  been  decided,  that  a  party  who  has  received 
a  bill,  given  by  one  of  several  partners,  for  his  separate  debt, 
may,  in  the  absence  of  fraud  and  collusion,  sue  the  partnership 
on  such  bill.    Wood  and  Payne  carried  on  business,  as  gro- 
cers, under  the  firm  of  "  Wood  &  Payne."    Wood,  Payne, 
and  Steele,  carried  on  business,  as  cotton  dealers,  under  the 
same  firm.    The  plaintiffs  sold  to  Wood  £c  Payne,  as  grocers, 
goods,  for  which  the  latter  gave  their  acceptances,  at  four 
months,  but  not  being  able  to  provide  for  these  acceptances, 
they  delivered  to  the  plaintifls  a  bill  which  had  been  paid  to 
"  Wood  &  Payne,"  as  cotton  dealers,  and  which  was  indorsed 
to  the  plaintiffs  by  either  Wood  or  Payne,  without  the  know- 
ledge of  Steele,  as  all  other  bills  in  the  cotton  trade  were.    Per 
Lard  Ellenborough, — "  It  would  be  strange  and  novel  doctrinCf 
to  hold  it  necessary  for  a  person  receiving  a  bill  of  exchange, 
indorsed  by  one  of  several  partners,  to  apply  to  each  of  the 
other  partners,  to  know  whether  he  assenteo  to  such  indorse- 
ment, or  otherwise  that  it  should  be  void.    There  is  no  doubt, 
that  in  the  absence  of  all  fraud  on  the  part  of  the  indorsee,  such 
indorsement  woiild  bind  all  the  partners.    There  may  be  part- 
nerships where  none  of  the  existing  partners  have  their  names 
in  the  firm.    Third  persons  may  not  know  who  they  are,  and 
yet  they  are  all  bound  by  the  acts  of  any  of  the  partners,  in  the 
name  or  firm  of  the  partnership.    The  case  is  too  clear  for  argu- 
ment, and  I  should  not  have  permitted  the  point  to  be  reserved, 
if  I  had  not  understood  at  the  trial,  that  there  were  some  other 
facts  in  the  case  which  might  raise  a  doubt.    The  distinction  is 
well  settled,  that  if  the  creditor  of  one  of  the  partners  collude 
with  him,  to  take  payment  or  security  for  his  individual  debt 
outof  the  partnership  funds,  knowing  at  the  time  that  it  is  with- 
out the  consent  of  the  other  partner,  it  is  fraudulent,  and  void ; 
but  if  it  be  taken  bond  fide,  without  such  knowledge  at  the 
time,  no  subsequently  acquired  knowledge  of  the  misconduct  ot 
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the  partner  in  giving  such  security  can  disaffirm  the  act.  Now 
here  the  three  persons  were  trading  under  the  firm  of  '  Wood 
&  Payne/  and  in  the  course  of  their  dealings,  as  partners, 
received  the  bill  in  question,  and  it  was  competent  to  either  of 
them,  by  bis  indorsement  in  the  name  of  the  firm,  to  pass  their 
interest  in  the  bill,  and  the  plaintiffs,  ignorant  of  any  fraud  at 
the  time,  take  it  by  such  indorsement  from  one  of  the  partners. 
Then,  if  the  interest  of  the  plaintiffs  in  the  bill  were  once  well 
vested,  no  subsequent  knowledge,  that  such  indorsement  was 
made  without  the  consent  of  one  of  the  partners,  will  divest  it. 
And  it  would  be  highly  inconvenient  that  it  should  ;  because, 
if  the  plamtififs  had  been  apprised  at  the  time,  that  the  partner 
who  indorsed  the  bill  had  no  authority  ta  do  so,  they  might 
have  obtained  some  other  security  foi  their  demand."  Swan  v. 
Steele,  7  East,  210.  The  plaintiffs  having  sold  goods  to  Ewbank 
(who  was  partner  with  Ora),  on  his  separate  account,  Ewbank 
drew  a  bill  in  the  name  of  Uie  firm,  payable  to  the  order  of  the 
firm,  and  indorsed  it  to  plaintiff,  for  his  separate  debt.  The  bill 
was  accepted  by  the  defendant.  In  delivering  the  judgment  of 
the  court.  Lord  Ellenborough  said,  "  If  this  were  distinctly  the 
case  of  a  pledging,  by  one  partner,  of  a  partnership  security  for 
his  own  separate  debt,  without  the  authority  of  the  other  part- 
ner, or  if  there  existed  in  this  case  evident  covin  between  one 
partner,  and  the  holder  of  the  partnership  security  upon  which 
the  action  is  brought,  in  order  to  charge  the  other  partner,  with- 
out his  knowledge  or  consent,  either  express  or  implied,  for  the 
private  advantage  of  the  parties  to  such  covinous  agreement, 
we  should  have  no  hesitation  to  pronounce  a  bill,  drawn  and 
indorsed  under  such  circumstances,  void  in  the  hands  of  the 
covinous  holders,  upon  the  principle  laid  down  in  the  case  of 
Shirreffv,  Wilks,  (ante  p.  62.)  But  upon  the  facts  stated, 
such  does  not  distinctly  appear  to  us  to  be  the  case.  Nor  does 
it  appear  that  there  was  any  such  crassa  negligentia  on  the  part 
of  the  plaintiffs,  in  not  enquiring  whether  Ewbank,  the  one 
partner  with  whom  they  dealt,  was  authorised  to  dispose  of  this 
security,  (which  had  originally  been  partnership  property)  as 
his  own,  as  to  render  this  transaction  on  that  account  fraudulent, 
and  therefore  void."  His  Lordship  then  distinguished  Shirreff 
V.  Wilks,  and  continued,  *'  In  the  present  case  so  strong  an 
inference  of  covin  does  not  arise.  Ord  and  Ewbank  would 
have  been  competent  witnesses  for  the  defendant ;  positive  evi- 
dence, therefore,  on  the  point  of  covin,  if  there  really  were  any, 
misht  have  been  adduced.  This  bill  had  an  existence,  according 
to  Its  apparent  date,  eighteen  days  before  the  time  of  its  delivery 
to  the  plaintifis  ;  it  was  drawn  for  a  sum  considerably  exceeding 
the  debt ;  and  it  was  not  only  drawn  and  indorsed,  but  acceptea 
also,  before  it  was  produced  to  them,  and  although  it  is  stated 
in  the  case,  that  the  bill  in  fact  was  drawn  and  indorsed  by 
Ewbank,   in  the  partnership  firm,  it  does  not  appear  that  the 
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plaintifb  knew  that  it  was  drawn  and  indorsed  by  him.  Under 
these  circumstances,  it  might  reasonably  be  supposed  by  the 
party  to  whom  it  was  given,  to  be  a  partnership  security,  of 
which  Ewbank,  the  partner  in  possession  of  it,  had,  for  some 
valuable  consideration,  or  in  virtue  of  some  arrangement  with 
Ord,  the  other  partner,  become  the  proprietor,  so  as  to  be  au- 
thorised to  deal  with  it  as  his  own.  At  any  rate,  the  contrary 
does  not  actually,  or  presumptiviBly  appear ;  and  it  seems  to 
us,  in  order  to  deprive  the  plaintiff  of  the  benefit  of  such  a  se- 
curity, in  a  case  which  admits  of  positive  proof  to  the  contrary, 
that  the  contrary  should  appear,  and,  that  either  actual  co- 
vin should  be  shewn,  or  that,  at  least,  more  pregnant  evi- 
dence to  induce  that  conclusion  should  have  been  given  by  the 
defendant.  All  that  appears  here  is,  that  a  partnership  secu- 
rity was  applied  by  the  one  partner,  Ewbank,  in  satisfaction  of 
his  separate  debt  without  shewing  that  such  application,  was, 
at  the  time»  unknown  to,  or  unauthorised  by  the  other  part- 
ner, Ord,  as  by  the  evidence  of  either  Ewbank  or  Ord,  it  was 
competent  for  the  defendant,  in  point  of  law,  to  have  done  ; 
and,  without  laying  before  the  court  any  other  evidence,  from 
which  the  same  conclusion  ought  to  be  drawn.  In  the  absence, 
therefore,  of  any  evidence  to  shew  that  the  delivery  of  this  bill 
to  the  plaintifis  was  covinous,  in  a  case  where  positive  evidence 
of  the  covin  might  have  been  ^ven,  had  covin  existed,  the 
court  feels  itself  obliged  to  give  effect  to  the  transfer  of  the  bill, 
and  to  say  that  the  defendant,  who  relied  upon  covin  as  his 
defence,  has  not  satisfactorily  established  such  covin."  Ridley  - 
V.  Taylor,  13  East,  176. 

Where  a  bill  was  drawn  on  the  firm  of  J.  King,  and  Co. 
under  which  firm  the  defendant  and  his  partners  had  traded, 
and  it  also  appeared  that  theie  were  other  partnerships  carried 
on  under  the  firm  of  J.  King  and  Co.  in  which  the  other  draw- 
ers were  concerned,  but  in  which  the  defendant  had  no  share, 
and  the  defendant  offered  to  shew  that  this  bill  was  not  drawn 
on  account  of  the  partnership  in  which  he  was  concerned,  but  on 
account  of  one  of  the  others,  Lord  Kenyon  was  of  opinion  that 
the  defendant  was  nevertheless  liable.  He  had  traded  with  the 
other  partners  under  that  firm,  and  persons  taking  bills  under 
it,  though  without  his  knowledge,  had  a  right  to  look  to  him 
for  payment  Baker  v.  Charlton,  Peake,  80.  2  D.  6^  R.  460. 
pott,  p.  ^.  So  it  is  said  to  have  been  decided  in  a  recent  case  in 
the  Ho^se  of  Lords,  that  where  several  partnerships  consisting 
of  different  individuals  carry  on  business  together  under  the 
same  firm,  and  enter  into  negotiable  securities  under  the  same 
signature,  the  holder  of  such  securities  has  a  right  to  select 
which  of  those  partnerships  he  chooses  for  his  debtor.  M'Nair 
V.  Flemif^,  Mimt,  oii  Part.  32.  (n).  The  above  appears  to  be 
the  same  case  as  that  alluded  to  by  Lord  Eldon  in  Davison  y. 
Robertson,  3  Dow,  229,  where  it  is  said  a  very  remarkable  case 
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had  come  before  their  lordships  about  three  years  ago,  in  which 
it  appeared  that  the  business  of  about  half  a  dinen  di£Serent 
firms  was  carried  on  under  the  same  general  name,  and  their 
lordships  held,  that  unless  they  could  fix  the  man  ^o  held  any 
of  their  bills  with  the  knowledge  that  it  was  the  bill  of  A.  & 
Co.  or  any  other  of  the  separate  finns,  he  had  got  paper  which 
gave  him  recouroe  upon  them  all.  The  opinion  of  Lord  Ken- 
yon,  in  the  above  cited  case  of  Bakerv.CliarlUm,  must  be  taken 
to  be  subject  to  the  limitation  just  laid  down,  that  the  party  en- 
forcing the  bill  does  not  appear  to  have  been  effected  with  know- 
ledge, that  it  was  the  bill  of  any  one  individual  partnership  at 
the  time  when  he  took  it. 

In  the  above  cited  case  of  Arden  v,  Skarpe,  2  £jp.  523.  ante, 
p.  61.  it  was  admitted  by  Lord  Kenyon  tluit  a  bond  fide  indorsee 
may  recover  on  a  bill  indoraed  by  one  partner  in  the  partnership 
name  for  his  own  benefit.  See  also  Lacy  v.  Wooleot,  2D.if 
R.  458.  So  in  Grant  o.  Hawkes,  1817.  CkUty  on  Bills,  425, 
5th  ed,  which  was  an  action  against  several  defendants  as  partners 
in  the  Butterlj  Company,  and  as  acceptors  of  a  bill,  at  the  suit 
of  the  plaintiff  as  indorsee,  the  defendants  having  proved  that 
by  the  articles  of  the  company,  the  members  were  prohibited 
from  circulating  any  bills  or  notes.  Lord  Ellenborough  said,  "  an 
indorsee  may  recover  on  a  bill  against  partners  in  a  concern, 
though  the  drawing  or  accepting  were  contrary  to  agreement  be- 
tween them,  and  by  one  of  the  partners  in  fraud  of  the  rest, 
but  then  the  indorsee  must  shew  that  he  gave  value."  In  the 
case  of  WilUamsv.  Thomas,  6  Esp,  18.  Lord  Ellenborough 
appears  to  have  been  of  opinion  that  even  a  bond  fide  holder 
could  not  enforce  a  bill  against  several  persons,  partners  in  a 
particular  transaction,  when  the  bill  had  oeen  accepted  by  one 
of  them,  not  on  account  of  that  transaction. 

Partners  —  one  partner  cannot  bind  his  co^rtners  by  giv- 
ing a  bill  or  note  in  the  partnenhip  name,  where  the  party  re- 
ceiving it  and  suing  upon  it  knew,  at  the  time  of  taking  it,  that 
the  other  partners  had  given  notice  that  they  would  not  be  bound 
by  such  transactions.']  The  authority  of  one  partner  to  bind 
another  is  only  an  implied  authority,  and  may  be  rebutted  by 
proof,  that  the  other  partner  disclaimed  such  authority.    Sm 

».  Layfield,  1  SaUc,  292.     Minnitt  v,  Whitney,  Ftn. 

Ab.  Partners  (A).  Willis  v.  Dyson,  1  Stark.  164.  Verev.FUm- 
ing,  1  Young  8f  Jervis,  227.  Thus,  where  one  Mathew,  a 
partner  with  Smithson,  gave  to  the  j^laintiff  a  promissory 
note  in  the  name  of  the  firm,  for  which  the  plaintiff  gave 
him  his  acceptance,  which  Matthew  procured  to  be  dis- 
counted, and  applied  the  proceeds  partly  to  the  use  of  the  firm 
and  partly  to  his  own  use,  and  it  appeared  that  the  plaintiff  had 
notice  that  Smithson  would  not  be  liable  for  drafte  drawn  by 
Matthew  on  the  partnership  account,  it  was  held  that  the 
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plaintiff  could  not  recover  against  both  partners  on  the  note,  and 
per  Lord  Eltenhorough,  **  It  is  not  essential  that  one  partner 
should  have  power  to  draw  bills  and  notes  in  the  partnership 
firm,  to  charge  the  others ;  they  may  stipulate  between  them-< 
selves  that  it  shall  not  be  done,  and  if  a  third  person  having 
notice  of  this  will  take  such  a  security  from  one  of  the  partners, 
he  shall  not  sue  the  others  upon  it,  on  breach  of  such  stipula* 
tion,  nor  in  defiance  of  a  notice  previously  given  to  him  by  one 
of  them,  that  he  will  not  be  liable  for  any  bill  or  note  signed 
by  the  others."  Lord  Galway  v.  Matthew,  10  East,  264.  and 
see  Rooth  v.  Quin,  7  Price,  193.    (Note  14.) 

Partners  — jMnoer  to  hind  the  firm  ceases  on  dissolution  of 
partnership,']  The  implied  power  of  one  partner  to  bind 
his  copartners  ceases  immediately  on  the  dissolution  of  part- 
nership. Thus,  when,  after  the  chssolution  of  partnership  be* 
tween  A.  and  B.,  B.  accepted  a  bill  in  the  name  of  himself 
and  A.,  which  bill  bore  date  before,  but  was  actually  made  after 
the  dissolution.  Lord  Ellenborough  held  that  the  plaintifis, 
who  were  indorsees  for  value,  but  who  had  taken  the  bill  after 
notice  of  the  dissolution  in  the  Gazette,  without  actual  notice  of 
the  dissolution,  could  not  recover  in  an  action  against  A.  and 
B.  Wrightson  v,  Pullan,  1  Stark,  375.  Newsome  v.  Coles, 
2  Campb,  617.  The  moment  the  partnership  ceases  the  part- 
ners become  distinct  persons ;  they  are  tenants  in  common  of 
the  partnership  property  undisposed  of,  from  that  period,  and 
if  they  send  any  securities  which  belonged  to  the  j>artnership 
into  the  world,  after  such  dissolution,  ail  must  jom  in  doing 
so.  Per  Lord  Kenyon,  Abel  v,  Sutton,  3  Esp.  110.  Nor 
will  it  make  any  distinction  that  the  bill  is  accepted  for  a  part- 
nership debt.  Dolman  v.  Orchard,  2  C,  S^P,  104.  Where,  on 
the  dissolution  of  a  partnership  between  A.  B.  and  C,  a  power 
was  given  to  A.  to  receive  all  debts  owing  to,  and  pay  those 
owing  from  the  late  partnership,  it  was  held  that  this  power 
did  not  authorise  A.  to  indorse  a  bill  of  exchange  in  the  name 
of  the  partnership,  though  dravim  by  him  in  that  name  and  ac- 
cepted by  a  debtor  of  the  partnership  after  the  dissolution ;  and 
it  was  also  held  that  the  indorsee  could  not  maintain  an  ac- 
tion against  A.  B  and  C«,  for  pioney  paid  to  the  use  of  the  part- 
nership, though  in  point  of  fact  the  money  raised  by  discounting 
a  note  given  by  the  indorsee  was  applied  by  A.  to  the  payment 
of  a  debt  due  from  the  partnership.  Kilgour  v,  Finlyson,  1  H» 
Bl  .155.  and  see  ante,  p,  59.  But,  if  after  a  dissolution  of  part- 
nership, the  parties  continue  to  hold  themselves  out  to  the 
world  as  partners,  as  if  they  suffer  their  joint  names  to  remain 
over  the  door  of  their  counting-house,  it  is  evidence  from  which 
a  jury  may  be  directed  to  presume  an  authority  in  the  one  to 
bind  the  other  by  accepting  bills  in  their  joint  name.  See 
Dolman  v.  Orchard,  2  C.  6(  P,  104.      WUliams  v.  Keats,  2 
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Stark.  291.  So  where  one  of  two  partzieTS,  after  committing  an 
act  of  bankruptcy,  accepted  a  bill  in  the  partnership  name,  in 
an  action  against  both  the  partners  by  a  bondjide  mdorsee,  it 
was  held  that  they  were  liable.  Per  Cur.  "  It  is  clear  that  a 
man  who  suffers  himself  to  appear  as  a  partner  to  the  world,  is 
liable  to  all  the  responsibilities  incurred  by  the  firm,  although 
he  be  not  in  reality  a  partner,  and  it  was  so  held  by  Lord 
Kenyon  in  the  case  of  Baker  v.  CharltoUf  Peake  80.  {ante,  p. 
65.)  That  case  was  the  exact  converse  of  the  present,  and  in 
principle  applies  to  it  pointedly.  There  the  party  was  the  inno« 
cent  holder  of  a  bill  ^wn  by  a  firm,  of  which  the  defendant 
wa^a  partner,  but  which  he  offered  to  prove  was  not  the  firm, 
hy  which  the  bill  transactions  of  the  partners  were  carried  on. 
Here  the  plaintiffs  are  innocent  indorsees,  having  taken  the  bills 
bond  fide,  and  for  a  valuable  consideration.  They  see  the  ac- 
ceptance of  '  W.  andS.'  upon  the  bills.  Those  persons  were 
then  in  fact  partners  so  far  as  their  jomt  transactions  with  the 
world  could  make  them  such ;  one  of  them  indeed  had  pre- 
viously committed  an  act  of  bankruptcy,  and  in  law  perhaps  the 
partnership  was  dissolved.  (  Vide  post,  Chap.  VI.)  But  they 
continued  to  hold  themselves  out  to  the  world  ostensibly  as 
partners,  and  therefore,  each  was  bound  by  the  acts  of  the 
other."  Lacy  v.  Woolcotty  2  D.6^R.  468.  So  where  after 
a  dissolution  of  partnership  one  of  the  partners  informed  the 
plaintiff  of  that  fact,  but  added  that  his  own  name  was  to 
continue  for  a  certain  time,  and  afterwards  the  plaintiff  took 
from  the  other  partner  a  note  drawn  in  the  partnership  name,  it 
was  held  that  the  plsuntiff  might  sue  both  the  partners  on  the 
note.     Brawn  V.  Leonard,  2Chitty,  120. 

In  order  that  the  act  of  one  partner  after  a  dissolution  of 
partnership,  in  drawing  or  indorsing  bills,  &c.  may  not  bind 
his  copartner,  notice  of  the  dissolution  should  be  given.  It 
seems  to  be  sufficient  notice  to  all  persons  who  have  not  had 
dealings  with  the  partnership  to  insert  the  notice  of  dissolution 
in  the  Gazette.  /The  Gazette,  however,  is  not  conclusive  notice. 
In  Godfrey  v.  Macauley,  Peake,  155,  (n.)  Lord  Kenyon  left 
it  to  the  jury,  whether  it  was  probable  that  the  plaintiff  had 
seen  the  Gazette,  it  appearing  that  he  lived  in  London,  and 
took  in  two  daily  papers,  but  not  the  Gazette,  and  the  juiy 
found  for  the  defendant.  See  S.  C.  1  Esp.  371,  differently 
reported.  So  in  Williams  v.  Keats,  2  Stark.  291,  Lord  Ellen- 
borough  said  that  notice  in  the  Gazette,  was  not  to  be  consi- 
dered as  notice  of  the  dissolution  of  partnership  to  all  the  world; 
it  was  a  medium  of  knowledge  but  not  equivalent  to  actual  notice. 
In  the  cases  of  Newsome  v.  Coles,  2Campb.  617,  and  Wright- 
son  v.  Pullan,  1  Stark.  375,  2  Chitty,  121,  S.  C.  the  Ga- 
zette seems  to  have  been  considered  sufficient  evidence  of  notice  to 
persons  who  had  not  been  in  the  habit  of  dealing  with  the  firm. 
{Note  15.)    In  Munnv.  Baker,  2  Stark.  255,  a  distinction  was 
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taken  by  Lord  EUenborough  between  notices  of  dissolution  and 
other  notices,  since  a  man  might  be  eicpected  to  lookinto  the  Ga- 
zette for  notices  of  dissolution  of  partnerships,  but  not  for  notices 
by  carriers  of  the  limitation  of  their  responsibili^.    In  order  to 
anect  persons  who  have  been  in  the  habit  of  dealing  with  the 
partnership,  with  notice  of  its  dissolution,  it  is  incumbent  on 
the  persons  dissolving  to  send  notice  of  the  dissolution,  and 
tlie  Gazette  of  itself  will  not,  it  is  said,  be  eyidence.    The  usual 
and  most  prudent  course  is  to  send  circular  letters  to  all  with 
whom  the  parties  had  dealings.    Where,  in  order  to  prove  no- 
tice of  dissolution,  the  defendants  produced  a  written  notice 
signed  by  them,  which  had  afterwards  been  inserted  in  the  Ga- 
aette,  and  proved  that  a  similar  advertisement  had  been  in- 
serted in  the  Morning  Chronicle,  and  that  the  plaintifis  took 
in  the  latter  paper,  which  the  newsman  stated  to  have  been 
delivered  in  tne  usual  course  to  some  persons  at  the  house  of 
the  plaintifis,  Lord  EUenborough  left  it  to  the  jury  to  say,  whether 
under  all  the  circumstances  of  the  case  the  plaintifis  had  ac- 
tually received  notice  of  the  dissolution.    His  lordship  also 
ruled  that  the  written  notice  of  dissolution  did  not  require  a 
stamp.     Jenkins  v.  Blizzard,  1  Stark.  418.      See  Rowley  v. 
Home,  3  Bingh.  2.11  East,  144.  (n.)    But  where  the  notice  of 
dissolution  was  in  the  form  of  an  agreement.  Lord  Kenyon  ruled 
that  it  required  an  agreement  stamp.  May  v.  Smith,  1  Esp,  283. 
Where  no  notice  had  been  inserted  in  the  Gazette,  but  it  ap- 
peared that  the  dissolution  was  generally  known  in  the  neigh- 
bourhood, Lord  Kenyon  said  that  to  discharge  the  partner  re- 
tiring, there  must  be  a  public   advertisement  in  the  Gazette, 
or  at  least  the  dissolution  must  be  notorious  to  the  public,  and 
actual   knowledge  of  it  brought  home  to  the  creditor.    Gor- 
ham  V.  Thompson,  Peake  42,  b.  It  seems  not  to  be  necessary,  in 
giving  the  Gazette  in  evidence,  to  prove  that  it  was  bought  of 
the  Gazette  printer,  or  where  it  came  from.    Forsyth's  case, 
Russ.  4r  Ry^  C.C.  R,  277.    Where  the  plaintiff  sued  on  a  bill 
accepted  by  one  of  two  partners  in  the  name  of  the  firm,  and 
it  appearea  that,  previously  to  the  acceptance,  a  deed  of  disso- 
lution had  been  prepared  and  transmitted  by  the  plaintiff  who 
was  the  attorney  of  one  of  the  partners,  Lord  EUenborough 
said,  that  whenever  a  communication  has  been  made  of  the  in- 
tention of  the  parties  to  dissolve  a  partnership,  which  is  in  the 
course  of  execution,  the  burthen  is  thrown  on  the  other  side 
of  proving  that  the  intention  has  been  abandoned.     Paterson 
V.  Zachariah,  I  Stark,  715.  A  change  in  the  checks  of  a  bank- 
ing house  is  sufiicient  notice  of  the  dissolution  of  partnership, 
to  those  who  have  drawn  checks  on  the  new  firm.     Barfoot 
V.  Gooddl,  2  Campb,  147. 
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Partners — one  partner  cannot  bind  his  copartner  after  com' 
mitting  an  act  of  bankruptcy  J]  The  committiiig  an  act  of 
bankruptcy  by  one  partner  is  a  complete  dissolationof  the  part* 
nership,  and  the  assignees  and  tne  solvent  partner  become 
tenants  in  common  of  the  partnership  property.  Fox  v,  Han* 
bury,  Cowp,  449.  Therefore  where  two  of  three  partners,  af« 
ter  committing  an  act  of  bankruptcy,  but  before  the  issuing 
of  a  commission,  indorsed  a  bill  payable  to  the  order  of  the 
firm,  it  was  held  that  nothing  passed  by  such  indorsement. 
Thonuutmv.Frere,  10  East,  418.  See  Lacy  v.  Woolcott,  2D. 
^  £.  458.  ante,  p.  68.  and  see  post.  Chap.  VI. 

Partners  — death  of  one  partner.^  In  general  death  is  a  re* 
vocation  of  all  express  or  implied  authorities,  but  where  A. 
one  of  three  partners,  drew  a  bill  of  exchange,  in  blank,  on 
the  partnership  firm,  payable  to  their  order,  and  indorsed  it  and 
delivered  it  to  a  clerk,  to  be  filled  up  for  the  use  of  the  partner* 
ship,  as  the  exigencies  of  business  might  require ,  according  to 
the  course  of  dealing ;  and  after  A.'s  death,  the  clerk  filled 
up  the  bill,  inserting  a  date  prior  to  A.'s  death,  and  sent  it 
into  circulation,  it  was  held  that  the  surviving  partners  were 
liable  as  drawers  to  a  bond  fide  indorsee  for  value,  though  no  part 
of  the  value  came  to  their  hands.  Usher  v.  Dauncey,  4 
Campb.  97. 

Partners  in  particular  transactions.'i  A  partner  in  a  parti- 
cular transaction  cannot  bind  his  copartner  by  giving  bills 
or  notes  in  their  joint  name,  not  for  the  purposes  of  the  joint 
transaction.  Thus,  where  Thomas,  Hunter  and  Latham,  not 
being  general  partners,  undertook  to  accept  bills  drawn  by 
Leake  and  List  on  them  for  money  advanced  by  them  to 
Thomas,  on  account  of  the  ship  Cecilia,  in  which  they  were 
all  interested,  and  in  order  to  accommodate  Latham  alone, 
Leake  and  List  drew  a  bill  in  favour  of  the  plaintiff,  on 
Thomas,  Hunter  and  Latham,  which  was  accepted  by  La- 
tham; Lord  Ellenborough  held  that  Leake  and  List  could 
give  no  better  title  to  uie  holder  of  the  bill  than  they  had 
themselves ;  that  they  could  not  draw  for  a  general  account, 
but  for  account  of  the  ship  only,  and  that  they  could  not 
bind  Thomas  by  drawing  a  bill  upon  him  and  the  other  defend- 
ants for  an  account  unconnected  with  the  ship.  The  plaintiff  was 
nonsuited.  Williams  v.  Thomast  6  Esp,  18.  Where  A.  and  B. 
agreed  to  take  a  farm  and  pay  C.  the  former  occupier,  for 
certain  articles,  by  bills  at  three  months,  and  C.  afterwards, 
without  the  knowledge  or  consent  of  A.  took  from  B.  bills  for 
the  amount  payable  at  nx  and  twelve  months,  and  accepted 
by  himself  in  his  own  name  and  A.'s,  it  was  held  that  B.  had 
not  implied  authority  to  bind  A.,  and  that  as  he  had  not  pursued 
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the  express  authority,  A.  was  not  bound.  Greerulade  v.  Dower , 
7  B.  4-C.  635. 

Several  pertons,  not  partners^]   Several  persons,  not  partners* 
may  together  become  parties  to  a  bill  or  note,  which  will  be 
joint  or  several,  according  to  the  terms  of  it,    Thus,  where 
a  note  beginning  "  I  promise  to  pay,"  &c.,  was  signed  by 
two  persons,  it  was  ruled  to  be  either  joint  or  several.    March 
V,  Ward,  Peake,  130.     Clerk  v.  Blachstock,  Holt,  474.  ante, 
p.  18.    Such  a  note  requires  only  one  stamp,  if  it  were  the 
bargain  before  it  was  issued  that    all  should  join.     Clerk  v. 
Blackstock,  Holt,  474.    Where  a  bill  or  note  is  payable  to  se- 
veral, the  right  to  transfer  it  is  in  the  whole  number,  and  one  of 
them  alone  cannot  transfer  it.    Thus,  where  a  bill  was  drawn 
by  father  and  son,   not  partners,  payable  to  their  own  order, 
and  the  son  alone  indorsed  it.  Lord  Mansfield  thought  such 
indorsement  insufficient.   A  new  trial,  however,  was  granted, 
the  court  thinking  that  the  father  and  son  had  made  them- 
selves partners  as  to  this  transaction.     On  the  second  trial. 
Lord  Mansfield  received  evidence  of  the  usage  and  under- 
standing of  the  merchants  and  bankers  of  London,  that  the 
indorsement  was  bad,  and  the  jury  found  a  verdict  for  the 
defendant.     Carviek  v.  Vickery,  Dougl,  653.    So  where  a  bill 
is  drawn  upon  several,  an  acceptance  by  one  binds  himself 
only.  B.  N.  P.  270. 
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CHAPTER  IV. 


OF  THE  LIABILITIES  OF  PARTIES  TO  BILLS 

AND  NOTES. 


Liability  of  drawer. 
How  discharged. 
By  indulgence. 

By  taking  substituted  bill,  or  collateral  security. 
By  compounding  with  the  acceptor.  , 

By  holder  making  the  acceptor  his  executor.  ! 

Not  by  time  given  to  an  accommodation  acceptor.  | 

Not  by  receiving  part  payment  from  the  acceptor,  or 

indoTser. 
Not  by  indulgence  to  acceptor,  with  hb  assent,  or  after 

promise  to  pay.  i 

Liability  of  acceptor. 
How  discharged. 
By  release.  | 

By  waiver. 

By  substituted  bill,  or  security,  or  giving;  time. 
By  giving  time  to  drawer  of  accommodation  bill. 
By  neglect  to  present  the  bill  for  payment.  i 

By  discharge  m  a  foreign  country.  | 

Ldability  of  the  drawee,  or  other  person,  in  conseqtience  of  a  pro- 
mise to  pay. 
Liability  of  the  indorser,  or  party  transferring  a  bill  or  note. 
In  general. 

Of  person  transferring  bill  by  delivery,  without  indorse- 
ment. 
Of  person  delivering  over  bill  by  way  of  discount. 
How  discharged. 
By  indulgence. 


In  the  present  chapter,  the  liabilities  of  the  drawer,  acceptor, 
and  indorser  of  a  bill  of  exchange  will  be  considered. 
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Liability  of  drawer.'] — By  the  act  of  drawing  a  biU  of  ex- 
change, the  drawer  undertakes  that  the  bill,  when  presented 
to  the  drawee  for  acceptance,  shall  be  accepted  ;  when  pre^ 
sented  for  payment,  shall  be  paid.  See  Dunn  v.  O'Keefe,  5 
M.  and  S.  290.  In  default  of  either  of  these  events,  he  is 
liable  immediately  to  pay,  to  the  holder,  the  amount  of  the 
bill,  and  the  expences  incurred  in  conseqaence  of  such  de- 
fault. As  one  of  the  consequences  of  non-payment,  the. drawer 
is  liable  for  re-exchange  ;  and  it  is  no  defence,  that,  by  the 
law  of  the  country,  where  the  drawee  resides,  payment  of  the 
bUl  is  prohibited".  Meliish  v.  Simem,  2  H,  Bl.  378.  But  it 
would  be  otherwise,  if  payment  were  prohibited  by  the  laws  of 
this  country.  See  Pdlard  v.  Herries,  3  £.  ^  P.  340.  Tou- 
ting V.  Hubbard,  Id.  301.  and  set;  post,  Chap,  XIII. 

The  drawer  of  a  bill,  on  the  refusal  of  the  acceptor  to  pay  it, 
is  only  liable  to  pay  interest  from  the  period  when  he  received 
notice  of  dishonor.  Walker  v,  Barnes,  5  Taunt.  240.  1  Idarsh. 
36.  5.  C.  To  entitle  the  holder  of  an  inland  bill  to  recover 
the  interest,  it  is  not  necessaiy  for  him  to  protest  the  bill. 
Windle  v.  Andrews,  2  B.  ^  A.  696.    See  post.  Chap.  IX. 

On  the  refusal  of  the  drawee  to  accept,  the  drawer  is  liable 
to  be  sued  immediately,  before  the  bill  becomes  due.  Bright 
V.  Furrier,  B.  N.  P.  269.  3  East,  483.  Melfmd  v.  Meyer, 
DougL  54.  But  he  has  a  reasonable  time  for  payment  of  the 
bill,  after  notice  of  dishonor,  and,  therefore,  when  a  bill  was 
presented  for  payment  on  the  Ilth,a  nd  dishonoured,  and  on  the 
12th  the  drawer  received  notice  of  dishonor,  and  on  the 
morning  of  the  13th  tendered  the  amount  of  the  bill,  it  was 
held  that  such  tender  was  good.  Per  Mansfield,  C.  J. — "  If 
the  acceptor  does  not  pay  the  bill  when  it  is  due,  the  drawer 
cannot  nnd  out  by  inspiration  who  is  the  holder,  and,  till  he 
finds  out  that,  he  cannot  pay  the  bill ;  when  he  has  found  out 
who  is  the  holder,  he  is  lK)und  to  pay  the  bill  within  a  reason- 
able time  ;  if  he  does  not,  he  is  liable  to  damages  for  not  per- 
forming his  contract :  those  damages  are  the  interest  on  th« 
bill."  Walker  v.  Barnes,  5  Taunt.  240.  1  Marsh.  36.  S.  C. 
By  drawing  a  bill  in  blank,  the  party  drawing  it  becomes 
liable,  when  the  bill  is  filled  up,  to  a  bond  fide  holder,  to  any 
amount  which  the  stamp  will  warrant.  Usher  v.  Dauncey, 
4  Campb.  97. 

By  drawing  a  bill,  the  drawer  contracts  a  present  debt,  to  be 
paid  at  a  future  time,  and  therefore  a  bill  constitutes  a  good  peti- 
tioning creditor's  debt,  though  not  due,  and  not  indoned  to  the 
creditor  till  after  the  bankmptoy.  Anon.  2  Wits.  135.  Ex  parte 
TTunnat,  1  Atk,  73-  post,  Chap.XlV.  And  so,  though  not  in- 
dorsed till  after  the  bankruptcy,  it  is  proveable  against  the 
drawer.  Ex  parte  Deey,  2  Cox,  423.  Macarty  v.  Barrov),  2 
Str.  949.  3  WiU.  16.  7  Eatt  437  (n)  S.  C.  post,.  Chap.  XV. 
If  the  holder  accept  a  smaller  sum  from  a  third  person,  in 
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satis&ctioii  of  the  debt  of  the  drawer,  it  is  a  discharge  of  the 
latter.     Welby  v.  Drake,  1  C.  ^  P.  557. 

Cf  drawer,  haw  diseharged — indulgenee.J — Discharging,  or 
giving  time,  to  any  of  the  parties  to  a  bill,  or  note,  is  a  dis- 
charge of  every  other  party,  who,  upon  paying  the  bill,  or 
note,  would  be  entitled  to  sne  the  party  to  whom  soch  dis- 
charge, or  time,  has  been  given,  muess  the  right  to  sae  in 
such  case  resulted  fiom  facts  out  of  ordinary  course,  as  from 
the  signatures  being  accommodation  signatures.  Baylty,  270. 
But  a  mere  offer  to  give  time  to  the  acceptor,  not  acted  upon, 
will  not  discharge  the  drawer.  Hewet  v,  Goodrkh,  2  C.  ^  P. 
468.  And  where  the  holder  of  a  bill  proposed  to  the  acceptor, 
to  nve  time  for  the  payment  of  the  residue,  on  receiving  100/. 
and  the  acceptor  paid  only  901.,  it  was  held,  that  this  l^ng  a 
proposal  to  give  time  not  complied  with,  did  not  discharge  the 
other  parties.  Badnall  v.  Samuel,  3  Price,  521.  Giving  time 
to  the  acceptor,  will  discharge  the  drawer  or  indorser.  In  an 
action  by  tne  indorsee  against  the  indorser  of  a  bill,  it  appeared 
that  payment  having  been  refused,  the  plaintiff  had  com- 
meneed  actions  against  the  present  defendant,  and  also  against 
the  acceptor,  and  having  sued  the  latter  to  judgment,  took  out 
execution  thereon  ;  but,  although  the  acceptor  had  sufficient 
to  answer  the  execution,  the  jdaintiff,  at  his  instance,  re^ 
ceived  1002.  in  part  payment  of  the  bill,  and  took  his  bond, 
and  warrant  of  attorney,  as  a  security  for  the  payment  of  the 
remainder  b^  instalments,  together  with  interest  and  costs. 
The  plaintiff  having  been  nonsuited,  the  court  of  C.  P.  refused 
a  new  trial.  EngUth  v.  Barley,  2  Bes.  ^  Pvi.  61.  3  Etp.  49, 
S.C.  So,  with  regard  to  notes,  in  no  case  has  it  been  deter- 
mined, tluit  the  indorser  is  liable  after  the  holder  of  the  note 
has  given  time  to  the  maker.  Per  BuUer  J.  Tmdal  v.  Brown, 
1  T.  R.  169.  So,  it  is  said  by  Lord  Alvanley,  that  if  the 
holder  of  a  bill,  without  the  knowledge  of  the  other  parties,  give 
time  to  the  acceptor,  he  cannot  aftmvards  call  on  the  other 
parties,  vnthout  an  injury  to  those  to  whom  he  has  given  time ; 
m  such  case,  theremre,  those  parties  will  be  discharged. 
Clark  V,  Devlin,  3  fi.  ^  P.  365.  Where  notes,  drawn  by 
one  Canning,  to  the  order  of  the  defendant,  were  indorsed  by 
the  latter  for  the  accommodation  of  Canning,  who  deposited 
them  with  his  banker^,  as  a  security  for  advances,  which  were 
afterwards  renewed  without  any  communication  with  the  de- 
fendant, the  court  of  K.  B.  were  of  opinion,  that  the  defendant 
was  discharged ;  for,  if  notice  had  been  given  by  the  bankers, 
that  they  would  not  trust  Canning  any  longer,  the  defendant 
might  have  taken  measures  for  his  own  security.  Smith  v, 
Becket,  13  East,  187. 

It  seems,  that  the  taking  a  cognovit  from  the  acceptor,  by 
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which  execution  may  be  had  within  the  same  time  in  which  it 
might  have  been  obtained,  had  no  cognovit  been  given,  will 
not  discharge  the  drawer  or  indorser.    Thus,  in  an  action 

X'nst  the  indorser  of  a  bill,  where  the  defence  was,  that  the 
^  atifF  had  given  time  to  the  acceptor,  by  taking  a  eognmnt, 
which  i^ave  £ree  weeks'  time,  Abbott,  C.  J.  said,  "  If  this 
cognovit  is  put  in  and  read,  is  that  a  giving  time,  within  the 
mesming  of  the  rale,  because  the  party  has  brought  his  action 
against  the  acceptor,  and  by  these  means  obtains  judgment 
against  him  ?  Is  there  any  decision  which  lays  down,  that  if, 
after  action  brought,  the  party  take  a  cognovit,  that  is  a  giving 
of  time  1  As  at  present  advised,  I  think  this  cognovit  admissi- 
ble in  evidence  without  a  stamp,  but  I  am  of  opinion,  that  it  is 
no  answer  to  this  action.  The  mischief  of  holding,  that  this 
discharged  the  other  parties  to  a  bill,  would  be  infinite.  Sup- 
pose the  indorsee  of  a  bill  brought  an  action  against  the  ac- 
ceptor, who  appeared  and  pleaded :  if  the  indorsee  did  not 
file  his  replication  so  soon  as  he  might  do,  it  would  be  said  that 
he  gave  time  to  the  acceptor.  The  defence  cannot  be  sustained." 
Jay  V.  Warren,  1  C.i;  P.  532.  In  an  action  by  the  indorsee 
against  the  indorser  of  a  bill,  the  defendant  pleaded  the  general 
issue,  and,  at  the  trial,  it  appeared,  that  after  the  action  com- 
menced, the  plaintiff,  who  had  sued  the  acceptor,  took  from 
him  a  warrant  of  attorney  for  the  debt  and  costs,  payable  by 
instalments.  It  was  contended  for  the  plaintiff,  that  as  the 
warrant  of  attorney  was  taken  after  action  brought  against  the 
acceptor,  and  the  defeazance  was  to  pay  by  instalments,  all  of 
which  would  become  due  before  the  time  when  judgment  eould, 
euscordins  to  the  common  course,  be  ehtained,  the  defendant  had 
sustained  no  injury,  and,  that,  as  the  matter  of  defence  arose 
after  action  brought,  it  could  not  be  received  in  evidence  under 
the  general  issue.  Abbott,  C.  J.  received  the  evidence,  but 
reserved  the  point.  The  plaintiff  attempted  to  prove,  that  the 
defendant  knew,  and  assented  to,  the  taking  of  the  warrant  of 
attorney.  Upon  that  point,  the  evidence  was  contradictory, 
and  the  Lord  Chief  Justice  left  it  to  the  jury  to  find  for  the 
plaintiff,  if  they  believed  that  the  defendant  concurred  or  as- 
sented to  the  taking  of  the  warrant  of  attorney ;  otherwise  for 
the  defendant.  The  juiy  found  for  the  defendant,  but  on  mo- 
tion to  enter  a  verdict  for  the  plaintiff,  the  court  of  K.  B. 
granted  the  rule,  on  the  ground  that  the  defence  set  up  was 
not  admissible  under  the  general  issue.  Lee  v.  Levy,  4  B.  8^ 
C.  .390.  1  C.  ^  P.  653.  S.  C. 

With  regard  to  what  shall  amount  to  indulgence  or  giving 
time,  it  is  said  by  Lord  Eldon,  C.  J.,  that  as  long  as  tiie  hold^ 
is  pattive,  all  his  remedies  remain.  Englith  v.  DarUy,  2  £.  ^ 
P.  62.  So  it  is  said  by  Lord  Alvanley,  C.  J.,  that  a  man  is 
not  bound  to  seek  his  remedy  against  the  acceptor,  and  if  he 
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sign  judgment  against  him,  he  will  not  be  bound  to  prosecute 
that  judgment,  but  he  must  take  care  that  de  does  not  give  the 
acceptor  a  defence  against  the  drawer.  Clark  v.  Devlin,  3  B. 
^  P.  365.  After  protest  for  non-payment,  and  notice  to  the 
drawer,  or  what  is  equivalent  to  notice,  a  right  to  sue  the  drawer 
attaches,  and  the  holder  is  not  bound  to  sue  the  acceptor,  and 
may  therefore  forbear  to  sue  him.  Fer  Eyre,  C.  J.  Walwyn 
V,  ot.  Quintin,  I  B.  8^  P.  655.  Thus,  when  the  holder  of  a 
bill,  in  reply  to  a  letter  representing  the  probability  of  the  ac- 
ceptor bemg  able  to  pay  at  a  future  period,  returned  an  answer 
in  which  he  agreed  not  to  press  the  acceptor,  it  was  held  that 
this  letter  amoun|:ed  to  a  mere  forbearance.  Id.  652.  A  dis*- 
charge  by  operation  of  law,  as  under  the  insolvent  act,  will 
not  affect  tne  remedy  of  the  holder  against  other  parties. 
See  English  v.  Barley,  2  B.  ^  P.  62.  Nadin  v.  Bat- 
tie,  5  &8t,  147.  The  holder  of  a  bill  having  sued  the  accep- 
tor to  execution,  the  latter  obtained  his  discharge  under  the 
Lords'  act.  The  holder  then  sued  the  drawer,  who  after 
paying  the  bill,  sued  the  acceptor  and  charged  him  in  exe^ 
cution.  It  was  held  that  this  was  regular,  and  that  the  accep- 
tor having  been  charged  in  execution  at  the  suit  of  the  holder, 
and  discharged  under  the  Lords'  act,  was  not  a  satisfaction  as 
between  the  drawer  and  acceptor.  Macdonald  v,  Bovington, 
4  T.  R.  825. 

A  varying  of  the  liability  of  the  acceptor,  by  agreement  with 
the  holder,  will  discharge  the  drawer.  Thus,  where  in  an  ac- 
tion against  the  drawers  of  a  bill,  it  appeared  that  they  had 
become  bankrupts,  and  that  an  agreement  had  been  entered 
into  between  the  holder,  the  assignees  of  the  drawers,  and  the 
acceptor,  by  which  the  acceptor  i^reed  with  the  assignees  and 
the  holder,  to  pay  the  amount  of  the  bill,  provided  he  should  not 
be  called  upon  to  pay  more  ;  Lord  Ellenborough  was  of  opinion 
that  this  new  agreement,  by  which  the  condition  of  the  ac- 
ceptor was  varied,  amounted  to  a  waiver  of  the  right  of  action 
against  the  drawers.    De  la  Torre  v.  Barclay,  1  Stark,  7. 

In  order  to  render  the  indulgence  or  giving  time  a  discharge, 
the  agreement  to  give  time  must  not  be  a  mere  nudum  pactum 
without  consideration,  but  such  as  may  be  enforced  between 
the  parties  to  it.  In  an  action  by  the  indorsees  against  the 
drawer  of  a  bill,  it  appeared  that  the  plaintifis  were  the  holders 
when  the  bill  became  due,  and  duly  presented  the  same  to  the 
acceptor  for  payment,  and  wrote  a  letter  to  the  defendant  in 
due  time,  informing  him  of  the  dishonour,  but  that  from  the 
promise  of  the  acceptor  they  expected  the  same  would  be 
shortly  paid.  Afterwards  the  acceptor  applied  to  them  for 
indulgence  for  some  months.  They  in  reply,  wrote  to  him 
that  they  would  give  him  the  time,  but  that  they  should  ex- 
pect interest.  The  case  was  tried  on  the  home  circuit,  be< 
fore  Burrough'  J.*  when  it  was  contended  for  the  defendant. 
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that  this  indulgence  to  the  acceptor  discharged  the  drawer ; 
but  the  jury  found  a  verdict  for  the  plaintiffs.    On  motion  to 
the  court  of  K.  B.  for  a  new  trial,  the  court  held  that  as  no 
fresh  security  was  tsiken  from  the  acceptor,  the  agreement  of 
the  plaintiffs  to  wait,  without  consideration,  did  not  discharge 
the  drawer,  because  the  acceptor  might,  notwithstanding  such 
agreement,  be  sued  at  the  next  instant,  and  that  the  under- 
standing that  interest  should  be  paid  by  the  acceptor  made  no 
difference.  Rule  refused.  Arundel  Bank  v.  Goble,  K.  B,  1817* 
Chitty,  379.   5th  Edit.  2  Chitty  Rep.  365.  •$.  C.     See  aUo, 
Williams  V.  Whitaker,  2  Marsh.  383.     Brickwood  v.  Anniss, 
5  Taunt.  614.  1  Marsh.  250.  S.  C.     The  authority  of  Arundel 
Bank  v.  Gable  has  been  recognised  in  a  very  late  case.    The 
executrix  of  the  acceptor  of  a  bill,  orally  promised  to  pay  the 
holder  out  of  her  private  income,  provided  he  would  forbear  to 
sue,  which  the  plaintiff  promised  to  do.  In  an  action  against  the 
drawer  it  was  contenaed  that  by  this  giving  of  time,  the  de- 
fendant had  been  discharged,  but  the  Court  of  Common  Pleas 
held,  that  as  the  promise  of  the  executrix  could  not  be  en* 
forced,  there  was  no  consideration  for  the  holder's  promise,  and 
that  the  defendant  was  not  discharged.    Per  Best,  C.J.   "  The 
time  for  payment  must  be  given  by  a  contract  that  is  binding  on 
the  holder  of  the  bill ;  a  contract  without  consideration  is  not 
binding  on  him ;  the  delay  in  suing  is,  under  such  a  contract, 
gratuitous;  notwithstanding  such  contract,  he  may  proceed 
against  the  acceptor  when  he  pleases,  or  receive  the  amount  of 
the  bill  from  the  drawers  or  mdorsers.     As  the  drawers  and 
indorsers  are  not  prevented  from  taking  up  the  bill  by  such 
delay,  their  liability  is  not  discharged  by  it;    to  hold  them 
discharged  under  such  circumstances  would  be  to  absolve  them 
from  their  engagement  without  any  reason  for  so  doing.    In 
the  case  of  the  partners  of  the  Arundel  Bank  v,  GobUf  found 
in  a  note  to  Chitty  on  Bills,  and  the  accuracy  of  which  note  is 
proved  by  my  brother's  report  to  us  of  what  passed  at  the  trial 
before  him,  that  point  is  decided."    Philpot  v.  Briant,  4  Bingh, 
717. 

If  the  holder  of  a  note  releases  the  payee,  he  does  not 
thereby  discharge  the  maker.  Carstairt  v,  Kolleston,  5  Taunt. 
551.  1  Marsh.  207.  S.  C.  Bayley,  273.  Though  the  note 
were  an  accommodation  note.  Ibid.  Mallet  v.  Thompson,  6  Esp, 
78.  see  post.  Unless,  perhaps,  that  fact  were  known  to  the  re- 
leasor when  he  gave  the  release,  Ibid.  Bayley,  273. 

It  has  been  held,  that  giving  time  to  the  acceptor  after  judg- 
ment obtained  against  the  drawer,  does  not  discharge  the  latter. 
PoU  V.  Ford,  2  Chitty,  125. 

Of  drawer — haw  discharged  by  indulgence — taking  substituted 
bill,  or  collateral  security.]  If  the  holder  of  a  bill,  without  the 
consent  of  the  other  parties,  takes  another  bill  from  the  ac- 
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ceptor  instead  of  payment,  it  is  a  dischaige  to  the  other  parties, 
iimess  it  be  taken  merely  as  a  collateral  security.  The  nolders 
of  a  bill  upon  its  becoming  due»  agreed  to  receive  from  the 
acceptor  half  the  amount  m  cash,  and  to  draw  a  bill  on  him 
for  tne  remainder  payable  at  a  short  date,  which  be  accepted, 
and  that  until  the  last-mentioned  bill  was  paid,  the  plaintifis 
should  keep  the  original  bill  in  their  hands  as  a  secuiitv. 
Lord  EUenborough  at  the  trial,  thought  this  was  merely  a  mode 
of  getting  payment  without  any  injurious  laches  on  the  part  of 
the  plaintins,  and  the  plaintifis  had  a  verdict ;  but  on  a  motion 
for  a  new  trial,  his  Lordship  and  the  rest  of  the  court  held, 
that  the  defendants  (the  mdorsers)  were  discharged.  P^ 
Lord  EUenborought  **  How  can  a  man  be  said  not  to  be 
injured,  if  his  means  of  suing  be  abridged  by  the  act  of 
another  ?  If  the  plaintiffs,  holders  of  the  bill,  had  called  imme- 
diately upon  the  defendants  for  payment,  as  soon  as  the  bill 
was  dishonoured,  they  might  immediately  have  sued  the  ac* 
ceptor,  and  the  other  parties  on  the  bill.  I  had  some  doubts 
at  the  trial,  but  am  now  inclined  to  think  that  time  was  given. 
The  holder  has  the  dominion  of  the  bill  at  the  time ;  he  may 
make  what  arrangements  he  pleases  with  the  acceptor,  but  he 
does  that  at  his  peril,  and  if  he  thereby  alter  the  situation  of  any 
other  person  on  the  bill,  to  the  prejudice  of  that  person,  he  can- 
not anerwards  proceed  against  him.  As  to  the  taking  part 
payment,  no  person  can  object  to  it,  because  it  is  in  aid  of^  aU 
the  others  who  are  liable  upon  the  bill ;  but  here  the  holder 
did  something  more  ;  he  took  a  new  bill  from  the  acceptor,  and 
was  to  keep  the  original  bill  till  the  other  was  paid.  This  is 
an  agreement  that  in  the  meantime  the  original  Dill  should  not 
be  enforced  ;  such  is  at  least  the  effect  of  the  agreement,  and 
therefore  I  think  time  was  given."  Gouldv^  Robson,  8  Eastf  516* 
But  where  the  second  bill  is  a  mere  collateral  security,  the 
taking  it  will  not  operate  as  a  discharge,  as  in  the  following 
case.  A  bill  having  been  dishonored,  the  acceptor  transmitted 
a  new  bill  for  a  larger  amount  to  the  payee,  Init  had  not  any 
communication  with  him  respecting  the  first.  The  payee  dis* 
counted  the  second  bill  with  the  holder  of  the  first,  which  he 
received  back  as  part  of  the  amount,  and  afterwards  for  a 
valuable  consideration  indorsed  to  the  plaintiff.  It  was  held, 
that  the  second  bill  was  merely  a  collateral  security,  and  that 
the  receipt  oi  it  bv  the  payee  did  not  amount  to  giving  time  to 
the  acceptor  of  the  first  bill,  so  as  to  exonerate  the  drawer. 
Pring  V.  Clarkson,  1  B.  ^  C.  14.  2  D.  ^  22.  78.  S.  C.  So 
where  B.  being  indebted  to  A.  procured  C.  to  join  with  him  in 
giving  a  joint  and  several  promissory  note  for  the  amount,  and 
afterwards  having  become  further  indebted,  and  being  pressed 
by  A.  for  further  security,  by  deed,  (reciting  the  debt,  and  that 
for  a  part,  a  note  had  been  given  by  him  ami  C,  and  that  A. 
having  demanded  payment  of  part  of  the  debt,  B.  had  requested 
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him  to  accept  a  farther  security)  assigned  to  A*  all  his  house- 
hold goods,  &c.  as  a  further  security,  with  a  proviso  that  he 
should  not  be  deprived  of  the  possession  of  the  property  as- 
signed, until  after  three  days'  notice ;  it  was  held  that  this  did 
not  extinguish  or  suspend  the  remedy  on  the  note  against  €• 
Twopenny  v.  Young,  3  £.  ^  C.  208.  5  I).  ^  A.  259.  S.  C. 
See  Pothier,  pi.  189.  de  la  novation. 

In  the  foregoing  cases  the  question  was,  whether  the  drawer 
was  discharged  by  the  holder  taking  a  substituted  bill  or  other 
security  from  the  acceptor ;  in  the  following,  the  point  was, 
whether  one  of  several  drawers  would  be  discharged  by  the 
holder  taking  the  several  notes  of  one  of  the  other  drawers,  and 
renewing  theoi.    The  defendant's  partners,  after  drawing  the 
bill  dissolved  partnership,  and  the  holder  being  told  that  Bick- 
ley,  one  of  the  partners,  was,  by  agreement  between  the  partners, 
to  provide  for  the  bill,  took  three  notes  of  Bickley  for  the 
amount  reserving  ttrictly  the  security  of  the  three  partners. 
Two  of  these  notes  were  dishonored  and  were  taken  up  by 
Bickley  by  means  of  other  bills,  which  were  also  dishonored. 
The  thud  note  remained  in  the  holder's  hands.    In  an  action 
on  the  bill  against  all  the  drawers,  it  was  contended  for  the 
defendants,  that  the  holder  took  the  notes  of  Bickley  as  a  satis- 
finction  for  the  bill,  and  that  at  all  events  they  were  not  liable  for 
the  amount,  for  which  the  holder  had  received  the  substituted 
bills  from  Bickley,  but  the  court  of  K.  B.  held  the  holder 
entitled  to  recover   the   whole    amount.     Per  Holroyd,  J. 
"  The  dishonor  of  the  original  bill  gave  a  right  of  action 
against  all  the  three  partners,  and  the  circumstances  of  a  cre- 
ditor giving  time  to  one  of  three  joint  debtors  will  not  discharge 
the  ouiers,  nor  even,  strictly  speaking,  suspend  his  right  of 
action  against  them.    1  think  that  the  giving  of  the  three  notes 
by  Bickley  will  not  operate  as  a  satisfaction  of  the  joint  debt ; 
for  in  the  first  place,  it  is  not  a  satisfaction  of  a  higher  nature, 
and  in  the  second  place  there  was  an  express  reservation  of 
^e  plaintiff's  claim  against  all  the  three.    And  the  agreement 
between  the  three  partners  cannot  vaxy  the  holder's  right,  even 
though  it  was  communicated  to  him."      Bedford  v,  Deakin, 
2B.SfA.  210.    2  Stark.  178.  S.  C. 

Of  drawer  •—  how  discharged  —  by  compounding  with  the 
acceptor.  Sec.']  Although  if  me  acceptor  of  a  bill  becmne  bank- 
rupt, provmg  under  his  commission  and  receiving  the  dividends 
wul  be  no  discharge  of  the  drawer  or  indorsers ;  Engli$h  v. 
Darky,  2  B.  ^  P.  62.  and  see  post;  yet,  if  he  becomes  in- 
solvent, and  the  holder  compounds  with  him  for  a  certain  sum 
and  releases  him  from  the  rest,  it  is  a  discharge  to  the  other 
paities.  Thus,  where  the  agent  of  the  holders  of  a  bill,  on 
the  acceptors  becoming  insolvent,  signed  a  composition  deed 
upon  receiving  a  dividend  in  full  discharge  of  the  estate  of  jhc 
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acceptors  (conceiving  that  the  compoaition,  which  took  place 
at  Hamburgh,  was  in  the  nature  of  a  hankrupUnr,)  it  was  held 
that  the  drawer  was  thereby  discharged.  Per  Lord  Eldorif  C. 
"  The  law  is  not  disputed.  It  was  held  by  Lord  Thurlow, 
(Ex  parte  Smith,  1  Co.  B.  L.  168.  171.)  upon  great  delibe- 
ration, that,  if  a  person,  having  thesecuri^  of  drawer  or  ac- 
ceptor, with  effects  (a  distinction,  much  -to  be  reeretted,  hav- 
ing given  very  mischievous  authenticity  to  accommodBition  paper) 
'  gives  the  acceptor  time,  and  much  more  if  the  drawer  [holder], 
&lly  discbarges  the  acceptor  by  composition,  the  holder  can 
no  longer  ma&e  a  demand  upon  the  drawer,  whether  solvent 
or  not ;  for  this  reason,  that  if  the  drawer  could  come  upon 
the  acceptor  afterwards,  the  acceptor  does  not  receive  any  oe- 
nefit  by  the  composition.  The  nature  of  the  contract  must 
therefore  be,  that  the  holder  shall  so  deal  with  the  bill,  that 
no  third  person  shall  come  upon  the  acceptor  in  consequence 
of  his  act.  I  remember  Lord  Thurlow  said  he  had  con- 
sulted the  judges  upon  that  case.  The  decision  is,  therefore, 
of  very  high  authonty.  Lord  Rosslyn  was  struck  with  this 
consideration,  that  if  the  holder  did  all  he  could  substantially 
do  for  the  benefit  of  the  persons  whose  names  were  upon  the 
bill,  that  was  all  that  could  be  expected ;  and  held,  that  he 
should,  if  he  really  acted  for  the  benefit  of  the  other  parties 
by  taking  a  composition  from  the  acceptor,  go  on  against  the 
drawer.  But  the  misfortune  of  that  is,  that  the  other  par- 
ties have  a  right  by  law,  to  consider  what  is  for  their  benefit 
and  are  the  judges  of  that,  and  that  has  been  carried  so  far, 
that  the  actual  bankruptcy  of  tlie  acceptor  does  not  dispense 
with  the  necessity  of  notice  to  the  drawer."  Ex  parte  Wilson, 
11  Ve$,  410. 

The  following  is  the  case  referred  toby  Lord  Eldon.  The  in- 
dorser  of  certain  bills  and  notes  became  bankrupt,  and  the 
holder  proved  the  amount  under  his  commission,  and  af^r- 
wards  compounded  with  and  discharged  the  acceptor  without 
the  consent  or  privity  of  the  assignees  of  the  indorser,  and  the 
Lord  Chancellor  held  that  the  indorser's  estate  was  thereby  dis- 
charged and  ordered  the  proof  to  he  expunged.  Ex  parte 
Smith,  3  Br,  C,C.  1.  So  where  an  action  was  brought  by 
several  partners  as  indorsees  of  a  promissory  note  against  the 
defendant  as  indorser,  and  it  appeared  in  evidence  that  one 
of  the  partners  had  discharged  a  prior  indorser  by  a  deed  of 
composition,  it  was  held  that  such  deed  operated  as  a  release 
to  the  defendant.  Elliton  v,  Detell,  Brittol  Sum,  Ass,  M,  S. 
ISelw.  A^P.348.  4th  Ed. 

Of  dravaer — how  discharged  — hy  holder  making  acceptor  his 
executor,^  If>  a  creditor  constitutes  his  debtor  his  executor,  this 
is  a  release  or  discharge  of  the  debt,  whether  the  executor  acts 
or  not.    2  BL  Com.  511, 12.     Wankford  v,  Wankford,  1  SaUc. 
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1299.  Therefore,  if  the  holder  of  a  bill  makes  the  acceptor 
his  executor  and  dies,  this  discharge  will  operate  as  a  dis- 
charge of  the  drawer  and  prior  indorsers.  Chitty,  345.  7th 
Ed.  Poth*pL  191. 

Of  drawer  —  how  discharged  —  not  by  time  given  to  an  ac' 
tommodation  acceptor,']  The  ground  of  holding  the  drawer 
discharged  by  indulgence  to  the  acceptor  being  that  the  indul- 
gence would  otherwise  be  nugatory  since  the  holder  might  sue 
the  drawer,  who  must  sue  the  acceptor,  or  himself  be  a  suf- 
fever  by  the  act  of  the  holder,  it  has  been  held  that  in  cases 
of  accommodation  acceptances,  the  giving  time  or  discharging 
the  acceptor  does  not  discharge  the  drawer,  who  on  being  sued, 
will  have  no  right  to  resort  to  the  acceptor.  Thus,  where  in 
an  action  against  the  drawer  of  a  bill,  accepted  for  the  accom- 
modation of  the  drawer,  it  appeared  that  the  holder  had  given 
time  to  the  acceptor.  Lord  Ellenborough  ruled  that  under  these 
circumstances  the  defendant  was  not  discharged.  "  The  drawer 
of  an  accommodation  bill,"  said  his  lordship,  "  must  be  con- 
sidered as  the  principal  debtor,  and  the  acceptor  only  in  the 
light  of  a  surety.  {See  antet  p.  2,)  The  reason  why  notice 
of  the  dishonour  of  a  bill  must,  in  general,  be  given  to  the 
drawer  of  a  bill,  is  that  he  may  recoup  himself  by  withdrawing 
his  effects  from  the  hands  of  the  acceptor,  and  he  is  discharged 
by  time  being  ?iven  to  the  acceptor  without  his  consent,  be- 
cause his  remedy  over  against  the  acceptor  may  thus  be  ma- 
terially affected.  But  where  the  bill  is  accepted  merely  for 
the  accommodation  of  the  drawer,  he  has  no  efiects  to  with- 
draw, and  no  remedy  to  pursue  when  compelled  to  pay.  He 
therefore  suffers  no  injuiy  either  by  want  of  notice  or  by  time 
being  given  to  the  acceptor,  ana  in  an  action  on  the  bill  he 
cannot  defend  himself  on  either  of  those  grounds."  Collott 
V.  Hedgh,  3  Campb.  281.  Seh  Ex  parte  Wilson,  11  Ves,  411. 
So  it  was  held  that  the  holder  for  value  of  a  bill,  accepted  for 
the  accommodation  of  the  drawer,  might  prove  the  bill  under 
a  commission  against  the  drawer,  notwithstanding  he  had  ta- 
ken security  from  the  acceptor  and  given  him  tune  for  pay- 
ment. Ex  parte  Hotden,  Co.  B.  L.  167.  and  see  Lewis  v.  Jones, 
4  £.5fC.  506.  Upon  the  same  principle,  where  the  ac- 
ceptor is  the  agent  of  the  drawer,  the  latter  will  not  be  dis- 
charged by  time  given  to  the  former.  In  an  action  for  goods 
sold,  it  appeared  that  the  plainti£&  were  to  be  paid  for  the 
goods  by  a  bill  on  one  Aaron,  an  agent  of  the  defendant  in 
London ;  Aaron  accepted  the  bill,  here  when  due,  had  produce 
in  his  hands  consigned  to  him  by  the  defendant,  more  than 
sufficient  to  satisfy  the  bill,  but  there  was  no  market  for  it 
at  the  time.  He  stated  to  the  plaintiffs  that  he  was  unable 
to  pay  it,  and  they  twice  allowed  him  to  renew  it,  without  in- 
fomung  the  defendant:  Aaron  afterwards  failed,  with  money 
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oi  the  defendant  in  his  hands  more  than  sufficient  to  pay 
the  bill.  Lord  Ellenborough  was  of  opinion  that  Aaron  was 
only  in  the  nature  of  a  surety,  and  remarked  that  as  he  was 
not  in  cash  to  pay  the  bill  when  it  became  due,  it  was  rather 
in  favour  of  the  defendant  to  allow  it  to  be  renewed.  The  debt 
was  originally  due  to  the  defendant,  and  the  security  taken  from 
his  agent  could  be  no  extinction  of  it.  It  was  impossible 
to  say  that  the  purchaser  of  goods  could  be  discharged  under 
these  circumstances,  by  want  of  notice,  like  the  drawer  of  a  bill 
of  exchange.  The  plainti&  had  a  verdict,  which  on  a  motion 
for  a  new  trial  was  approved  of  by  the  court.  Clarke  v,  Noel, 
3  Campb.  411. 

Of  drawer  —  how  dUcharged  —>  not  by  receiving  pari  paymeKt 
from  acceptor  or  indorter.l  It  was  formerly  hSid  that  if  the 
holder  of  a  bill  received  any  part  of  the  money  from  the  ac- 
ceptor, or  if  the  holder  of  a  note  received  any  part  of  it  from 
the  maker,  the  drawer  and  indorsers  in  the  one  case,  and  the  in- 
dorsers  in  the  other,  were  discharged  on  the  ground  that  the 
holder  thereby  gave  .credit  to  the  acceptor  or  maker  only. 
Tauell  V.  Lewis,  1  Lord  Baym.  743.  Kelloek  v.  Robineon, 
2  Str»  745.  But  it  has  since  been  held  that  the  drawer  is  not 
discharged  by  the  holder  receiving  part  payment  either  {ram 
the  acceptor  or  from  an  indorser,  for  it  is  only  in  aid  of  the 
parties  who  are  liable  upon  the  bill.  Gould  «.  Robton,  8 
iast,  580.  Walwynv.St,  Quintin,  1  B.^P.  656.  Hewett 
«.  Goodrich,  2  C.  ^  P.  468.  So  it  has  been  held  that  en- 
tering up  judgment  on  a  warrant  of  attorney,  against  one  of 
the  makers  of  a  joint  and  several  promissory  note,  and  levy- 
ing part  under  a  Ji.  fa,  is  not  a  discharge  to  the  other  maker. 
Ayrey  v.  Davenport,  2  N,  R,  474. 

Of  the  drawer — how  discharged — not  by  indulgence  to  ac- 
ceptor, with  his  assent,  or  after  promise  to  pay*]  The  drawer 
or  indorser  wiU  not  be  discharged  by  indulgence  given  to  any 
other  party,  if  it  be  given  with  the  assent  of  the  drawer  or 
indorser ;  or  if  after  notice  of  its  having  been  given,  he  pro- 
mise to  pay  the  bill.  The  acceptor  of  a  bill  offered  to  give 
^e  holder  a  warrant  of  attorney,  payable  by  instalments*  and 
the  latter  informed  the  drawei-  of  the  fact,  who  said,  "  You 
may  do  as  vou  like,  for  I  have  had  no  notice  of  the  non-pay- 
ment." The  drawer  in  fact  had  received  notice,  and  the  bolder 
took  the  warrant  of  attorney.  Under  these  circumstances, 
the  court  of  C.  P.  were  of  opinion  that  the  drawer  was  not 
discharged.  Per  Lord  Alvanley,  "In  this  case  the  drawer 
had  complete  knowledge  of  the  non-payment  of  the  bill,  and 
of  the  holder's  intention  to  take  a  warrant  of  attorney  payable 
by  instalments  ;  yet  upon  this  latter  circumstance  being  men- 
tioned to  him,  he  does  not  say,  '  If  you  give  time  to  the  ac- 
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oeptor  I  will  have  nothing  more  to  do  with  it ;'  but  he  suffsn 
lum  to  go  away  without  making  any  objection.  Such  conduct 
amounts  to  a  tacit  consent  to  the  intended  agreement  between 
the  holder  and  the  acceptor/'  Clark  v.  Devlin,  3  B.  4*  P.  363. 
So  where  the  holder  of  a  bill  gave  time  to  the  acceptor,  but  the 
drawer,  three  months  after  the  bill  was  due,  said  to  the  holder 
(having  before  told  the  acceptor  that  he  was  glad  time  had 
been  given  him)  **  I  know  1  am  liable,  and  if  Jones  (the 
ttcceplor)  does  not  paj  it,  I  will,"  it  was  held  that  he  still  was 
liable.  The  court  said  Uiat  the  defendant  had  made  the  pro- 
mise with  a  full  knowledge  of  the  circumstances,  and  could 
not  now  defend  himself  on  the  ground  of  his  ignorance  of 
the  law,  when  he  made  the  promise.  Stevens  v.  Lynch, 
12  East,  38.  2  Campb.  332.  S,  C.  But  where  the  indorser 
of  a  bill,  on  being  told  that  the  holder  had  taken  up  the  bill 
W  another  bill,  approved  of  it,  and  said,  *'  it  was  the  best 
thing  that  could  be  done,"  Lord  Ellenborough  held  the  in- 
dorser discharged.  '*  The  plaintiff, "  (the  indorser)  said  his 
Lordship,  "  does  not  appear  to  have  recognized  the  act  of  the 
defendants,  (the  holders^*  His  approbation  of  what  had  been 
done  must  refer  to  the  acceptor  of  the  bill,  to  whom  it  was 
evidently  advantageous.  The  holders  had  no  right  to  make 
terms  with  the  acceptor,  and  by  so  doing  they  discharged 
the  indorser."     Withall  v,  Masierman,  2  Campb.  179. 

Liability  of  aeceptor,"]  Where  a  bill  is  accepted  generally, 
the  acceptor  is  liable  to  pay  it  according  to  the  terms  of  the 
bill.  Wnere  it  is  accepted  conditionally,  he  is  liable  to  pay  it 
according  to  the  terms  of  the  bill,  varied  by  the  conditions  in 
the  acceptance.  And  where  a  bill  is  accepted,  to  which,  before 
acceptance,  the  indorser  has  annexed  a  condition,  the  acceptor 
is  bound  to  pay  it  according  to  the  terms  of  the  bill,  varied  by 
the  teims  of  the  conditional  indorsement.  Robertson  v.  Ken- 
sington, 4  Taunt.  30.  The  contract  of  the  aooepUw  is  only 
to  pay  the  sum  specified  in  the  bill,  and  interest  according  to 
the  legal  rate  of  interest  where  it  is  due.  Per  Ld.  EUtn- 
borough,  WooUey  v.  Crawford,  2  Campb.  445.  And,  there- 
fore, he  is  not  liable  to  pay  re-exchange.  Ibid.  Napier  v. 
Schneider,  12  East,  420.  See  post.  Chap.  XIII.  and  Note. 
An  accommodation  acceptor  is  liable  to  a  person  who  took 
the  bill  for  value,  although  with  notice  of  its  being  an  ac- 
commodation acceptance.  Smith  v.  Knox,  3  Esp.  46.  Fentwn 
V.  Pocock,  1  Marsh.  16. 

The  dniwee  by  accepting  a  bill  is  concluded  from  question- 
ing the  handwriting  of  ue  drawer,  and  therefore,  if  the 
drawer's  name  b  forged  he  is  still  liable  to  pay  the  bill.  Smith 
V.  Chester,  1  T.  R.  655.  Bats  v.  Clive,  AU.^S.  15,  and  see 
pott.  Chap.  XII.  And  where  the  drawee  of  a  bill,  on  being 
asked  if  the  acceptance  is  his  own  hand-writing,  answers  that 
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it  is,  and  that  it  will  be  duly  paid,  he  cannot  afterwards  set 
up  the  forging  of  bis  name,  for  he  has  accredited  the  bill,  and 
induced  a  thud  person  to  take  it.  Leach  v.  Bueharumf  4.Esp. 
226,  and  see  post. 

The  acceptor  of  a  bill  is  liable  to  pay  it  immediately  upon 
its  becoming  due,  and  if  he  neglect  to  do  so,  he  cannot  plead 
a  tender  after  the  day  of  payment  and  before  action  brought, 
for  a  plea  of  tender  is  in  strictness  applicable  only  to  cases 
where  the  party  pleading  it  has  never  been  guilty  of  any 
breach  of  his  contract.     Hume  v.  Peploe,  8  Eatt,  168. 

Liability  of  acceptor — how  discharged — Release."]  The 
liability  of  the  acceptor  may  be  discharged  by  a  release  from 
the  holder  of  the  Dili,  or  from  any  other  party  to  the  bill,  as 
between  himself  and  the  acceptor.  Thu3,  where  in  an  action 
by  the  payee  against  the  drawer  of  a  bill,  a  release  in  the 
common  form  was  executed  by  the  defendant  to  the  acceptor, 
.  for  the  purpose  of  making  the  latter  a  competent  witness ; 
Lord  Ellenborough  held,  that  the  release  being  of  all  causes 
of  action,  for  or  by  reason  of  any  matter  or  thin^  which  had 
happened  down  to  the  present  moment,  would  discharge  the 
acceptor  from  all  liability  to  the  drawer.  Scott  v.  Lifford, 
1  Camph,  250.  But  where  in  an  action  against  the  acceptor 
of  a  bill  the  defendant  pleaded  a  release  after  the  bill  drawn 
and  before  the  acceptance  by  the  defendant,  it  was  adjudged 
no  plea,  for  the  release  was  before  the  defendant  was  charge- 
able. Drage  v.  Netter,  1  Ld.  Raym.  65.  A  release  by  the 
holder  to  the  acceptor  will  be  no  defence  to  an  action  by  a 
subsequent  indorsee,  for  valuable  consideration  and  without 
notice.     Dod  v,  Edwards,  2  C.  4*  P.  602. 

Liability  of  acceptor  how  discharged — waiver.']  The  liability 
of  an  acceptor  difiers  much  from  that  of  a  drawer.  He  can 
only  be  discharged  by  an  express  agreement  among  the  parties 
that  he  shall  be  so  ;  by  an  express  renunciation  by  the  holder, 
of  bis  liability,  by  payment,  or  by  neglect  on  the  part  of  th^ 
holder  to  get  paid  when  he  had  the  proper  means  of  payment 
in  his  power.  Per  Littledale,  J.  Farquhar  v.  Southey,  1  Moo. 
Sf  Mai.  16.  Thus,  where  in  an  action  against  an  acceptor, 
it  appeared  that  the  plamtifF  had  agreed  to  consider  the  ac- 
ceptance at  an  end,  and  had  written  in  his  books  **  Mr.  P's 
acceptance  at  annulled,"  and  had  kept  the  bill  from  17T2  to 
1775,  without  calling  on  the  acceptor;  a  verdict  was  found 
for  the  defendant.  Walpole  v.  Pulteney,  cited  Dougl.  237. 
248.  4th  Ed.  So  where  the  indorsee  of  a  bill  arrested  the 
acceptor,  but  finding  that  it  was  an  accommodation  acceptance, 
took  a  security  from  the  drawer,  and  sent  word  to  the  acceptor 
that  he  had  settled  with  the  drawer  and  he  need  not  trouble 
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himself  any  further ;  it  was  held  that  the  acceptor  could  not 
afterwards  be  sued.  Black  v,  Peele,  Ibid.  So  it  has  been 
held  that  a  promise  to  accept,  in  consideration  that  goods  shall 
be  consigned  to  the  acceptor  to  answer  the  bill,  together  with 
a  policy  of  insurance,  is  discharged  by  the  holder  of  the  bill 
taking  to  the  goods,  and  selling  them  himself.  Mason  v.  Hunt, 
Dougt.  284.  297.  4th  Ed, 

But  where  the  holder  of  an  accommodation  bill,  on  its  be- 
coming due,  applied  to  the  drawer  and  pressed  him  for  payment, 
and  received  interest  upon  the  bill  from  him,  and  the  principal  of 
another  bill  drawn  under  similar  circumstances,  and  suffered 
several  years  to  elapse  without  calling  on  the  acceptor,  the 
court  held  that  the  acceptor  was  not  discharged.  Per  WilUs, 
J.  "  I  do  not  think  silence  can  discharge  the  acceptor.  No 
case  of  a  tacit  discharge  has  been  produced.  In  Black  v. 
Peele  the  discharge  was  in  express  words.  In  Walpole  t/. 
Pulteney  the  case  was  put  upon  the  entry  in  the  books,  being 
an  express  discharge."  Dingwall  v.  Dunstery  Dottgl,  235. 247. 
4th  Ed,  See  alto  Bym  v.  Godfrey,  4  Ves,  8.  The  drawer  of 
a  bill,  when  it  was  due,  paid  part  to  the  holder,  and  indorsed  a 
promise  to  pay  the  rest  in  three  months.  After'a  lapse  of  three 
years  the  holder  sued  the  acceptor.  Lord  Mansfield  nonsuited 
the  plaintiff.  On  an  application  for  a  new  trial,  his  Lordship 
said,  the  doubt  was  whether  the  question  should  not  have  been 
left  to  the  Juiy,  and  per  Buller,  J„  **1  rather  think  the  case 
should  have  gone  to  the  jury,  but  I  am  not  therefore  of  opinion 
that  there  ought  to  be  a  new  trial ;  the  indorsement  could  not 
have  been  meant  as  an  additional  secunty,  for  the  drawer  was 
equally  liable  before  ;  I  should  have  left  the  question  to  the  jury, 
but  with  very  strong  observations,  and  as  the  demand  is  so 
small  I  do  not  think  there  ought  to  be  a  new  trial."  Ellis  v, 
Galindo,  cited  Dougl.  250.  (n).  4th  Ed,  In  an  action  by  the 
indorsee  against  the  acceptor  of  a  bill  no  demand  was  proved 
till  near  three  months  after  the  bill  was  due,  and  when  the 
drawer  had  become  insolvent.  Per  Ld,  Man^ld,  C.  J, 
"The  acceptor  of  a  bill  or  maker  of  a  note  always  remains 
liable.  The  acceptance  is  proof  of  having  assets  in  nis  hands, 
and  he  ought  never  to  part  with  them  unless  he  be  sure  that 
the  bill  is  paid  by  the  drawer."  Anderson  v.  Cleveland, 
13  East,  430.  (n).     1  Esp.  Dig,  N.  P,  68.  4th  Ed.  S.  C 

lu  an  action  by  the  indorsee  against  the  acceptor  of  a  bill,  it 
appeared,  that  when  the  bill  was  presented  for  payment,  the 
defendant  said,  that  the  acceptance  was  a  forgery,  and  offered 
to  make  an  affidavit  to  that  fact.  The  affidavit  had  been  drawn 
and  engrossed,  but  not  sworn.  The  plaintiff,  at  first,  agreed 
not  to  sue  the  defendant,  if  he  would  make  the  affidavit,  but 
afterwards  refused  to  receive  it.  Per  Lord  Kenyon,  **  Had 
the  defendant  sworn  the  affidavit,  I  should  have  held,  that  he 
had  discharged  himself  of  the  present  action,  though  such  affi- 
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davit  had  been  false.  Bat,  as  the  defendant  has  not  sworn 
the  affidavit,  he  still  remains  liable,  unless  he  can  prove  the 
acceptance  a  forgery."  Stevens  v.  Thacker,  Peake,  187.  In 
an  action  against  the  acceptor  of  a  bill,  it  was  proved,  that  the 
plaintifis,  me  holders,  wno  knew  that  the  acceptance  was  an 
accommodation  one,  and  had  in  their  hands  property  of  the 
drawer,  from  which  they  expected  to  be  satisfied,  said,  at  a 
meeting  of  the  defendant's  creditdrs,  "  they  looked  to  the 
drawer,  and  should  not  come  upon  the  acceptors  of  the  bill," 
in  consequence  of  which  the  defendants  assigned  the  whole  of 
their  property  to  the  creditors.  Lord  £llenborough  directed  the 
jury  to  consider,  whether  the  language  employed  by  the  plain- 
tiff amounted  to  an  absolute,  unconditional,  renunciation  by 
them,  as  holders  of  the  bill,  of  all  claims  in  respect  of  it  upon 
the  defendants,  as  acceptors,  whereby  the  latter  had  entered 
into  an  arrangement  with  their  creditors ;  in  that  case,  the  ac- 
ceptors were  discharged  from  their  liability-  The  holders  had 
made  their  election,  and  could  now  only  proceed  against  the 
drawer.  On  the  other  hand,  if  the  words  only  imported,  that 
they  looked  to  the  drawer  in  the  first  instance,  that  it  was  not 
then  necessary  to  come  upon  the  acceptors,  and  that  they  should 
not  resort  to  tnem  if  satisfaction  could  be  obtained  from  ano- 
ther quarter ;  they  did  not  waive  their  remedy  by  this  condi- 
tional promise,  and  the  acceptor  still  continued  liable,  until 
the  bill  should  be  actually  paid.  The  jury  found  for  the  plain- 
tifis. Whatley  v.  Trieker,  1  CamjA.  35.  In  an  action  against 
an  acceptor,  it  was  proposed  to  prove,  for  the  defendant,  that 
the  plaintiff,  the  holder,  being  discharged  under  the  insolvent 
act,  nad  delivered  in  a  blank  schedule,  whereby,  as  contended, 
he  had  acknowledged  that  the  bill  was  satisfied.  But  per 
Lord  EUenborough,  **  The  mere  omission  to  insert  the  bill  in 
his  schedule,  is  not  enough  to  prove,  that  the  amount  was  not 
then  due ;  and  we  have  positive  evidence  that  it  was  accepted 
for  a  full  consideration."    Hart  v.  Newman,  3  Campb,  13. 

In  an  action  against  the  acceptor,  it  was  proved  for  the  de- 
fendant, that  on  his  attorney  applying  to  the  plaintiff,  to  know 
what  the  amount  of  his  claim  was,  the  plaintiff  stated,  he  had 
judgments  against  the  defendant  on  warrants  of  attorney  to  the 
amount  of  7002. ;  that  as  to  the  bill,  he  should  look  to  the 
drawer  for  it ;  that  the  sum  of  160/.  was  due  upon  it,  and  that 
he  held  the  warrant  of  attorney  of  an  Irish  baronet  for  the 
amount,  and  that  he  wanted  no  more  from  the  defendant  than 
was  included  in  the  warrants  of  attorney*  In  consequence  of 
this,  the  attorney  paid  all  but  the  bill,  which  he  should  not 
otherwise  have  done.  Per  Lord  Ellenborough,  "  If  the  holder 
does  not  expressly  renounce  all  claim  upon  the  security,  it 
still  remains  valid  m  point  of  law.  If  the  party  were  to  forego  a 
bill  in  equity  on  that  account,  it  would  be  a  good  consideration 
for  a  renunciation  of  part  of  his  claim,  but  the  ground  of  re- 
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nundatioii  must  be  distinctly  proved.    The  plaintiff,  probably, 
might  suppose  that  the  drawer  would  pay  the  bill,  and  that  he 
should  not  ha^e  occasion  to  call  upon  the  defendant.    I  am  of 
opinion,  that,  in  point  of  law  the  drcomstances  do  not  amount 
to  an  express  renunciation,  and  nothing  short  of  that  will  be 
sofficient  to  discharge  the  defendant."     Parker  v.  Leigh,  2 
Stark.  228.    See  alto  Adams  v.  Gregg,  2  Stark.  533.    The  de- 
fendants were  sued  as  acceptors  of  two  bUls.    I'he  plaintiffs,  the 
indoisers,  were  bankers.    The  bills  were  accepted  for  the  ac- 
coomiodation  of  one  Leader.    The  plaintifis  never  made  any 
demand  on  the  defendants  till  after  Leader's  bankruptcy,  three 
years  after  one  bill  became  due,  and  four  years  after  the  other. 
The  defendants,  two  years  after  the  second  bill  became  due, 
opened  a  banking  account  with  the  plaintifis,  but  the  plaintifis 
did  not  then  inform  them  that  they  held  these  bills  against 
them.    The  balances  which  the  defendants  had  in  the  hands  of 
the  plaintifib,  seldom  exceeded  300/.  (the  bills  were  600£. 
each),  but,  on  two  occasions,  they  had,  for  two  or  three  days, 
balances  to  their  credit  of  more  than  1000/.  on  which  the 
plaintifis  made  no  claim.    The  plaintifis  debited  Leader  up  to 
the  time  of  his  bankruptcy,  with  interest  on  the  bills,  but  never 
carried  the  bills  themselves  to  the  debit  of  his  account.    Per 
LittUdaU,  J. — **  The  only  question  I  can  leave  to  the  jury  is, 
whether  they  can  collect  from  the  dealings  between  the  parties, 
evidence  that  the  plaintiffs  ever  entered  mto  an  agreement  to 
discharge  the  defendants,  or  expressly  renounced  all  intention 
of  holding  them  liable.    If  the  jury  were  satisfied  of  the  exist* 
ence  of  either  of  these  facts,  their  verdict  should  be  for  the  de- 
fendants; if  otherwise,   for  the  plaintifis."     Verdict  for  the 
plaintiffii.     Farqukar  v,  Southey,  1  Moo.  ^  Mai.  14. 

Cff  acceptor  and  maker, — how  discharged  or  suspended,  by 
eubttitwted  bUl,  or  security,  or  g^iving  time.}  The  liability  of  the 
acceptor  of  a  bill,  or  of  the  maker  of  a  note,  may  be  discharged, 
or  suspended,  by  the  holder's  receiving  a  substituted  bill,  or 
other  securi^.  Thus,  taking  a  new  bill  from  the  acceptor  the 
original  bill  to  be  kept  as  a  securi^,  operates  as  an  agreement, 
that,  in  the  meantime,  the  original  bill  shall  not  be  enforced. 
Per  Lord  Ellenboraugh,  Gould  v.  Bobson,  8  East,  580,  and 
see  Pring  v.  Clarkson,  1  B.S^C.  14.  ante,  p.  78.  Where,  on  a 
bill  becoming  due,  and  action  brought,  it  was  agreed  between 
.  the  holder  and  the  acceptor,  that  the  latter  should  pay  the  costs 
incurred,  give  a  warrant  of  attorney  for  the  debt,  and  renew 
the  bUl,  and  accordingly  the  acceptor  gave  the  warrant  of  at- 
torney, and  accepted  another  bill  for  the  amount,  (which  the 
holder  paid  away,  and  which  was  still  outstanding)  but  did 
not  pay  the  costs  ;  in  an  action  on  the  first  bill.  Lord  Ellen- 
borough  ruled,  first,  that  as  judgment  had  not  been  entered  up, 
the  warrant  of  attorney  was  only  a  collateral  security,  and  did 
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not  merge  the  debt ;  and,  secondly,  that  the  facts  above  stated, 
famished  no  defence,  since  the  costs  not  having  been  paid, 
it  was  like  accord  without  satisfaction.  Norris  v,  Aylett, 
2  Campb.  328.  But  where,  in  a  similar  case,  the  second  bill 
had  been  paid  when  due,  but  the  defendant  had  neglected  to 
pay  the  costs  of  the  warrant  of  attorney,  according  to  the  agree- 
ment between  khe  parties,  it  was  held,  by  the  court  of  Com- 
mon Pleas,  that,  by  the  payment  of  the  second  bill,  the  right 
to  sue  upon  the  first  was  wholly  extinguished,  and  that  Uie 
plaintiff  could  only  recover  the  amount  of  the  costs.  DUUm 
«.  Rimmer,  7  B.  Moore,  427.  1  Bingh.  100.  5.  C. 

Where  a  person  having  funds  in  his  hands  belonging  to  the 
drawer  of  a  bill,  accepted  for  the  accommodation  of  the  drawer, 
took  up  the  bill,  to  prevent  proceedings  against  the  drawer,  on 
condition  that  he  should,  if  necessary,  stand  in  the  situation  of 
the  then  holder,  and  he  had  also  declared,  that  the  acceptor 
should  not  be  troubled ;  in  an  action,  brought  in  the  name  of 
the  holder,  against  the  acceptor,  it  was  held,  that  the  defend- 
ant had  not  been  discharged.  Adams  v,  Crtegg,  2  Stark,  531. 
.  Where  a  bill  had  been  accepted  by  two  persons  in  partner- 
ship, and  the  holder,  when  it  became  due,  took  anoUier  bill 
for  the  same  amount  from  one  of  the  partners  only.  Lord 
Kenyon  held,  that  the  holder,  by  taking  the  sole  bill  of  the 
other  partner,  had  discharged  his  co-partner.  Evans  v.  Drum-' 
mond,  4  Esp.  91.  and  see  Reed  v.  Wliite,  5  Esp.  122.  But  it 
has  been  said  by  Holroyd,  J.  that  the  circumstance  of  a  cre- 
ditor giving  time  to  one  of  several  joint  debtors,  will  not  dis- 
charge the  others.  Bedford  v.  Deakin,  2  B,S^  A,  217.  S,  C. 
2  Stark.  180.  ante^p,  79. 

Compounding  with  the  principal,  discharges  the  surety  who 
has  joined  him  in  a  joint  and  several  promissory  note.  An 
action  was  brought  against  the  defendant  only,  on  a  joint  and 
several  promissory  note,  made  by  the  defendant,  and  one  Stod- 
dart.  Plea,  non  a-ssumpsit.  The  defendant  gave  in  evidence 
an  agreement  in  writing,  entered  into  by  the  plaintiff,  with  the 
assignees  of  Sloddart,  then  a  bankrupt,  to  receive  from  them 
600L  in  lieu  of  8832.  actually  due  from  the  bankrupt  on  this 
note,  and  on  other  transactions.  The  defendant  obtained  a 
verdict.  On  motion  to  set  it  aside,  it  was  resisted  on  the  part 
of  the  defendant,  on  the  ground  that  the  agreement  put  an 
end  to  the  plaintiff's  recovery  on  the  note,  that  the  pnncipal 
could  not  be  discharged  without  discharging  the  surety  also. 
On  the  part  of  the  plaintiff,  it  was  urged,  that  it  was  not  the 
meaning  of  the  agreement,  that  the  defendant  should  be  dis- 
charged. **  But,'*  per  Lord  Mansfield,  **  the  plaintiff  was 
pai1y  to  the  agreement,  and  we  cannot  receive  parol  evidence 
to  explain  it.  Whatever  might  be  the  intention  of  the  parties, 
the  principal  cannot  be  released  without  its  operating  for  the 
benefit  of  the  surety."    Rule  discharged.     Garrett  v.  JuU, 
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B.  IL  M.  22  G.  3.  M.  S.  Selw.  N.  P.  369.  4th  edit.  Bat, 
where  several  persons  make  a  promissory  note,  as  joint  sure- 
ties, the  dischaiige  of  one  of  the  sureties  by  a  composition,  will 
not  operate  as  a  discharge  of  the  others.  Ex  parte  Gijford, 
6  Ves.  805.  See  Dunn  v.  SUe,  Holt,  403. 

Cff  acceptor — how  discharged — giving  time  to  drawer  of 
an  accommodation  bill,']  Whether  the  holder  of  a  bill,  accepted 
for  the  accommodation  of  the  drawer,  by  giving  time  to  th 
drawer,  discharges  the  acceptor,  seems  not  to  be  well  settled. 
(See  Note  16.)  Where,  in  such  a  case,  the  holder  received  part 
pa}rment  from  the  drawer,  and  gave  him  time  to  pay  the  re- 
mainder, without  the  concurrence  of  the  acceptor,  Ix>rd  Ellen- 
borough  said,  that  this  being  an  acconmiodation  bill  within  the 
knowledge  of  all  the  parties,  the  acceptor  could  only  be  consi- 
dered a  surety  for  the  drawer,  and  in  the  case  of  simnle  con- 
tracts, the  surety  is  discharged  by  time  being  given,  witnout  his 
concurrence,  to  the  principal.  Plamtiff  nonsuited.  Laxton  v.  Peat, 
2  Campb,  185.    Abbott,  C.  J.  in  the  case  of  Adams  v.  Gregg, 

2  Star.  533,  seemed  to  be  of  the  same  opinion,  though  the  circum- 
stance of  the  case  did  not  call  upon  him  to  express  it.  He  there 
said,  **  If  he,  (the  holder)  had  discharged  himself  from  suing 
Holmes,  (the  drawer)  who  was  to  be  considered  as  the  piincipal, 
.the  present  action  could  not  have  been  brought  against  the  sure- 
ty," (the  accommodation  acceptor.)  So,  also,  in  Collet  v.  Haigh, 

3  Campb.  281,  ante,  p.  81,  Lord  Ellenborough  treated  the 
drawer  as  the  principal,  and  the  accommodation  acceptor  as  the 
surety.    And  see  HUl  v.  Read,  Dow.  ^  Ry.  N.  P.  C.  26. 

But  the  authority  of  Laxton  v.  Peat  has  been  frequently 
doubted.  Thus,  it  was  said  by  Mansfield,  C.  J.  that,  except 
in  the  above  cited  case,  it  never  was  knovim  that  any  thing 
passing  between  other  parties,  could  discharge  an  acceptor* 
naggett  v.  Axmore,  4  Taunt,  30.  So,  it  was  ruled  by  Lord 
£ldon,  C.  J.  that  giving  time  to  the  drawer  of  a  bill,  accepted 
for  the  accommodation  of  the  drawer,  did  not  discharge  the  ac- 
ceptor. Smith  V,  Knox,  3  £sp.  46.  Where  the  defence  was, 
time  given  to  the  drawer,  (the  plaintiff  knowing  it  to  be  an 
accommodation  bill,)  but  it  also  appeared,  that  on  the  bill  be- 
coming due,  it  had  been  presented  to  the  acceptor  for  payment, 
who  promised  to  pay  it,  Gibbs,  C.  J.  said,  that  admitting 
Laxton  v.  Peat  to  be  law,  of  which  grave  doubts  have  been 
entertained,  this  case  might  be  distinguished.  Lord  Ellenbo- 
rough's  decision  proceed^  upon  the  ground,  that  the  drawer, 
according  to  the  understanding  of  the  different  parties  to  the 
bill,  was  considered  as  primarily  liable,  and  was,  in  the  first 
instance,  looked  to  for  pavment.  But  here  payment  is  demanded 
from  the  acceptor  when  the  bill  becomes  due,  and  he  then  pro- 
mises to  pay  it.  This  shews  that  he  was  held  liable,  as  in  the 
common  case  of  the  acceptor  of  a  bill  of  exchange,  and  he  is 
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not  discharged  by  time  given,  under  these  circumstances,  to 
the  drawer.  Kmriion  v.  Cooket  3  Campb,  362.  The  plaintiif 
took  a  bill,  without  notice  that  it  was  accepted  for  the  accom* 
modation  of  the  drawer.  When  due,  it  was  presented  for  pay- 
ment, and  refused,  and  the  pUdntiff  was  then  informed,  that 
it  was  an  accommodation  bill.  The  plaintiff  afterwards  re- 
ceived part  of  the  amount  from  the  drawer,  and  took  a  cognovit 
from  hnn  for  the  remainder,  payable  at  a  future  day.  Under 
the  diraetion  of  MansBeld,  C.  J.  there  was  a  verdict  for  the 

Slaintiff,  which  the  court  of  C.  P.  refused  to  set  aside*  Per 
farufieldt  C.  J. — ''  It  is  impossible  for  us  to  consider  the  ac- 
ceptor of  an  accommodation  bill  in  the  light  of  a  surety  for  the 
paj^ent  by  the  drawer ;  and  we  cannot,  therefore,  say  that 
he  is  discharged  by  the  indulgence  shewn  to  the  drawer.  One 
might  find  here  a  veiy  important  distinction  between  this  case 
and  the  case  decided  by  Lord  Ellenborough,  namely,  that  here 
the  person  taking  the  bill  did  not,  at  the  time  that  he  took  it, 
know  that  it  was  an  accommodation  bill ;  and  if  he  did  not 
then  know  it,  what  does  it  signify  what  canie  to  his  knowledge 
afterwards,  if  he  took  the  bill  for  a  valuable  consideration  t 
But  it  is  better  not  to  rest  this  case  on  that  foundation,  for,  as 
it  appears  to  me,  if  the  holder  had  known  in  the  clearest  man- 
ner, at  the  time  of  his  taking  the  bill,  that  it  was  merely  an 
accommodation  bill,  it  would  make  no  manner  of  difference ; 
for  he  who  accepts  a  bill,  whether  for  value  or  to  serve  a  friend, 
makes  himself,  in  all  events,  liable  as  acceptor,  and  nothing 
can  discharge  him  but  payment  or  release."  Fentum  «• 
Pocoek,  5  Taunt.  192.    1  Manh.  14.  S.  C. 

Upon  the  same  principle  it  has  been  held  that  a  covenant  by 
the  holder  not  to  sue  the  payee  of  an  accommodation  note 
does  not  discharge  the  maker.  Per  Lord  EUenborough,  "  It 
is  true  that  the  plaintiff  recovering  on  the  defendant  inthisoaae, 
the  latter  may  have  his  remedy  over  against  the  payee,  but  it 
will  be  for  money  paid  to  his  use  at  die  defendant's  suit ;  the 
payment  creates  a  new  debt,  but  the  old  debt  is  satisfied  as  be- 
tween the  payee  and  the  plaintiff."  Mallettv.  Thompson,  5  Eap» 
178.  tee  dUo  Cantairs  v,  RoUeeUm,  5  Tmuii*  551.  1  Marsh, 
207.  S.  C. 

lAabiUty  of  a4!eeptor,  whether  discharged  by  n^leet  to  ftro' 
sent  the  bill  for  payment.']  It  will  be  seen  from  the  cases 
already  cited,  ante,  p,  84,  that  a  mere  neglect  on  the  part 
of  the  holder  to  present  a  bill,  accepted  generally,  forpt,y- 
ment,  will  not  discharge  the  acceptor,  but  cases  have  arisen 
in  wUch  it  has  been  made  a  question,  whether  the  neglect  to 
present  a  bill  accepted,  payable  at  a  banker's,  will  have  that 
effect.  A  bill  was  accepted  (before  the  1  &  2  Geo.  4.  q^  78.), 
payable  at  a  banker's.  It  became  due  in  February,  1813,  but 
was  never  presented  at  the  banker's.    In  May  or  June,  1814, 
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tfa«  acceptor  wrote  requesting  that  the  bill  might  be  returned  to 
ham,  but  the  holder  mformeid  him  it  had  been  mislaid.  The 
bill  was  afterwards  discovered.  In  November  181 4,  the  bankers 
failed,  having  had  a  balance  due  to  the  acceptor,  sufficient  to 
pay  the  bill,  from  the  time  of  its  becoming  due  to  the  time  of 
their  bankruptey.  Under  these  circumstances  the  court  of 
K.  B.  were  of  opinion  that  the  acceptor  was  not  discharged. 
Thejr  thought  that  as  the  acceptor  had  notice  that  the  bill  was 
mislaid,  he  might  have  withdrawn  the  balance  which  he  kept 
at  his  banker's.  Sehag  v.  Abitbol,  AM.^S.  462.  After  the 
decision  of  Rowe  v.  Young,  2  B.  ^  B.  165.  see  fost,  and  be- 
fore the  passing  of  1  &  2  Geo.  4.  c.  78.  a  bill  was  accepted 
payable  "  at  Messrs.  P.  and  H.,  bankers,  London."  The  bill 
was  not  presented  for  payment  at  Messrs.  P.  and  H.,  till  se- 
veral days  after  it  became  due.  The  court,  without  saying 
what  effect  the  proof  of  an  actual  loss  sustained  by  the  acceptor, 
in  consequence  of  an  omission  to  present,  would  have  had, 
held  that  he  clearly  was  not  exoneratejd  in  the  present  case, 
where  no  injury  was  proved  to  have  arisen  from  what  had  oc- 
curred. Rhodes  v.  Gent,  5  B,6^A.  244.  After  the  passing  of 
1  &  2  Geo.  4.  c.  78.  a  bill  was  accepted  payable  at  M.  &  Co.'s 
bankers,  (which  since  that  act  is  a  general  acceptance),  and 
when  due  was  not  presented  there.  The  bankers  afterwards 
failed.  The  acceptor,  at  the  time  of  the  bill  becoming  due,  and 
of  the  banker's  failure,  had  a  balance  in  their  hands  sufiicient  to 
ray  the  bill.  The  court  held  the  acceptor  still  liable.  The  law 
did  not  oblise  the  holder  to  present  the  bill  at  M.  and  Co.'s, 
and  it  could  not  therefore  be  said,  that  he  had  been  guilty  of 
laches  because  he  omitted  to  do  so.  Turner  v.  Hayden,  4  B. 
4  C.  1.  But  now  W  Stat.  1  &  2  Geo.  4.  c.  78.  the  acceptor  of 
a  bill  accepted  payable  at  a  banker's  house  or  other  place  only, 
and  not  otherwise  or  elsewhere,  shall  not  be  liable  to  pay  the 
said  bill  except  in  default  of  payment,  when  such  payment  shall 
have  been  first  duly  demanded  at  such  banker's  house  or  other 
place.  Whether,  where  a  bill,  since  the  1  &  2  Geo.  4.  c.  78.  is 
accepted  at  a  banker's  or  other  place,  and  not  otherwise  or  else- 
where, the  acceptor  is  discharged  by  the  holder  neglecting  to 
present  it  at  that  place  upon  its  becoming  due,  has  not  been  de- 
termined. If  the  term,  **  duly  demanded,"  in  the  statute  should 
be  held  to  mean  such  a  demand  as  would  be  sufficient  to  charge 
the  drawer  or  indorser,  the'neglect  would,  as  it  seems,  discharge 
the  acceptor;  but  if  the  statute  merely  directs  a  demand  at  the 
banker's  or  other  place,  before  action  brought  against  the  accep- 
tor, the  neglect  would  not  as  it  seems,  operate  as  a  discharge. 
See  Bjwdes  v,  Gent,  6  B.S^  A.  244. 

Liability  of  acceptor —  haw  disehareed-^hy  discharge  in  a 
foreign  country,]  Where  a  bill  is  drawn  or  accepted  in  a 
foreign  countiy,  the  drawer  or  acceptor  will  be  held  dischaiged 
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here,  if  legally  discharged  there.    Th¥8  where  the  plaintifF  ac- 
cepted a  bill  at  Leghorn,  where  the  law  is,  that  if  the  drawer 
faus  and  the  acceptor  has  not  sufficient  effects  of  his  in  his 
hands  at  the  time  of  the  acceptance,,  the  acceptance  becomes 
void,  and  the  plaintiff  on' these  grounds  had  instituted  a  suit  at 
Leghorn,  and  by  sentence  his  acceptance  had  been  vacated ; 
on  an  action  brought  here,   and  bill  filed  for  injunction  and 
relief.  King  C.  was  clearly  of  opinion  that  the  cause  was  to  be 
determined  according  to  the  local  laws  of  the  place  where  the 
bill  was  negotiated,  and  the  plaintiff's  acceptance  of  the  bill 
having  been  vacated  and  declared  void  by  a  competent  juris- 
diction, he  thought  the  sentence  was  conclusive  and  bound  the 
Court  of  Chancery  here,  and  the  injunction  was  granted.    Bur- 
rows  V.  Jemino,  2  Sir,  733.    See  also  BtUlantine  v.  Golding,  Co. 
B.  L,  347.  1st  Ed.    Potter  v.  Brown,  5  East,  124.    Bat.  it  is 
otherwise  where  by  the  foreign  law  the  remedy  only  is  barred. 
Willams  v.  Jones,  13  East,  439.     And  a  foreign  bankruptcy 
and  certificate  is  no  bar  to  a  debt  contracted  in   Enfland. 
Smith  V,  Buchanan,  1  East,  6.     Therefore  a  bill  of  exchange 
drawn  in  Ireland  and  accepted  and  paid  bv  the  plaintiffs  in 
£ngland,    for  the  accommodation  of  the  arawer,  is  a  debt 
contracted  in  the  latter  country,  and  is  not  discharged  by  the 
bankruptcy  and  certificate  of  the  drawer  in   Ireland.  Lewis 
V.  Owen,  4  B.  S^  A.  654.    and  see    Quin  v .  Kerfe,  2  H»  BL 
553. 

LiabUity  of  the  drawee  or  other  person^  in  consequence  of  a 
promise  to  payJ]   Where  the  drawee  of  a  bill  does  not  accept  it, 
but  promises  to  pay  the  amount  to  the  holder  on  receiving  cer- 
tain funds,  he  may  in  some  cases  be  sued  by  the  holder,  not 
upon  the  bill,  but  in  an  action  for  money  had  and  received* 
Tnus  where  a  bill  was  drawn  payable  out  of  a  particular  fund, 
which  prevented  the  plaintiff  from  recovering  upon  it  as  a  bill 
of  exchange,  but  it  appeared  that  the  drawee  had  said,  on  the 
bill  being  presented,  ttiat  he  had  then  no  money  of  the  drawer 
in  his  hands,  but  that  be  would  p^  it  out  of  the  drawer's  mo- 
ney when  he  received  it.    Lord  Ellenborough  held  that  the 
drawee  having  received  money  of  the  drawer  more  than  suffi- 
cient to  pay  the  bill,  was  liable  to  the  holder  in  an  action  for 
money  had   and  received.     Stevens  v.  Hill,  5  Esp.  247,  and 
see  Clarke  v.  Adair,  cited  4  T.  R,  343.    But  even  if  money 
were  remitted  to  the  drawee  for  the  express  purpose  of  supplyins 
him  with  funds  to  accept  the  bill,  yet  an  action  for  mone^  had 
and  received  will  not  lie  against  him  by  the  holder,  without 
some  assent  express  or  implied,  on  the  part  of  the  drawee  or 
other  person  receiving  the  money,  to  that  appropriation  of  the 
money.  Williams  v.  Everitt,  14  East,  582.    Grant  v.  Austin, 
3  Price,  58.    Thus  where  a  bill  of  exchange  payable  at  the 
house  of  A.  had  been  there  presented  for  payment  and  dis- 
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honoured,  and  the  acceptor  subsequently  remitted  to  A.  a  bill 
which  was  afterwards  paid,  for  the  purpose  of  enabling  him  to 
pay  the  dishonoured  bill,  and  also  another  of  less  value,  and  A. 
m  his  answer  addressed  to  the  acceptor,  stated  the  fact  of  the 
bill  being  dishonoured,   but  added  that  the  money  received 
should  be  carried  to  the  acceptor's  credit,  and  afterwards  paid 
the  smaller  bill,  it  was  held  that  the  holder  of  the  other  bill 
could  not  maintain  an  action  against  A.     Per  Albott,  C.  J, 
"  Where  a  party  to  whom  a  bill  is  remitted,  repudiates  the  trust 
with  which  the  bill  is  clothed,  that  may  give  to  the  person  re- 
mitting the  bill  a  right  to  bring  trover  for  it,  but  it  does  not 
give  any  right  of  action    to  the  person  to  whose  account  the 
bill  is  directed  to  be  applied."     Yates  v.  Bell,  3  B.6f  A.  644. 
However  if  the  party  receiving  the  money  can  be  considered  to 
be,  at  the  time  of  the  receipt,  the  agent  of  the  holder  for  the 
purpose  of  getting  the  bill  paid,  the  action  may  be  maintained 
without  proving  any  such  assent.    Thus  where  De  Bemales, 
the  holder  of  a  bill  payable  at  Fullers',  remitted  it  to  Newn- 
hams  tO'  get  paid,  and  by  exchange  of  bills  between  Newn- 
hams  and  Fullers,  the  bill  was  lodged  with  Fullers  to  whom 
the  acceptor  paid  the  amount  of  tlie  bill,  which  Fullers  refused 
to  pay  over  to  De  Bernales,  it  was  held  that  they  were  liable 
to  De  Bemales  in  an  action  for  money  had  and  received,  for 
having  taken  the  bill  for  the  very  purpose  of  receiving  payment. 
Fullers  could  not  renounce  that  purpose,  but  were  bound  to  ap- 
ply  the  money  paid  to  them  specifically  for  the  discharge  of  that 
bill  to  that  purpose  and  no  other.     De  Bernales  v.  Fuller ,  14 
Eastf  598.  5  B,  S^  A.  820.    The  principle  of  this  case  was 
confirmed  in  the  following.  The  plaintiff  paid  into  his  own  bank- 
er's a  check  for  250/.  drawn  upon  them  by  a  third  person,  which 
they  received  without  any  objection,  and  in  the  course  of  the 
same  day  the  drawer  of  the  check  paid  in  a  sum  of  money, 
part  of  which  he  specifically  appropriated,  leaving  a  balance 
unappropriated  of  2372.    The  bankers,  who  were  then  creditors 
of  the  drawer's  to  a  large  amount,  wrote  the  next  morning 
ko  the  plaintiff,  stating  mat  the  check  was  not  paid,  but  they 
would  keep  it  in  the  hope  of  there  being  money  to  pay  it,  and 
on  that  day  a  further  unappropriated  balance  was  paid  in,  ma- 
king altogether  a  sum  exceedmg  the  plaintiff's  check ;  under 
these  circumstances  it  was  held  that  the  plaintiff  might  main- 
tain an  action  for  money  had  and  received  against  the  bankers, 
and  that  the  latter,  being  his  agents  for  the  receipt  of  the  money, 
could  not  appropriate  the  balance  to  the  payment,  either  of 
their  own  general  account  against  the'^drawer,  or  of  two  checks 
presented  on  the  same  day,  but  subsequently  to  that  of  the 
plaintiff,  and  paid  by  them.    Kilsby  v,  Williams,  5  B,Sf  A, 
815. 

Where  money  is  remitted  for  the  purpose  of  taking  up  a  bill 
of  exchange,  and  the  parties  remitting  it  countermand  such 
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application  before  payment  of  it  to  the  holder,  or  appropriation  of 
it  to  his  credit,  the  holder  cannot  recover  asainst  the  person  re- 
ceiving the  money  in  an  action  for  money  nad  received.  The 
defendants,  two  days  after  a  bill  became  due,  received  from  the 
acceptors  money  to  take  up  the  bill.  The  defendants  accord- 
ingly  applied  to  the  plaintins,  the  holders,  to  take  the  bill  up ; 
but  they  had  sent  it  back  to  the  acceptor.  The  acceptor  then 
countermanded  the  application  of  the  money.  The  plaintifis 
in  the  mean  time  having  received  back  the  bill,  requested  pay- 
ment from  the  defendants,  and  sued  them  for  money  had  and 
received ;  but  the  court  of  C.  P.  held  that  the  latter  were  not 
liable.  Stewart  v.  Fry,  7  Taunt.  339.  1  B.  Moore,  74.  &  C. 
The  plaintiff  and  Mintem  and  Co.  both  kept  accounts  with 
the  defendants,  bankers.  The  plaintiff  gave  Mintern  and  Co. 
the  following  order  on  the  defendants :  "I  reouest  you  to  hold 
over  400L  from  my  private  account  to  the  disposal  of  Min- 
tem and  Co."  Upon  this  order  being  delivered  one  of  the 
defendants  wrote  on  the  debit  side  of  the  plaintiff's  account, 
«By  Mr.G.'s  letter  400L  is  to  be  held  at  the  disposal  of 
Mintem  and  Co."  Afterwards  the  defendants  sent  in  their 
account  to  the  plaintiff,  acknowledging  the  reqeipt  of  the  order 
for  4002.,  but  not  debiting  his  account  with  that  sum.  The 
plaintiff  then  countermanaed  this  order,  but  after  the  counter- 
mand the  defendants  transferred  the  400L  to  the  account  of 
Mintern  and  Co.  In  an  action  by  the  plaintifl&,  for  money  had 
and  received,  Lord  Gifford  left  it  to  the  jury  to  say,  whether 
it  was  the  intention  of  the  parties  that  the  order  should  be 
absolute  or  conditional.  If  it  was  an  absolute  order  and  ac- 
cepted as  such  by  the  defendants,  the  plaintiff  had  no  right  to 
revoke  it.  If  on  the  other  hand  it  was  executory,  and  they 
thought  it  had  not  been  acted  on,  the  plaintiff  had  a  right  to 
revoke  it,  and  his  countermand  came  in  time.  The  jury 
having  found  for  the  plaintiff,  the  court  of  C.  P.  refiisea  to 
disturb  the  verdict.  Gibion  v.  Minet,  2  Bingh,  7.  R.  4*  M. 
N.  P.  C.  68.  S.  C. 

In  order  to  enable  the  holder  of  the  bill  to  recover  against 
the  drawee  or  other  person,  in  an  action  for  money  had  and  re- 
ceived, on  his  promise  to  pay  the  amount,  it  must  appear  not 
only  that  the  party  making  such  promise,  was  indebted  to 
the  party  on  the  bill,  on  whose  behsuf  he  makes  the  promise, 
for  money  had  and  received,  but  also  that  by  the  arraneement 
amongst  the  parties  the  debt  due  from  the  person  making  the 
promise,  to  the  drawer  or  other  person  liable  on  the  bill,  is  ex- 
tinguished. See  Cuxon  v,  Chadley,  3  B.  S^  C.  591.  Wharton 
V.  Walker,  4  B.  ^  C.  163. 

Liability  of  the  indorser,'}  An  indorsement  implies  that  the 
indorser  is  debtor  pro  tanto  to  the  indorsee,  and  the  indorsement 
is  a  contract  by  the  indorser,  that  that  debt  shall  be  duly 


Of  the  lAabmty  of  ParHes  to  BUU.  M 

paid.  Per  Bayley  J.  Priddy  v.  Henbrey,  1  £.  4*  C  681.  An 
indonement  operates  like  the  drawing  of  a  new  bill,  the 
indorsee  standing  in  the  situation  of  drawer,  and  the  in- 
dorsee in  that  of  payee.  Smallvoood  v.  Vernon,  1  Str.  479. 
Hodgesfv*  Stewart,  1  Salk,  125.  (ribson  v.  Minet,  1  If.  BU 
587.  Bcdlir^aHs  v.  Glortert  3  East,  482  ;  ante,  p.  2.  Upon 
this  ground  it  is  held  that  immediately  upon  the  refusal  of  the 
drawee  to  accept,  the  indorser  is  liable  to  be  sued.  BallingalU 
V.  Glogter,  9  East,  481.  Heylin  v.  Adanuon,  2  Burr.  674. 
Where  the  bill  does  not  contain  any  words  maidng  it  nego- 
tiable, an  indorser  will  only  be  liable  to  the  party  to  whom  he 
immediately  indorsed,  in  the  same  manner  as  the  drawer  of 
SDch  a  bill  would  be  liable  to  the  payee.  Hill  v,  Lewis,  1  Salk, 
132*  Hodges  v.  Stewart,  1  Salk,  125.  And  in  general  the  in- 
dorsee may  come  against  the  indorser,  though  the  bill  is  a 
mere  nullity  in  other  respects.  Ex  parte  Clarke,  3  Bro.  C.  C. 
238.  The  liability  of  the  indorser  is  discharged  by  want  of 
notice,  as  in  the  case  of  the  drawer.    See  post. 

It  has  been  already  stated,  ante,  p,  42,  that  no  person  can 
be  sued  upon  a  bill  or  note  ^unless  in  case  of  a  parol  accept- 
ance, vide  post),  whose  name  aoes  not  appear  on  the  face  of  the 
instrument,  though  he  may  in  certain  cases  be  sued  upon  the 
original  consideration  for  which  the  bill  or  note  was  given« 

The  Uahility  of  a  party  transferring  a  bill  by  delivery  orUy, 
without  indorsement.']  In  general,  where  a  bill  or  note  is 
transferred  by  delivery,  without  indorsement,  for  a  valuable 
consideration,  as  for  goods  sold  to  the  party  transferrins  it,  the 
obligation  upon  him  is  the  same,  thougn  the  remedy  is  different, 
as  when  the  bill  or  note  is  transferred  by  indorsement,  and 
in  case  of  its  dishonour,  he  who  took  the  bill  or  note  may  sue 
him  from  whom  it  was  taken,  upon  the  original  consideration. 
A  distinction  was  formerly  recognized  between  the  case  of  a 
deliveiy  of  a  bill  for  a  precedent  debt,  and  the  case 
where  the  delivery  and  the  debt  arose  out  of  the  same 
transaction ;  thus  it  was  said  by  Hdt,  C.  J.,  that  if  a  man 
contracts  for  goods,  and  after  his  carrying  them  away  gives 
the  seller  a  goldsmith's  note  for  the  money,  it  does  not  amount 
tff  a  payment ;  but  if  it  were  given  at  the  very  time  of  the  con- 
tract, it  would  be  primd  facie  evidence  that  it  was  taken  in 
payment.  Anon.  12  Mod.  408.  But  this  distinction  is  not 
supported  by  the  later  cases.  Where  the  seller  of  goods  agrees 
to  take  notes  as  payment,  and  to  run  the  risk  of  their  being  pud, 
that  is  to  be  considered  as  payment,  whether  the  notes  are  after- 
wards paid  or  not,  but  without  such  agreement  the  giving  of  such 
notes  is  no  payment.  Per  Lord  Kenyon,  Owenson  v.  Morse,  7  T, 
R.  66.  Tempest  v.  Ord,  1  Madd.  89.  Thus  where  the  defen- 
dant being  indebted  to  the  plainti&  for  goods  sold,  and  C.  being 
indebted  to  the  defendant,  the  plaintifis  with  the  consent  of  the  de- 
dants  drew  a  bill  on  C.  payable  at  two  months,  which  C.  ac- 
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cepted,  but  afterwards  dishonored,  it  was  held  that  the  bill  was 
not  to  be  considered  as  accepted  in  satisfaction  of  the  debt,  and 
that  not  being  paid,  the  debt  remained ;  lit  was  also  held  that 
as  the  defendant  was  not  a  party  to  the  bill  he  was  not  entitled 
to  notice  of  dishonor.    Swinyard  v.  Bowes,  5  M.  iji'  S.  62. 
Nor  is  it  material  that  by  the  contract  the  goods,  &c.  are  to 
be  paid  for  by  a  bill,  for  still,  unless  that  bill  proves  availaUe, 
it  will  not  be  accounted  payment.    Thus  where  Dickson  sold 
a  quantity  of  sugar  to  Parker,  for  which  the  latter  Was  **  to  pay 
him  in  one  month,  in  good  bills  at  two  months ;"  and  bills  were 
accordingly    given  upon  parties  who  became  bankrupt,  and 
Parker  also  became  oankrupt,  the  Lord  Chancellor  ordered 
Dickson  to  prove  not  only  under  the  commissions  against  the 
parties  to  the  bills,  but  also  under  Parker's  commission.       Ex 
parte  Dickson,  cited  6  T.  R.  142.    But  where,  on  the  sale  of 
goods,  the  purchaser  gave  an  order  upon  C.  and  Co.  to  give 
to  the  vendor  **  good  bills  on  London  at  seventy  days,"  and 
the  vendor  took  bills  which  were  dishonored ;  Lord  Kenyon 
is  reported  to  have  said  that  under  the  order  to  C.  and  Co., 
it  was  incumbent  on  the  vendor  to  take  care  that  he  got  good 
bills,  that  he  therefore  took  them  at  his  peril,  and  their  having 
turned  out  bad  did  not  give  him  a  right  to  waive  all  the  in- 
termediate   transaction,    and  have  recourse  to  the   demand 
for  goods  sold.      Bolton  v.  Reichard,  1   Esp,  10.    6  T.  R. 
139.  semb,  S,  C.  and  see  1  M.  4*  M,  30 ;  and  post.      Where 
A.  having  been  arrested  at  the  suit  of  fi.  gave  him  a  draft 
for  part  of  the  demand,  and  agreed  to  settle  the  remainder  in  a 
few  days,  and  the  draft  was  dishonored,  on  which  B.  arrested 
him  again  on  the  same  affidavit,  it  was  held  to  be  regular ;  and 
Loid  Kenyon  said,  that   in  cases  of  this  kind,  if  the  bill 
which  is  given  in  payment  do  not  turn  out  to  be  productive, 
it  is  not  that  which  it  purports  to  be,  and  which  the  party  re- 
ceiving it  expects  it  to  be,  and  therefore  he  may  consider  it  as 
a  nulhty,  and  act  as  if  no  such  bill  had  been  given  at  all. 
Puckf^d  V  Maxwell,  6  T.  R.  62. 

Where  a  bill  or  note  has  been  indorsed  to  a  person  in  pay- 
ment for  goods,  &c.  though  not  as  absolute  payment,  yet  until 
that  bill  or  note  is  due  or  dishonored,  no  action  can  be  main- 
tained by  the  vendor  against  the  vendee  ;  Kearslake  v,  Morgan, 
5  r.  R,  513  ;  and  payment  of  such  bill  or  note  will  be  pre- 
sumed after  it  is  due,  unless  the  contrary  be  shewn.  H^den 
V,  Hartsink,  4  Esp,  46.     Stedman  v.  Gooch,  1  Esp.  3,  4. 

Although  in  general  where  a  bill  or  note  is  transferred  by 
delivery,  without  indorsement,  for  a  valuable  consideration,  as 
for  goods  sold  to  the  party  transferring  it,  the  obligation  upon 
him  is  the  same,  though  the  remedy  is  difierent,  as  when  the 
bill  or  note  is  transferred  by  indorsement,  ante,  p.  95  ;  yet  when 
it  appears  that  by  the  contract  the  bill  is  to  be  taken  as  cash 
or  as  complete  payment,  then,  in  case  of  its  dishonor,  the 
person  virho  took  it  has  no  remedy  except  against  the  parties 
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to  the  bill.  Thus,  in  an  early  case,  it  was  held  that  a  gold- 
smith's  note  is  no  payment,  being  only  paper  and  received  con- 
ditionally, if  paid,  and  not  otherwise,  without  an  express  agree- 
ment, to  be  taken  as  cash.  Ward  v.  Evans,  2  Satk,  442.  So 
it  was  said  by  Lord  Kenyon,  in  Owem&ti  v.  Mane,  7  T.  R.  66, 
that  if  the  defendant  had  agreed  to  take  the  notes  as  payment 
and  to  run  the  risk  of  their  being  paid,  that  would  have  been 
oonsideied  as  payment,  whether  the  notes  had  or  had  not  been 
afterwards  paid. 

There  is  also  another  exception  to  the  general  rule,  that  a 
bill  or  note  delivered  in  payment,  is  not  to  be  considered  as 
actual  payment,  unless  duly  honored ;  and  that  exception  is, 
where  the  person  indebted  to  the  party  taking  the  bill,  gives 
him  an  order  upon  third  persons  entitling  him  to  receive  cash, 
instead  of  which  the  creditor  elects  to  take  a  bill ;  in  which  case 
though  the  bill  is  dishonoured,  the  debtor  is  discharged.  The 
plaintiff,  who  had  sold  goods  to  the  defendant,  took  a  note  from 
the  defendant  upon  his  banker,  who  asked  the  plaintiff  if  he 
would  have  money  or  notes.  He  said  he  must  pay  it  away, 
and  therefore,  took  two  notes  payable  to  his  creditors,  and  re- 
ceived of  the  banker  7^.  overplus,  and  within  three  hours  after- 
wards the  banker  broke.  It  was  ruled  by  Pemberton,  C.  J., 
that  the  defendant  was  not  liable,  and  it  was  agreed,  that  if  the 
banker  had  refused  to  pay  the  plaintiff,  the  defendant  would 
have  been  chargeable  still.  But  here  the  plaintiff  had  accepted 
the  banker  for  his  debtor,  by  receiving  part  of  the  money,  and 
by  taking  notes  in  his  creditor's  name.  Vernon  v,  Boverie, 
3  Sh4fw,  296.  So  where  the  vendor  of  goods  received  an  order 
upon  the  banker  of  the  purchaser  **  Please  to  pay  the  Gomersal 
Mill  Company  193/.  equal  to  six  months,"  and  on  presenting 
it,  the  agent  of  the  vendor  was  told  he  might  have  the  whole  in 
cash  allowing  discount,  but  received  a  bill  at  three  months  for 
1002.,  and  the  rest  in  banker's  notes,  which  bill  was  afterwards 
dishonored ;  it  was  held  that  as  the  plaintiff  had  thought  fit 
to  waive  his  right  to  immediate  payment,  and  to  take  the  bill, 
he  most  bear  the  loss  which  had  happened  through  his  own 
default.  Smith  v,  Ferrand,  7  B.  ^  C.  19.  But  it  seems  that 
in  such  cases,  the  taking  a  check  upon  a  banker,  from  the 
agent  of  the  debtor,  will  not,  if  the  check  is  dbhonored,  dis- 
charge the  purchaser.  The  plaintiff  employed  the  defendant, 
as  a  salesman  in  Smithfield,  to  sell  cattle.  On  the  15th  June, 
the  plaintiff's  son  went  to  receive  the  money.  The  defend- 
ant canied  the  young  man  with  him  to  Mingay  &  Co.  who 
acted  as  book-keepers  and  sub- agents  for  him,  and  desired 
them  to  make  out  the  plaintiff's  account.  Mingay  &  Co. 
offered  to  pay  the  plaintiff's  son  in  bank  of  England  notes,  but 
he  said  a  check  would  suit  him  better,  and  received  Mingay 
&  Co.'s  check,  which  was  dishonored.  Per  Lord  Ellenborough, 
**  In  the  ordinary  case,  if  a  creditor  prefers  a  bill  of  exchange 
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accepted  by  a  stranger  to  ready  money  from  his  debtor,  he 
must  abide  the  hazard  of  the  security  he  takes.    But  Mingay 
&  Co.  are  not  to  be  considered  in  the  light  of  third  persons,  but 
as  the  defendant's  servants.    When  8iey  ofiered  to  pay  by 
notes  or  their  check,  it  was  tantamount  to  an  offer  to  pay  by 
notes  or  his  check.    The  check  must  be  looked  upon  as  his, 
and  there  is  no  pretence  for  saying  that  a  debtor  is  discharged 
by  giving  a  check  which  produces  nothing,  although  payment 
in  cash  may  have  been  previously  tendered.''    Everett  v.  Col' 
linst  2  Campb.  ^16.    7  B.  ^  C.  24,  25.    Where  there  was  a 
charterpar^  covenanting  for  payment  of  freight  upon  a  right 
and  true  delivery  of  the  goods  at  a  foreign  port,  and  the  master 
took  from  the  freighter's  agent,  who  was  furnished  with  funds 
to  pay  him  the  freight,  a  bill  of  exchange  upon  a  third  person, 
which  was  dishonored,  it  was  held  by  Gibt»,  C.  J.  that  the 
freighter  was  not  thereby   discharged.      Marsh   v.    Pedder, 
4   Campb.  257.    So  where  the  plaintiff  engaged  by  charter- 
party  to  carry  goods  to  Ancona  for  the  defendant,  and  accord- 
mgly  delivered  them  to  the  agent  of  the  defendant,  and  received 
from  him  a  bill  on  the  defendant  for  the  freight,  which  was  dis- 
honored, it  was  held  that  the  defendant  was  not  discharged  by 
the  plaintiff's  taking  the  bill.    "  If  the  fact  had  been,     said 
Lord  Kenyon,  "  as  supposed  in  argument  by  the  defendant's 
counsel*  that  the  consignee  had  been  ready  to  pay  in  money, 
and  that  the  plaintiff  had  taken  this  bill  for  his  own  accommo- 
dation, there  would  have  been  some  weight  in  the  argument* 
but  the  fact  was  otherwise."     Tapley  v.  MartinSt  8  T.  H,  451* 
The  point  adverted  to  by  Lord  Kenyon,  arose  in  the  following 
case.    The  master  and  part-owner  of  a  vessel  carried  a  cargo 
from  St.  John's  Newfoundland  to  Bilboa,    and  delivered  it 
there  to  the  consignees  ^he  having  signed  bills  of  lading, 
making  the  cai^  deliverable  to  the  consignors  or  their  assigns, 
he  or  mey  paying  freight  for  the  same)  taking   a  bill  for  the 
freight,  which  was  afterwards  dishonored  ;  in  an  action  com- 
menced against  the  consignors  for  the  freight,  it  was  held  that 
the  jury  were  properly  directed  to  find  for  the  defendants  if 
they  thought  that  the  master  took  the  bills  voluntarily,  and  for 
his  own  convenience,  and  that  the  defendants  were  not  bound 
to  prove  that  an  offer  was  made  to  pay  in  cash.    And  per 
Bayley,  J.  "  I  think  that  the  evidence  in  this  case  took  it  out  of 
the  general  rule  laid  down  in  Marsh  v.  Pedder*    If  the  master 
of  a  vessel  is  to  get  payment  in  the  best  mode  he  can,  and  has 
no  power  to  get  any  thing  but  a  bill,  he  must  take  that ;  but 
if  he  can  get  paid  in  any  better  mode  he  should  do  so,  other- 
wise he  will  be  bound  by  taking  a  bill.    The  means  of  proving 
that  he  could  not  obtain  payment  by  any  other  mode  lay  on 
the  plaintiffs."    Strong  v.  Hart,  6  B.  ^  C.  161.    Theplamtiff 
by  cnarterparty  engaged  to  bring  a  cargo  of  cotton  from  Alex- 
andria to  Liverpool,  "  the  freight  to  be  paid  on  unloading  and 
right  delivery  of  the  cargo,  one  third  in  cash,  and  the  remainder 
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by  an  approved  bill  at  three  months'  date/'  The  ship  was 
consigned  to  Garnett  at  Liverpool,  who  had  authority  from  the 
defendants  to  settle  the  freight.  The  plaintiff,  without  apprising 
Ihe  defendants,  received  from  Garnett  his  acceptance  for  1000/. 
wbich  was  dishonored.  Per  Abbott,  C.  J.,  **  1  have  no  doubt 
about  the  point.  The  bill,  even  if  taken  as  an  approved  bill, 
cannot,  if  unproductive,  be  reckoned  in  discharge  of  the  de- 
fendants."    Taylorv.Briggs.lMoodyS^Malkin,  29.    Where 

A.  sold  goods  to  B.  for  which  the  latter  was  to  pay  by  a  bill  at 
three  months,  and  B.  gave  A.  a  check  on  his  bankers  (who 
were  also  the  bankers  of  A.)  requiring  them  to  pay  A.  on  de- 
mand in  a  bill  at  three  montiis,  and  A.  paid  the  check  into  the 
bankers,  taking  no  bill  from  them,  but  the  amount  was  trans- 
ferred  in  the  banker's  books  from  B.'s  account  to  A.'s  with  the 
knowledge  of  both,  and  the  bankers  failed  before  the  check 
became  aue,  it  was  held  that  A.  could  not  recover  the  value  of 
the  goods  from  B.  Bolton  v.  Richard,  6  T.  R.  139.  Se$ 
Brown  o.  Kewley,  2  B.  ^  P.  518. 

Liability  of  party  delivering  ot^er  bill  by  way  of  discount.'] 
Where  a  bill  or  note  is  delivered  over  by  way  of  discount,  and 
the  party  delivering  it  does  not  indorse  it,  and  the  bill  or  note 
is  dishoQored.  there  is  no  remedy  against  the  party  delivering 
it.  "  It  has  been  held,"  says  the  Lord  Chancellor,  in  Ex  parte 
Blackbume,  10  Ves.  206.  "  that  if  there  is  no  antecedent  debt, 
and  A.  carries  a  bill  to  B.  to  be  discounted,  and  B.  does  not 
take  A.'s  name  upon  the  bill,  if  it  is  dishonored,  there  is  no 
demand,  for  there  was  no  relation  between  the  parties  excep 
that  transaction,  and  the  circumstance  of  not  taking  the  name 
upon  the  bill  is  evidence  of  a  purchase  of  the  bill.  And  aee 
Fenn  v,  Harrison,  3  T.  R.  759.  ante,  p.  43.  So  where  A.  gave 

B.  cash  for  a  biU,  but  refused  to  let  B.  indorse  it,  and  B. 
afterwards  became  bankrupt,  and  A.  proved  the  amount  of  the 
bill  under  his  commission  ;  the  Chancellor  held  this  to  be  a 
sale  of  the  bill,  and  ordered  the  proof  to  be  expunged.  Ex 
parte  ShutlUworth,  3  Ves.  386.  ante,  p.  42.  And  see  Ex  parte 
Roberts,  2  Cox,  171.  So  it  was  said  by  Holt,  C.  J.,  that  if  a 
man  has  a  bill  payable  to  him  or  bearer,  and  he  delivers  it  over 
for  money  received,  without  indorsement  of  it,  this  is  a  plain 
sale  of  the  bill,  and  he  who  sells  it  does  not  become  a  new 
security ;  but  if  he  had  indorsed,  he  had  become  a  new  secu- 
rity, and  then  he  had  been  liable  upon  the  indorsement.  Bank 
of  England  v,  Newman,  1  Ld.  Raym.  442.  Com.  57.  S.  C. 
So  in  the  case  of  an  exchange  of  bUls  without  indorsement,  the 
party  giving  the  bills  without  indorsement,  will  not  be  liable  in 
case  of  their  dishonor.  Fydell  v.  Clark,  1  Esp.  447.  And  see 
Ex  parte  Hustler,  1  Glyn  ^  Jam.  9.  post  Chapter  XIV. 

A  transfer  by  delivery  where  a  bill  or  note  is  sold»  may  imply 
that  it  is  a  genuine  bill.  Bayley,  129.  And  shou^  it  appear  to 
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be  a  forgery,  the  party  who  has  received  money  upon  it  wifl  be 
answerable  to  that  extent.  A.  having  a  navy  bill  purporting 
to  be  for  1800/.  paid  it  to  B.  for  that  sum ;  B.  passed  it  to  C. 
who  presented  it  at  the  Navy  Office,  for  payment,  when  it 
appearing  that  it  was  originally  drawn  for  800/.  only,  and  that 
the  sam  had  been  fraudulently  altered  to  1800/. ;  the  Navy 
Office  detained  the  bill  and  issued  a  fresh  one  for  800/. ;  C. 
demanded  and  received  from  B.  the  remaining  1000/.,  and  it 
was  held  that  B.  was  entitled  to  recover  that  sum  from  A., 
though  all  the  parties  were  equally  ignorant  of  the  fraod. 
Jones  v.  Ryde,  1  Marsh.  157.  5  Taunt,  488. 5.  C.  Bruce  v. 
Bruee,  1  Mank.  165.  "I  believe  it  is  not  disputed,"  said 
Lord  Chief  Justice  Gibbs,  in  the  above  case,  "  that  i^  a  man 
take  a  forged  note,  he  is  entitled  to  recover  the  amount  of  it 
from  the  person  of  whom  he  received  it ;  and  I  cannot  distin- 
guish this  from  the  case  of  a  promissoiy  note  ;  for  though  one 
should  not  be  answerable  on  the  note  as  party  to  it,  one  should 
be  liable  for  the  money  which  had  been  paid  on  the  supposition 
of  its  being  worth  so  much."  {Note  17. J  So  where  the  plain- 
tififs,  bankers,  discounted  for  the  defendants,  bill-brokers,  abill  of 
exchange  which  the  latter  did  not  indorse,  and  it  appeared  that 
the  signatures  of  the  drawer  and  acceptor  (the  latter  of  whom 
kept  an  account  with  the  plantifis)  were  forged ;  Abbott,  C.  J. 
ruled  that  the  defendants  were  liable  to  refund  the  moneyi  &nd 
that  the  fact  of  their  having  paid  over  the  money  to  the  indonee, 
for  whom  they  were  brokers,  would  not  relieve  them  from  their 
liability.  "  If  you  take  a  bill  without  an  indorsement,"  said 
his  Lordship,  "  you  cannot  sue  the  person  from  whom  you 
Teceived  it ;  but  here,  in  fact,  the  instrument,  on  the  faith  of 
which  the  money  was  advanced,  turns  out  not  to  be  a  bill  of 
exchange  as  it  was  represented,  being  altogether  a  forgery,  and 
that  I  conceive  to  be  the  distinction.''  Fuller  v.  Smith,  Ry,  ^ 
Moo,  49,  See  further,  as  to  payments  on  forged  HUs,  pott. 
Chapter  X. 

Liability  of  party  delivering  over  bill — how  discharged.'] 
Though  bills  or  notes  given  in  payment,  will  not  operate  as 
such  unless  actually  paid,  yet  they  will  operate  as  a  dis- 
charge, unless  the  party  who  holds  the  instruments  does  all  ^at 
the  law  requires  to  be  done  in  order  to  obtain  paymeilt  of 
them.  See  stat,  3^4  Ann,  c.  9.  s.  7.  In  an  action  for  the 
price  of  goods,  it  appeared  that  the  same  were  sold  at  York^  on 
Saturday  the  10th  December ;  and  on  the  same  day  at  three 
o'clock  m  the  afternoon,  the  vendee  delivered  to  the  vendor,  as 
and  for  a  payment  of  the  price,  certain  promissory  notes  of  the 
bank  of  D.  &  Co.  at  Hudders6eld,  payable  to  bearer  <m  de- 
mand. D.  &  Co.  stopped  on  the  same  day  at  eleven  o'clock  in 
the  morning,  and  never  afterwards  resumed  their  payments ; 
but  neither  of  the  parties  knew  of  the  stoppage  or  insolvency  of 
D.  &  Co.    The  vendor  never  drculated  the  notes  or  presented 
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them  to  the  bajikera  for  payment,  but  on  Saturday  the  17th  he 
xequired  the  vendee  to  take  back  the  notes,  and  to  pay  him  the 
amount,  which  the  latter  refused.  It  was  held  that  the  vendor 
of  the  goods  was  guilty  of  laches,  and  had  thereby  made  the 
notes  his  own,  and  that  consequently,  thev  operated  in  satis- 
&ction  of  the  debt.  Per  Holroyd  J.  "I  think  that  under  the 
cixcomstances  of  this  case  the  plaintiff  is  not  entitled  to  recover. 
The  notes  weke  naid  by  the  plaintiff  and  received  by  the  defendant 
as  money,  and  naving  been  paid  and  received  as  money>  and 
both  parties  being  innocent,  and  the  notes  being  what  they 
imported  to-  be,  it  seems  to  me  that  they  must,  according  to  the 
case  of  MUUr  v.  Race,  ( 1  Burr.  452,  post,)  operate  as  pay- 
ment. But  vnthout  deciding  that  the  pbantiff  was  debarred  in 
the  first  instance^  ftom  electing  to  consider  them  either  as 
negotiable  instruments  or  as  money,  I  think  they  operated  as 
payment,  and  that  the  plaintiff,  by  not  taking  due  steps  to 
obtain  payment,  lost  his  right  to  return  them  to  the  par^  Arom 
wbom  be  received  them ;  for  although  bills  and  notes  delivered 
as  a  satisfaction  for  a  d^t,  do  not  in  general  operate  as  a  satis- 
faction,  unless  they  turn  out  to  be  valuable ;  yet  the  case  is 
otherwise  if  due  steps  are  not  taken  to  obtain  payment  from  the 
pa^  who  is  in  ue  first  instance  bound  to  pay  them.  The 
mstraments  in  question  are,  in  point  of  law,  promissory  notes, 
and  therefore  due  diligence  oueht  to  have  been  used  to  obtain 

Cyment,  and  if  payment  had  been  refused,  notice  ought  to 
iv^  been  siven  of^that  refusal.  Now  here  the  notes  were  not 
presented  fur  payment.  It  is  true  that  at  the  time  that  the 
plaintiff  ought  to  have  presented  them  for  payment,  the  bankers 
nad  become  insolvent,  but  that  being  so,  the  plaintiff  ought 
Iben  at  all  events  to  have  given  notice  to  the  defendant  that  the 
bankers  had  become  insolvent,  and  that  he,  the  plaintiff,  required 
bun,  the  defendant,  to^y  them.  N<»t  having  done  so,  I  think 
Ijhe  plaintiff  is  not  entitled  to  recover."  Camidge  v,  Allenby, 
6  3.  4  C.  373. 

In  the  foregoing  case,  the  defendant  was  a  party  to  the  notes, 
for  they  were  payable  to  the  bearer  on  demand,  and  he  was  the 
boUter  of  them,  and  when  such  notes  are  passed  from  hand  to 
hand,  the  person  taking  them  must  trace  his  right  through  the 
Ibimer  holder.  Per  BayUy,  J.  Jd.ZSl.  But,  where  the  ven- 
dee IS  not  a  party  to  the  bill,  or  where  the  action  is  brought 
against  a  perscm  who  has  guaranteed  the  price  of  the  goods, 
without  becoming  a  par^  to  the  bill,  such  vendee  or  guarantee 
cannot,  in  general,  msist  upon  want  of  notice,  as  a  dBfence  to 
an  action  brought  for  the  value  of  the  goods  sold,  or  upon  the 
guarantee.    See  pott,  Chapter  IX. 

Where  a  bill  was  delivered,  in  lieu  of  a  note  for  a  larger 
amount,  on  condition  that  the  note  should  revive,  in  case  the 
bill  was  not  duly  honored,  and  the  party  taking  the  bill  ne* 
Reeled  to  present  it  on  the  day  it  became  due,  and  the  amount 
tendered  by  the  acceptor  of  that  bill  on  the  following  day. 
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but  refused ;  it  was  held,  that  the  liability  on  the  note  was  not 
revived,  and  that  no  action  would  lie  upon  it.  Saward  v.  Pal- 
mtr,  8  TaunU  Til. 

Where  a  bill,  given  in  payment  for  goods  sold,  and  indorsed- 
generally  by  the  puschaser,  has  been  lost  before  payment,  the 
seller  of  the  goods  cannot  recover  against  the  purchaser,  either 
upon  the  bill,  or  for  the  goods.  Champion  v.  Terry,  3  fi.  ^ 
J3.  295.  But,  where  the  seller  drew  a  bill  upon  the  purchaser, 
for  the  auMunt  of  the  goods,  and  the  purchaser  accepted  it,  but 
it  was  lost  before  it  was  indorsed  by  the  seller,  who  sued  the 
purchaser  for  g|oods  sold  and  delivered,  it.  was  held,  that  the 
former  was  entitled  to  recover,  for  the  bill,  not  having  been 
indorsed,  could  not  afiect  the  defendant,  who  was,  therefore, 
liable  in  respect  of  the  ori^nal  demand.  Rolt  v.  Watton, 
4  Bingh,  273.  and,  tee  post,  Chap,  XV. 

* 

Of  indorser — how  ditcharged — by  indulgence.^  The  in- 
dorser  of  a  bill  may  be  discharged,  by  the  holder  giving  time  to 
the  acceptor.  Anderson  v.  George,  1  Selw,  N.  P.  372.  4th  edit, 
and  see  the  cases,  ante.  So,  where  the  holder  discharges  a 
a  prior  indorser,  it  is  a  discharge  of  all  the  subsequent  indorsers. 
"It  is  true,"  says  Lord  Eldon,  C.  J.  "the  holder  of  a  bill  of 
exchange  has  his  remedy  against  all  the  parties  on  a  bill ;  but 
the  holder  has  it  not  in  nis  power  to  give  time  to  a  party  on  a 
bill,  first  liable,  and  afterwards  to  proceed  against  another ; 
the  holder  may  give  time  to  his  immediate  indorsee  ;  he  may 
discharge  him  out  of  custody,- at  the  same  time  that  he  is  proceed- 
ing to  execution  against  a  prior  indorser  to  him,  or  against 
the  drawer  or  acceptor ;  but  ne  cannot  give  time  to,  or  dis- 
charene,  the  drawer  or  acceptor,  and  afterwards  proceed  aeainst 
that  indorser.  Suppose  the  holder,  a  second  indorsee,  would 
give  time  to  the  payee,  the  first  indorser,  and  take  his  warrant 
of  attorney,  payable  at  a  future  time,  could  he  proceed,  and 
take  out  immediate  execution  against  his  immediate  indorser  ? 
I  think  not :  for  if  that  indorser  paid  the  money,  he  would 
have  a  right  to  resort  immediately  to  his  indorser,  that  is,  to 
the  payee,  who  had  before  had  time  from  the  holder.  This  is 
inconsistent."  English  v.  Barley,  3  Etp.  50.  2  B.  ^  P.  62. 
S.  C.  But  where  tne  holder  of  a  bill  sued  an  indorser,  took 
him  in  execution,  and  discharged  him  on  a  letter  of  licence,  it 
was  held  that  he  did  not  discharge  a  prior  indorser.  Havling 
V.  MuUmU,  2  W.  Bl.  1235.  2  B.  ^  P.  62.  So,  it  is  saicl  l^ 
Mr.  Justice  Bayley,  that  the  rule  as  to  the  discharge  of  a  party 
by  giving  time,  does  not  apply  to  a  party  lower  down  the  bill. 
dlaridge  v.  Dalton,  4  M.  ^  S.  232.  The  several  parties  on  a  bill 
are  chargeable  in  difierent  order.  The  acceptor  is  first  liable, 
and  the  indorsers  in  the  order  in  which  they  stand  on  the  bill ; 
but  the  suing,  or  taking  a  security  from  one  of  the  parties  liable 
shall  not  discharG:e  another  who  is  liable  prior  to  nim  in  point 
of  order.      Per  Lord  Eldon,  C.  J.    Smith  v.  Knox,  3  Esp.  47. 
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CHAPTER  V. 

OF  THE  CONSIDERATION  OF  BILLS  AND  NOTES. 


In  Inlh  and  notes  a  consideration  is  presumed. 
Want  of  consideration. 
In  whole,  or  in  part* 
In  cases  of  fraud. 
What  amounts  to. 
Between  what  parties  a  defence. 
Illegality  of  comideration. 
At  common  law. 
B  V  statute. 

Whether  it  vitiates  the  bill,  in  part,  or  in  toto. 
Between  what  parties  a  defence. 
Usury. 

To  make  consideration  usurious,  there  must  be  a 

loan. 
What  will  amount  to  usury  in  discounting  a  bill. 
Receipt  of  commission  for  trouble  not  usurious. 
Renewed  bills,  when  usurious. 
Between  what  parties  usury  will  avoid  a  bill. 
Gaming. 
Notice  to  prove  consideration. 


In  hills  and  notest  a  consideration  is  presumed.}  In  other 
umple  contracts,  it  is  necessaiy  for  the  party  who  attempts  to 
enforce  them,  to  state  and  prove  the  consideration  upon  which 
they  are  founded ;  but  in  bills  of  exchange  and  promissory  notes 
no  consideration  need  be  stated,  nor,  in  general,  proved ;  for 
they,  primA  facie,  import  a  consideration.  See  Philliskirk  v, 
Pluckwell,  2M.S^  S.  395.  Guichard  v.  Roberts,  1  W.  BL 
445.  Though  the  defendant  may,  in  some  cases,  compel  the 
plaintiff  to  prove  the  consideration  which  he  gave  for  the  bill  or 
note ;  vide  post ;  and  may  himself  shew  that  the  consideration  was 
a  bad  one.  Vide  post  ,and  see  Gwchard  v.  Roberts,  I  W.  Bl.  446. 
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So  also,  the  indorsement  of  a  bill  or  note,  is,  in  itself,  pri' 
md  facie  evidence  of  a  good  consideration  between  the  indorser 
ana  indorsee.  Wyatt  v.  Bulmer,  2  Esp.  538.  Priddy  v. 
Henhrey,  1  B.  ^  C.  681*  And,  an  acceptance  is  primd  facie 
evidence,  that  the  acceptor  has  assets  in  nis  hands.  Anderson 
v.  Cleveland,  13  East,  430,  (n).  Ex  jmrte  Heath,  2  Vet.  ^  B, 
241.  BicherdikB  v.  Bdllmari,  1  T.  R.  409.  Gibton  v.  Minet, 
1  H.  Bl.  602. 

Want  of  consideration — in  whole  or  in  partJ]  It  has  beea 
already  stated,  that  a  bill  or  note  imports  a  consideration,  and, 
therefore,  it  is  not  necessary  for  the  party  who  sues  upon  it,  to 
give  any  evidence  of  consideration  m  the  first  instance.  But, 
between  certain  parties,  and  under  certain  circumstances, 
which  will  be  explained  hereafter,  the  want,  or  illegality^  of 
consideration,  forms  a  defence. 

In  cases,  in  which  the  want  of  consideration  is  a  good  de- 
fence,  such  want  of  consideration  is  either  total  or  partial.  If 
total,  the  plaintiff's  action  is  wholly  defeated  ;  if  |^tial,  it  is 
only  defeated  pro  tanto.  In  an  action  by  the  payee  against  the 
acceptor  of  a  bill,  it  appeared  that  the  defendant  had  accepted 
it.  for  the  accommodation  of  the  plaintiff,  except  as  to  10/. 
which  had  been  paid  into  court;  and,  on  this  evidence  the 
plaintiff  was  nonsuited.  Lord  EUenborough  observing,  thnt,  as 
between  these  parties,  it  was  an  acceptance  to  the  amount  of 
10/.  only.  Dantell  v,  WilliamSf  2  Stark,  166.  So,  in  an  ac- 
tion by  the  payee  against  the  acceptors  of  a  bill,  it  appeared 
that  there  was  no  consideration,  except  as  to  5/.  9s.  which  had 
been  paid,  and  the  plaintiff  was  nonsuited.  Barber  v.  Back- 
houLse,  Peake,  61.  Where  the  defendant  accepted  a  bill,  for 
the  accommodation  of  Phillips  &  Co.  for  415/.  17s.  6d,  and 
P.  &  Co.  indorsed  it  to  the  plaintiffs,  their  bankers,  who  knew 
that  the  bill  was  an  accommodation  bill ;  it  was  held,  that  the 
plaintiffs  could  only  recover  on  this  bill,  265/.  17s.  8<i.  the 
amount  of  the  balance  due  to  them  from  P.  &c  Co.  Jones  v. 
Hibbert,  2  Stark.  304.  See,  also,  Willis  v.  Freeman,  12 
East,  656.  post,  Chap.  VI.  So,  where  the  defendant  had  drawn 
a  bill,  for  the  accommodation  of  the  acceptor,  and  the  defence 
was,  that  the  indorsee,  knowing  that  circumstance,  had  not 
paid  the  full  value  for  it ;  Lord  Kenyon  said,  that  where  a  bill 
of  exchange  is  ^ven  for  money  really  due  from  the  drawee  to 
the  drawer,  or  is  drawn  m  the  regular  course  of  business,  ia 
such  case,  the  indorsee,  though  be  has  not  given  to  the  in- 
dorser the  full  amount  of  the  ImII,  may  yet  recover  the  whc^ 
and  be  the  holder  of  the  overplus,  above  the  sum  he  has  really 
padd,  to  the  use  of  the  indorser ;  but,  where  the  biU  is  an  ao- 
commodation  one,  and  that  known  to  the  indorsee,  and  be 
pays  but  part  of  the  amount,  in  such  case  he  can  onfy  recover 
tbe  sum  he  has  actaally  paid  for  the  bill.    The  plaint  was 
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nonsttitodoa  another  ground.  Wiffen  v.  Roberts,  1  Esp,  261. 
la  an  action  on  a  promissory  note,  given  by  the  defendant,  as 
an  apprentice  fee  with  his  son,  to  the  plaintiff,  it  appeared, 
that,  in  consequence  of  no  mention  being  made  of  the  premium 
in  the  indentures,  they  weie  void ;  to  the  objection  of  want  of 
consideration,  it  was  answered,  that  the  master  had  provided 
board  and  lodging  for  some  time  for  the  apprentice,  which  was, 
in  itself,  a  simcient  consideration ;  bat  it  was  held  that  the 
consideration  had  wholly  failed.  Jackson  v.  Warwick,  7  T.  R* 
121.  But  where  the  mdentures  were  voidabU  only,  it  was 
held,  that  there  was  a  sufficient  foundation  to  support  the  note, 
(the  fee  having  been  payable  in  cash,  but  the  note  having  been 
taken  as  an  indulgence)  though  the  apprentice  had  been 
dischar^  by  a  magistrate,  on  proof  that  the  master  had  en- 
ticed him  to  commit  felony.  Grant  v.  WeLskman,  16  East, 
207 ;  and  see  Cuff  v.  Broum,  5  Price,  297. 

Where  a  bill  is  given,  for  the  price  of  goods  sold  under  a 
fraud,  there  is  no  consideration,  and  the  party  taking  the  bill 
cannot  recover  on  it.  Thus,  where  the  plaintiff,  knowing  of 
the  unsoundness  of  a  horse,  sdd  it  to  the  defendant  with  a  war- 
ranty, who  gave  the  plaintiff  a  banker's  check  for  the  price, 
though  the  plaintiff  had  refused  to  receive  the  horse  back,  and, 
therefore,  as  it  was  contended,  the  contract  was  not  rescinded, 
je%  it  was  held,  that,  as  the  transaction  was  a  fraud,  the  plain- 
tiff could  not  recover  ou  the  check.  Lewis  v,  Cosgrave, 
2  Taunt.  2.  So,  where  in  an  action  by  the  payee  of  a  promis* 
aoiy  note,  against  the  maker,  given  for  the  price  of  certain  pio- 
tnresy  it  was  alledged  for  the  defendant,  maX  the  amount  of 
the  note  greatly  exceeded  the  value  of  the  picture,  Lord  Ellen- 
borough  refused  to  admit  evidence  for  the  purpose  of  reducing 
the  damages,  by  shewing  that  the  picture  was  of  an  inferior 
value  ',  but  said,  that  if  the  defendant  could,  by  the  inadequacy 
of  the  value,  and  other  circumstances,  prove  fraud  on  the  part 
of  the  plaintiff,  so  as  to  shew  that  there  was  no  contract  at  all, 
the  evideiioe  would  be  admissible.  Solomon  v.  Turner,  1  Stark. 
51  ;  and  see  Ledger  v.  Ewer,  Peake,  216,  post. 

Although  a  partial  fSeulnre  of  consideration  (where  such  is  ad- 
missible) is  an  answer  to  the  plaintiff's  demand,  pro  tanto, 
yet  it  is  only  where  the  sum  to  be  deducted  is  matter  of  definite 
computation,  and  not  of  unliquidated  damages,  that  the  de- 
fendant can  avail  himself  of  this  defence.  Thus,  in  an  action 
by  the  drawer  against  the  acceptor  of  a  bill,  the  defence  was, 
that  the  bill  had  been  accepted  for  the  price  of  some  hams, 
bought  by  the  defendant  from  the  plaintiff,  and  that  they  were' 
almost  unmarketable.  The  sum  for  which  they  had  been  sold 
by  the  defendant  was  paid  into  court.  Lord  £llenborough  held, 
that,  though  where  the  consideration  of  a  bill  fails  entirely,  it 
will  be  a  sufficient  defence  to  an  action  on  it  by  the  ori^nal 
party,  yet  it  is  no  defence  where  the  consideration  £ails  partially, 
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hat,  that  under  such  circumstances,  the  giver  of  the  bill  must 
take  his  remedy  by  an  action  against  the  person  to  whom  it  was 
^▼en.  Morgan  v.  Riehardsont  1  Campb,  40.  (n).  From  other 
reports  of  thiscase,  S^ttft,  487,  (n),  7  East, 482,  (n),  it  seems 
to  have  been  held,  that  the  defendant  could  not  avail  himself  of 
this  defence,  after  the  payment  of  money  into  court.  But,  as  to 
this  point,  see  Barber  v.  Bat^muey  Peake,  61.  ante,  p.  104. 
And,  in  Tyev.  Gtoynne,  2  Campb.  346,  Lord  Ellenborough  said, 
that,  although  money  was  paid  into  court  in  Morgan  v.  Hiefc- 
arcfftm,  that  circumstance  formed  no  ingredient  in  the  opinion  he 
then  expressed.  So,  where  in  an  action  by  the  drawer  and  payee 
of  a  bill,  against  the  acceptor,  the  latter  proposed  to  shew,  that 
the  bill  had  been  accepted  for  the  price  of  a  quantity  of  cheese, 
sold  by  the  plaintiff  to  the  defendant,  which  was  of  a  bad  qua- 
lity, and  that,  therefore,  the  consideration  had  in  a  great  mea- 
sure failed.  Lord  Ellenborough  said,  that  he  should  adhere  to 
his  opinion  in  Morgan  v.  Richardson.  Tye  v,  Gwynne, 
2  Campb,  346.  S.  P.  Fleming  v.  Simpson,  1  Campb.  40.  (n). 
And,  where  the  defence  was,  that  a  note  had  been  given  to 
the  plaintiff,  for  disclosing  an  improvement  m  machineiy, 
whicn  appeared  to  be  of  less  value  than  was  anticipated,  it  was 
held,  that  the  plaintiff  might  recover  the  whole  sum  on  the  note. 
Day  V.  Nix,  9  B.  Moore,  159.  So,  where  the  defendant  had 
contracted  with  the  plaintiff  for  a  lease,  and  vras  let  into  pos- 
session, and  accepted  a  bill,  drawn  by  the  plaintiff,  for  the 
consideration  money,  it  was  held,  that  the  defendant  was  lia- 
ble upon  the  bill,  and  must  take  his  remedy  on  the  agreement 
for  the  non-execution  of  the  lease.  Moggridge  v.  Jones,  14 
East,  486.  3  Campb.  38.  S.  C.  Archer  v.  Bamford,  3  Stark, 
175,  post. 

So  where  a  promissory  note,  payable  on  demand  with  in- 
terest till  paid,  was  given  in  part  consideration  for  the  share 
of  a  ship  purchased  by  the  maker  from  the  payee,  without 
the  observance  of  the  provisions  of  the  ship  registry  acts,  and 
was  indorsed  by  the  payee,  first  to  J.  L.  who  on  presentment 
and  refusal  of  payment  obliterated  his  name  and  returned  it, 
and  afterwards  to  J.  G.  P.  who  indorsed  it  upwards  of  two 
years  and  a  half  after  its  date,  with  J.  L.'s  name  obhterated, 
to  the  plaintiff,  for  a  full  and  valuable  consideration  without 
notice  ;  it  was  held,  that  though  the  contract  of  sale  was  void,, 
yet  as  the  maker  had  recognized  it  by  paying  one  year's  in- 
terest on  the  note,  and  as  there  was  a  presumption,  that  he  had 
received  the  subsequent  earnings  to  the  amount  of  his  share, 
of  the  ship  in  question,  and  therefore  there  was  a  consideration 
pro  tanto,  the  plaintiff,  notwithstanding  he  had  taken  the  note 
without  enquiry,  was  entitled  to  recover  the  whole  amount  in 
an  action  against  the  maker.  Gascoyne  v.  Smith,  M*CleL  if 
Young,  338.  See  Carmcdt  v.  Haggarty,  {Scotch),  2  Shaw,  199. 
Thomson  on  Bills,  148. 
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The  only  case  in  opposition  to  the  doctrine  that  the  plaintiff 
shall  recover  the  whole  amount  of  the  bill,  where  the  partial 
failure  of  consideration  is  in  respect  of  unliquidated  damages^ 
appears  to  be  that  of  Ledger  v.  Ewer,  Peake,  216.  The  de- 
fendant in  that  case,  in  consideration  of  being  admitted  into 
partnership  with  the  plaintiff,  had  accepted  a  bill  for  100/«, 
drawn  upon  him  by  the  plaintiff.  It  appeared  that  the  plain- 
tiff having  got  possession  of  a  shop,  but  having  no  business 
and  little  money,  had  prevailed  on  the  defendant  to  enter  into 
this  engagement,  which  the  defendant's  friends  disapproving 
of,  was  broken  off.  Lord  Kenyon  left  it  to  the  Jury  to  consider 
whether  this  was  not  a  gross  fraud  on  the  part  of  the  plaintiff; 
but  if  they  should  be  of  a  contrary  opinion,  and  think  that  the 
plaintiff  was  entitled  to  recover  any  thing,  they  would  then  take 
into  their  consideration  the  damages  which  he  had  really  sus- 
tained by  the  nonperformance  of  the  contract,  and  that  they 
were  not  obliged  to  give  the  whole  sum,  for  which  the  bill  was 
given,  in  damages. 

Want  of  consideration — in  cases  of  fraud.']  If  a  bill  or  note 
is  obtained  by  fraud,  the  party  so  tsdimg  it  cannot  recover  upon 
it.  Thus  where  the  plaintiff  had  distrained  goods  of  the 
defendant  on  the  premises  of  the  plaintiff's  tenant,  and  the 
defendant,  to  get  rid  of  the  distress,  accepted  the  bill  in  ques- 
tion, it  appearing  that  there  was  no  rent  due  at  the  time  of  the 
distress.  Best,  J.  left  it  to  the  jury  to  sav  whether  the  plaintiff 
had  not  falsely  represented  to  the  defendant  that  the  rent  was 
due,  in  order  to  induce  him  to  give  Hs  acceptance,  and  that  if 
80,  it  was  fraudulent,  and  the  defendant  was  entitled  to  a 
verdict.     Grew  v.  Bevan,  3  Stark.  134,  and  see  Lewis  v.  Cos- 

S'ove,  2  Taunt.  2.  Solmiionv.  Turner ,  1  Stark.  51.  ante,  p.  105. 
ut  in  order  to  entitle  the  defendant  to  insist  upon  the  fraud, 
he  should  repudiate  the  transaction  altogether,  for  if  he  takes 
a  partial  benefit  under  it,  the  consideration  fails  in  part  only, 
and  the  plaintiff  may  recover  on  the  bill.  Archer  v,  Bamford, 
3  Stark.  175. 

Many  cases  of  want  of  consideration  on  the  ground  of  fraud 
have  ansen  on  compositions  with  creditors.  Thus,  where  all 
the  creditors  of  an  insolvent  consented  to  accept  a  composition 
for  their  respective  demands,  on  an  assignment  of  his  effects  by 
a  deed  of  trust,  to  which  they  were  all  parties,  and  one  of 
them,  before  he  executed ,  obtained  from  the  insolvent  a  pro- 
missory note  for  the  residue  of  his  demand,  by  refusing  to  ex- 
ecute till  such  note  was  made  ;  it  was  held  that  the  note  was 
void,  as  a  fraud  on  the  rest  of  the  creditors,  and  that  a  subse- 
quent promise  to  pay  it  was  a  promise  without  consideration. 
Cockshott  V.  Bennett  I  2  T,  R.  763.  Jackson  v.  Lomas,  4  T.  R, 
166.  See  also  Feise  v.  Randall,  6  T.  R.  146.  Rose  v.  Lei- 
cester, 4  East,  372.     Lewis  v.  Jones,  4  B.  ^  C.  506.     Ex 
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forte  Sadler,  15  Vet,  65%  The  plaialiff,  having  guaranteed  the 
lesponsibility  of  the  defendant  to  A.,  on  the  refusal  of  A.  to 
join  in  a  deed  of  cempoution,  releasing  the  defendant,  till  the 
plaintiff  had  paid  A  the  remainder  of  the  defendant's  debt,  paid 
such  aau>unt  to  A.,  and  drew  a  bill  upon  the  defendant  for  the 
monev  so  paid,  which  the  defendant  accepted.  It  was  ruled 
that  tne  plaintiff  could  not  recover  on  this  bdl,  it  being  nothing 
more  than  a  circuitous  mode  of  securing  to  A.  the  fofi  anurant 
of  his  debt.    BryarU  v.  Christie,  1  Stark,  329. 

Want  of  consideration — what  amovmU  to.]  The  ddtit  of  a 
third  person  is  a  sufficient  consideration  to  support  an  actioa 
on  a  bill  or  note.  Thus  where  a  promissory  note  was  entered 
into  by  A.  to  pay  so  much  to  B.  for  a  debt  due  from  C*  to  B., 
and  it  was  objected  that  this  not  being  for  value  received^  was. 
not  within  the  statute,  and  that  primd  facie  the  debt  of  anothei 
is  no  consideration  to  raise  a  promise,  the  court  of  K.B.  on 
error  from  C.  B.  held,  (hat  the  note  was  within  the  statute,, 
being  an  absolute  promise^  and  every  way  as  negotiable  as  if 
it  had  been  for  value  received.  Poplewell  v.  WiUon,  I  Sir. 
264,  and  see  Coombs  v.  In^ram^  \  D.  i^  R,  211.  (See 
Note  18.)  So  a  moral  obligation  is  a  sufficient  consideration. 
Where  a  man  is  under  a  moral  obligation,  which  no  court  of 
law  or  equity  can  enforce,  and  promises,  the  honesty  and  rec- 
titude 01  the  thing  is  a  consideration ;  as  if  a  man  promisea 
to  pay  a  just  debt,  the  recovery  of  which  is  barred  by  the 
statute  of  limitations ;  or  if  a  man,  after  he  comes  of  ase,  pro* 
mises  to  pay  a  meritorious  debt  contracted  during  his  minonty^ 
but' not  ior  necessaries;  or  if  a  bankrupt,  ina&uent  circum- 
stances after  his  certificate,  promises  to  pay  the  whole  of  his 
debts ;.  or  if  a  man  promises  to  perform  a  secret  trust,  or  a 
trust  void  for  want  of  writing  by  the  statute  of  frauds*  Ptr 
Id.  Man^eld,  Hawkes  v.  Saunders,  Covoper,  290. 

Thus  where  a  bankrupt  after  his  bankruptcy  gave  a  promis- 
sory note  to  the  plaintiff,  one  of  his  creditors,  for  part  of  his  debt, 
it  was  held  that  the  latter  might  recover  on  sucn  note.  Tme- 
wuin  V.  Fenton,  Cowp.  544.  So  where  a  bankrupt,  having  pro- 
mised before  his  certificate  to  pay  to  the  plaintiff  a  debt  due 
before  his  bankruptcy,  indorsed  to  him  two  notes  for  that  pur- 
pose, it  was  held  that  the  debt  due  before  the  bankruptcy  was 
a  good  consideration  for  the  bankrupt's  promise  ;  that  it  was 
not  barred  by  the  certificate ;  and  that  it  would  have  been 
available,  even  if  made  after  the  certificate  had  been  obtained* 
Brix  V.  Braham,  1  BingK  281.    See  6  G.  4.  c.  16.  s.  131. 

Where  a  banker's  acceptances  for  his  customer  exceeded  the 
cash  balance  in  his  hands,  and  accommodation  acceptances  were 
deposited  with  the  banker  by  the  customer  as  a  collateral  se- 
curity. Lord  Ellenborough  ruled,  that  whenever  the  acceptances 
eiceeded  the  cash  balance,  the  bankers  held  the  collateral  bills 
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for  vakie.  Bounqutt  v.  Ihidman,  1  Stark,  I,  and  ue  Bolland 
«.  Bygrave^  Uy,  Sf  Moo.  271.  A.  &  Co.  bankers  in  tho 
coontiy^  being  pressed  by  B.  &  Co.  their  agents  in  town,  to 
whoB  they  were  indebted,  to  send  up  any  bills  they  could  pro* 
CBR,  tiansmitted  for  accouMt  an  accommodation  bill  accepted 
by  D.  ^hen  the  bill  became  due,  the  balance  was  in 
fiorour  of  B.  &  Co»,  but  the  bill  was  not  withdrawn.  After- 
wards the  balance  between  the  two  houses  turned  in  favor  of 
A.  &  Cok,  and  B.  &  Co.  became  baiikrupts.  Lord  Ellen- 
borough  held  that  on  account  meant  the  floating  account, 
and  that  though  there  had  been  a  period  when  B.  &  Co.'s  lien 
eeased,  and  the  bill  might  have  been  redeemed  ;  yet  as  it  was 
not  reclaimed,  but  allowed  to  remain  in  B.  &  Co.'s  hands,  the 
Uen  revested  when  the  balance  turned  in  their  favor,  and  they 
were  entitled  to  sue  on  this  bill.  Atwood  v.  Crowdte,  1  Stark, 
483,  and  ne  Woodroofe  v.  Hayne,  1  C.  ^  P.  601. 

The  defendant  and  Morrall  were  partners,  and  gave  their 
promissory  note  to  their  bankers  for  2000/.  as  a  security  for 
advances.  The  defendant  thereupon  gave  Morrall  his  note  for 
1000/.,  to  secure  hia  moiety  of  the  2000/.  Morrall  indorsed 
tUanote  to  the  bankers,  who  having  advanced  1300/.  sued  the 
defendant  on  his  note,  and  it  was  held  by  the  court  of  Common 
Pleas  that  there  was  a  sufficient  consideration,  and  that  they 
were  entitled  to  recover.  Heuwood  v.  Watson,  4  Bingh.  496. 
Bat  where  A.  accepted  a  bill  for  the  accommodation  of  B., 
which  B.  delivered  to  C.  his  creditor,  to  provide  for  a  bill  about 
to  beeome  due,  and  C.  before  A.'s  bill  became  due  returned  it 
to  B.  as  useless ;  it  was  ruled  by  Lord  Ellenborough  that  C. 
could  not,  by  subsecmently  obtaining  possession  of  the  bill, 
acquire  a  ri^ht  of  action  against  A.  for  that  he  had  abandoned 
the  bill,  which  B.  held  as  trustee  for  A.  Cariwright  v.  Ti^ii- 
Uams,  2  Stork,  340. 

Where  a  bill  or  note  is  delivered  to  a  person  for  a  special 
purpose,  he  cannot  repudiate  that  purpose,  and  sue  upon  the 
bill  ia  lus  own  name.  Thus  where  £.  C.,  to  prevent  the  strik- 
ing a  docket  against  her  son,  delivered  a  bill  to  the  plaintiiT, 
in  order  to  get  it  discounted,  and  the  plaintiff,  having  al- 
ready in  his  possesson  certain  deeds  as  a  security  for  a  debt 
doe  from  the  son,  having  got  the  bill  into  his  possession,  in- 
sisted upon  retaining  both  the  bill  and  deeds  as  securities, 
Liord  EUenborough  held  that  it  was  not  competent  to  the 
plaintiff  after  having  received  the  bill  for  the  special  pur- 
pose of  procuring  it  to  be  discounted,  to  disappropriate  it; 
and  the  plaintiff  was  nonsuited.  Dehmney  v,  Mitchell,  1 
Stark,  439. 

In  an  action  by  the  l^ayee  against  the  drawer  of  a  bill,  it 
appeared  that  the  plaintiff,  having  money  in  the  funds,  a{)plied 
to  &•  &  Co.  as  his  asents,  to  sell  it  out,  and  remit  it  to  him  in 
bills  on  Holland.    K.  6c  Co.  applied  to  the  defendants,  and 
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on  17th  February  got  from  them  bills  on  Holland  in  favor  of 
the  plaintiff.  It  was  proved,  for  the  defendants,  to  be  the 
costom  of  London,  for  persons  in  the  habit  of  remitting  foreign 
bills,  to  give  the  bills,  but  not  to  receive  the  money  for  them  till 
the  next  post  day.  In  this  case  the  next  post  day  was  the 
2lst.  On  the  20th  R.  &  Co.  failed,  so  that  the  money 
was  never  paid  to  the  defendants.  Lord  Loughborough  was 
of  opinion  that  it  was  competent  for  the  defendants  to  go  into 
this  evidence  as  against  the  payee,  he  being  subject  to  all  the 
equity  the  defendants  could  have  had  against  his  agents  R.  & 
Co.,  if  the  bill  had  been  drawn  payable  to  themselves,  who 
must  be  supposed  to  have  been  acquainted  with  the  usage  on 
bills,  though  his  Lordship  said  that  such  evidence  would  be 
inadmissible  had  the  action  been  brought  by  an  indorsee  for 
a  valuable  consideration.  Puget  de  Brcu  v,  Forbes,  1  Esp. 
117.  To  an  action  by  the  indorsees  against  the  maker  of  a 
promissory  note,  the  latter  pleaded  that  he  drew  the  note  as  a 
surety  only  for  the  payee,  and  that  the  plaintifis  had  released 
the  payee  from  all  claim  in  respect  of  the  said  note,  (not 
alleging  that  the  plaintiffs  had  notice  of  the  want  of  consi- 
deration between  tne  defendant,  and  the  payee).  It  was  held 
that  the  indorsement  being  for  a  valuable  consideration,  the 
indorsees  had  the  security  of  the  defendant  as  maker  of  the 
note,  for  their  debt ;  and  though  they  had  released  the  original 
payee,  that  they  still  retained  their  remedy  against  the  maker. 
Carstairsv.  Rolleston,  1  Marsh,  207.  5  Taunt*  55  L  5.  C. 

An  exchange  of  securities,  as  where  the  maker  of  a  note  re- 
ceives the  acceptance  of  the  payee,  is  a  valuable  consideration 
between  the  parties.  Kent  v.  Lmoen,  1  Campb.  179.  (n),  and 
see  Spttoner  v.  Gardiner,  JR.  ^  M,  84.  B4>lfe  v.  Caslon,  2  H, 
B/.571.  post,  Chap.XlV. 

It  seems  that  where  a  promissory  note  is  delivered  as  a  gift,' 
the  maker  may  insist  on  the  want  of  consideration  in  an  action 
against  him  by  the  party  to  whom  he  delivered  it.  Formerly, 
indeed,  it  appears  to  have  been  held  that  such  an  instrument 
might  be  enforced  on  the  ground  of  its  being  in  writing,  and 
that  the  doctrine  of  nudum  pactum  therefore  did  not  apply  ; 
WUliamsorf  v.  Losh,  M.  16  G.  3.  Chitty,  93.  (n).  5ih  ed.  cited 
7  T.  JR.  351 ;  but  the  authority  of  this  case,  so  far  as  it  depends 
on  the  doctrine  of  nudum  pactum,  has  been  denied.  7  T.  R, 
351.  (n).  And  in  Nash  v.  Brovm,  1817,  which  was  an  ac- 
tion on  a  bill  of  exchange,  accepted  by  the  defendant  as  a 
present  to  the  payee,  and  indorsed  by  him  to  the  plaintiff  for 
a  part  of  the  amount ;  Lord  Ellenborough  ruled  that  the  plain - 
tin  was  entitled  to  recover  only  so  much  as  he  had  actually 
advanced  on  the  bill.  Chitty,  93,  (n).  5th  ed.,  72,  7th  ed. 
So  in  action  on  a  promissory  note,  expressed  to  be  for  value 
received,  made  in  favor  of  an  infant  of  nine  years  old,  it  was 
held  to  be  a  question  for  the  jury  whether  the  note  was  givep 
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for  any  legal  consideration,  and  that  affection  to  the  payee,  of 
gratitude  to  his  father,  would  not  afford  a  sufficient  considera- 
tion ;  and  the  court  were  also  inclined  to  think  that  an  inten- 
tion to  evade  the  legacy  duty  would  not  be  a  sufficient  con- 
sideration. HoUiday  v.  Atkinson,  5  B.  ^  C.  501.  8  2).^  R, 
163.  S.  C.  See  Tate  v,  HUbert,  2  Ves.  J.  115.  Seton  v. 
Seton,  2  Bro.  C.  C.  610.  Woodbridge  v.  Spooner,  3  B,  S^  A. 
235.  1  Chitty,  661.  S.  C. 

Want  cf  eonrideration' — between  what  parties  a  defence,']  The 
want  of  consideration,  in  toto  or  in  part,  cannot  he  insisted  on 
as  a  defence,  if  the  plaintiff  or  any  intermediate  party  between 
him  and  the  defendant,  took  the  bdl  or  note  bonA  fide  and  upon 
a  valid  consideration.     Bayley,  397.    No  evidence  of  want  of 
consideration  was  ever  admitted  in  a  case  between  an  acceptor 
or  drawer,  and  a  third  person  holding  the  bill  for  value  ;  and 
the  rule  is  so  strict,  that  it  will  be  presumed  that  he  does  hold 
for  value,  until  the  contrary  appears.    The  omu  probandi  lies 
on  the  defendant.    If  it  can  be  proved  that  the  holder  gave  no 
value  for  the  bill,  then,  indeed,  he  is  in  privity  with  the  first 
holder,  and  will  be  affected  with  every  thing  which  would  affect 
the  first  holder.     Per  Eyre,  C.  J.  Collins  v,  Martin,  1  B.  ^  P. 
651.    Thus  where  there  is  a  negotiable  note,  and  it  comes  into 
the  hands  of  a  third  or  fourth  indorsee,  though  some  of  the 
former  indorsees  might  not  pay  a  valuable  consideration ;  yet  if 
the  last  indorsee  gave  money  for  it,  it  is  a  good  note  as  to  him, 
unless  there  should  be  some  fraud  or  equity  against  him  ap- 
pearing in  the  case.    Haly  v.  Lane,  2  Atk,  182.    In  an  action 
by  the  indorsee  against  the  maker  of  a  note  thirteen  years  old, 
the  defendant  obtained  a  rule  nisi,  to  set  aside  a  judgment  by 
default,  on  an  affidavit  by  a  third  person,  that  he  believed  the 
defendant  was  swindled  out  of  the  note.    An  affidavit  was 
made  on  the  other  side,  that  the  plaintiff  took  the  note  bondjide 
and  gave  a  valuable  consideration  for  it ;  and  the  court  held, 
that  however  improperly  it  might  have  been  obtained,  a  third 
person  who  took  it  fairly  and  gave  a  consideration  for  it,  was 
entitled  to  recover,  and  discharged  the  rule.     Morris  v.  Lee, 
B.  R.  H.  26  G.  3.    Bayley,  397.    So  it  is  no  answer  to  an 
action  against  an  acceptor,  by  an  indorsee  for  valuable  con- 
nderation,  and  without  notice,  that  the  payee,  previously  to  the 
indorsement,  had  released  the  acceptor.    Dod  v.  Edwards,  2  C. 
if  P.  602.     So  in  an  action  by  indorsee  for  valuable  consider- 
ation against  acceptor,  who  had  accepted  for  the  accommodation 
of  the  drawer,  Lord  Eldon  C.  J.  ruied,  that  it  was  no  answer 
that  the  defendant  had  accepted  the  bill  for  the  accommoda- 
tion of  the  drawer,  and  that  that  fact  was  known  to  the  holder ; 
for  that  the  latter,-  if  he  gave  a  b^djide  consideration  for  it, 
was  entitled  to  recover  the  amount,  though  he  had  full  know- 
ledge of  the  transaction.    Smith  v.  Knox,  3  Esp,  46.    Fentum 
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V.  Pocadi,  1  Marsh.  1$.  But  whether  an  indorsee  for  value 
taking  such  a  bill  after  it  is  due  from  a  person  who  gave  na 
value  for  it,  and  could  not  have  sued  upon  it»  can  recover 
against  the  acceptor,  seems  not  to  be  decided*  In  Tinson  v*^ 
J^ancis,  I  Campb,  19,  where  it  araeared  that  the  note  wa& 
given  by  the  defendant  to  accommoaate  the  payee,  and  that  it 
remained  in  the  hands  of  the  latter  till  after  it  became  due^ 
when  it  was  given  to  a  Mr.  S.  to  be  returned  to  the  defendant, 
but  was  indorsed  by  him  to  the  plaintiff  for  value ;  Lord  £1- 
lenborough  said,  "  after  a  bill  or  note  is  due  it  comes  disgraced 
to  the  indorsee,  and  it  is  his  duty  to  make  inquiries  conoeni" 
ing  it.  If  he  takes  it,  though  he  gives  a  full  consideration  for 
it,  he  takes  it  on  the  credit  of  the  indorser,  and  subject  to  all 
the  equities  with  which  it  may  be  incumbered."  But  in  a  sub- 
sequent  case,  where  to  an  action  by  indorsees  affainst  acceptor 
the  latter  pleaded,  that  he  had  accepted  the  bill  for  the  use  and 
accommodation  of  A.,  and  without  any  consideration,  and 
that  after  the  bill  became  due  A.  indorsed  it  to  the  plaintifiSs, 
they  well  knowing  at  the  time  of  the  indorsement  that  it' was 
accepted  without  consideration ;  the  court  held,  that  as  there 
was  no  allegation  of  fraud,  or  that  the  plaintiffs  did  not  give 
a  full  and  valuable  consideration,  the  plea  was  no  answer  te 
the  action.  Charlesv,  Marsden,  1  Taunu  224.  (See  Note  1&.) 
Although  no  consideration  passes  between  the  payee  and  the 
drawer  of  a  bill,  yet  the  former  may  recover  on  it  against  the 
latter  if  there  was  a  valuable  consideration  between  himself 
and  the  acceptor.    Scott  v.  Lifford,  I  Campb,  246. 

Illegality  of  consideration.^  As  the  want  of  consideration 
sometimes  forms  a  defence,  so  the  illegality  of  the  consideration 
may  be  relied  upon  in  certain  cases,  and  between  certain  par* 
ties.  The  cases  relative  to  usurious  considerations  being  nume- 
rous, will  be  found  collected  under  a  separate  head  in  the  present 
chapter. 

Illegality  of  consideration  —  at  comimoH  law.^  The  con- 
sideration of  a  bill  or  note  may  be  illegal  either  at  common  law 
or  by  statute.  Thus,  in  an  action  on  a  promissory  note  the  de- 
fendant may  shew  that  it  was  obtained  on  a  smuggling  con«> 
sideration.  Guichard  v.  Roberts,  I  W.  BL  445.  Stifling  a 
criminal  prosecution  is  an  illegal  consideration.  Johnson  v« 
OHWy,  3r .  Wms.  279*  But  wheie  a  party  who  had  paid  away 
a  forged  acceptance  to  the  plaintiff,  applied  tohim  for  it,  and  in- 
dorsed to  him  in  lieu  a  bill  accepted  by  the  defendant,  the  plain* 
tiff  was  allowed  to  recover,  Lord  Ellenborough  holding  that 
to  bar  the  right  of  the  indorsee  it  was  necessary  to  show  that 
the  bill  had  been  indorsed  as  a  consideration  for  compounding  , 
a  prosecution  for  forgery,  to  which  the  indorser  was  liable. 
Wallace  v.  Hardacre,  I  Campb,  45.    So  where,  in  an  action 
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a|;aiiist  the  makar  of  a  note»  it  appeared  that  having  been  con- 
victed (or  a  misdemeaDour  in  ill  treating  hia  parish  apprentice, 
the  chairman  of  the  court  suggested  to  hira  that  if  he  paid  40 
guineas  towards  the  expenses  of  theprosecutioui  he  would  be  im^ 
prisoned  six  instead  <h  twelve  months,  upon  which  the  note 
m  question  was  given  to  a  parish  officer,  it  was  held  that  this 
note  was  not  given  to  stifle  a  prosecution,* but  was  rather  to  be 
considered  as  part  of  the  punishment  suffered  by  the  defeQdant4 
BeeUyv,  Wingfield,  1 1  Etutg  46.  So  where  D.  being  appointed 
receiver  in  a  suit  in  chancery,  was  in  custodv  under  a  warrant 
ibr  non*pa^ent  of  a  balance  certified  against  him,  and  the 
defendant  in  order  to  procure  D/s  diseharge^oined  with  him  as 
surety  in  two  promissory  notes  to  the  plaintifi,  who  was  a  party 
ta  the  suit  in  chancery,  and  his  solicitor,  who  sued  out  the  war- 
rant for  the  amount  of  the  debt  and  costs,  and  D.  was  thereupon 
discharged  by  the  direction  of  the  solicitor,  it  was  held  that  ^ 
discharge  was  a  legal  consideration  for  the  notes,  although  tlieie 
were  ouier  parties  to  the  suit  in  chancery  who  did  not  concur  ill 
the  discharge,  and  therefore  D.  remained  liable  to  be  takra 
again,  yet  that  the  consideration  of  the  notes  had  not  failed, 
and  that  it  was  no  objection  to  the  validity  of  the  notes,  that 
the  sum  given  to  cover  costs  exceeded  the  costs  due,  no  ftrand 
being  intended.  Brett  v.  Tomlinsen,  16  Eetst,  293.  In  an 
action  by  the  payees  against  the  acceptor  of  a  bill,  it  appeared 
that  the  drawer  being  indebted  to  the  plaintifis  had  obtained 
his  discharge  under  the  insolvent  act»  upon  which  the  plaintiffs 
indicted  him  for  fraudulently  obtaining  his  discharge.  The 
plaintiffs  subsequently  agreed  to  take  from  the  drawer  a  compo- 
sition  of  2s,  6d.  in  the  pound,  and  22(M  for  costs,  and  the 
present  acceptance  was  accordingly  given.  There  being  no 
evidence  to  show  that  the  costs  of  the  prosecution  were  included^ 
and  the  bill  being  in  fact  given  before  the  indictment  wee 
gashed*  the  plaintiffs  obtained  a  verdict ;  and^per  Lord  Ellens 
borough,  ''If  the  parly. authorised  his  agent  to  compound  las 
civil  rights  only,  and  after  coming  to  a  settlement  the  creditors 
chose  to  forego  the  prosecution,  the  transaction  was  not  illegal." 
Hardir^  v.  Cooper,  1  Stark.  467.  And  where  a  warrant  waa 
directed  to  an  officer  of  excise,  by  the  commissioners,  commanding 
him  to  apprehend  a  person  convicted  in  several  penalties,  and 
take  him  to  prison  and  keep  him  there  till  the  penalties  were 
paid,  and  the  officer  having  arrested  the  party,  discharged  him 
on  a  promissory  note,  for  the  amount  of  the  penalties,  payable  at 
a  future  day,  and  the  commissioners  afterwards  approved  of  his 
conduct,  it  was  held  that  the  discharge  was  a  good  consi* 
deration  for  the  note.  PilHugton  v.  Green,  2  B.  ^  P.  151. 
So  where  in  a  similar  case,  in  order  to  prevent  a  levy  upon  his 
goods,  the  defendant  gave  a  note  for  the  amount  to  the  super* 
visor  of  excise,  whose  conduct  was  subseoaently  approved  of 
by  his  superiors;  liord  EUenborough  held  that  the  plaintiff 
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might  recover,  for  thoagh,  if  there  were  any  reason  to  think  that 
the  law  had  been  abused  by  the  plaintiff,  he  would  not  be  al- 
lowed to  enforce  payment,  yet  here  he  appeared  to  have  acted 
with  good  faith,  and  his  lordship  did  not  think  the  previous 
consent  of  the  commissioners  to  the  arrangement  necessary. 
Sugars  v.  Brinkworthf  4  Campb,  46.  A  note  given  by  the 
m&er  to  suspend  proceedings  against  him  in  an  action  for 
seduction,  is  not,  as  it  seems,  on  an  illegal  consideration.  On  a 
petition  to  prove  such  a  note,  the  maker  having  become  bank- 
rupt. Lord  Eldon,  C.  said,  "  It  was  quite  competent  for  the 
bankrupt  to  confess  judgment,  instead  of  which  he  has  given 
this  note  which  consequently  is  proveable ;  the  form  of  the  ac- 
tion is  for  loss  of  service,  and  is  distinguishable  from  the  cases 
respecting  pretium  pudoris."  Ex  parte  Muvrford,  Aug,  1 8. 1808. 
1  M<mU  B,  L,  189,  (n.)  3d  Ed.  15  Ves,  289.  S,  C.  A  pro- 
missory note  given  by  the  father  of  a  bastard  child  to  the  parish 
officers,  in  consideration  of  his  being  released  out  of  custody, 
cannot  be  enforced,  for  it  is  contrary  to  public  policy.  Cole  v, 
Gower,9  East,  UO. 

Illegality  of  consideration  —  by  statuteJ]  In  many  cases, 
besides  those  of  usury  and  gaming,  (the  cases  with  regard  to 
which  are  collected  under  separate  heads ;  see  post)  the  le- 
gislature has  declared  that  bills  and  notes  given  for  illegal 
considerations  shall  be  void.  Thus  by  statute  45  Geo.  3.  c.  72. 
all  bills  and  notes  given  for  ransom  of  any  ship  or  goods,  are 
declared  to  be  void.  Wd>b  v.  Brook,  3  Taunt.  6.  Agreements, 
promises,  or  other  assurances  on  the  sale  of  offices  are  void  by 
5th  and  6th  £d.  6.  c.  15.  Harrington  v.  Du  Chatel,  1  Bro, 
C.  C.  124.  And  where  a  bill  of  exchange  was  given  by 
a  comet  to  a  colonel  of  a  regiment  for  promotion,  and 
was  put  in  suit  and  the  money  levied,  a  court  of  equity  in- 
terfered to  relieve  the  defendant.  Whittingham  v.  Burgoyne,  3 
Anstr.  900. 

So  by  6  Geo.  4.  c.  16.  s.  125.  any  contractor  security  made 
or  given  l^  any  bankrupt,  or  other  person,  unto  or  in  trust  for  any 
creditor,  or  for  securing  the  payment  of  any  money  due  by  such 
bankrupt  at  his  bankruptcy,  as  a  consideration  or  with  intent 
to  persuade  such  creditor  to  consent  to  or  sign  such  certificate, 
shall  be  void.  Where  a  bankrupt,  in  the  interval  between  the 
second  and  third  meetings  under  his  commission,  gave  a  pro- 
missoiy  note  as  a  security  for  a  previous  debt  to  a  creditor 
who  was  acting  as  one  of  the  commissioners  at  the  time  and 
afterwards  signed  the  bankrupt's  certificate,  it  was  held  invalid  ; 
for  if  the  security  had  been  taken  in  order  to  induce  the  com- 
missioner to  sign  the  certificate,  it  would  clearly  have  been  void, 
and  it  is  against  public  policy  that  any  thing  leading  to  that 
result  should  be  allowed.  Haywood  v.  Chambers,  5  B.^  A,  753. 
and  see  Rogers  v.  Kingston,  10  B.  Moore,  97. 
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lUegality  of  consideration  —  whether  it  vitiates  the  hill  in 
part  or  in  ioto,]  If  a  bill  or  note  is  in  part  upon  a  consideration 
which  the  law  has  made  illegal,  and  in  part  upon  a  good  con- 
sideration, it  has  been  held  that  the  illegality  will  taint  the 
whole  bill  or  note,  and  that  the  holder,  if  barred  at  all  by  such 
illegality,  will  be  barred  in  toto,  as  to  his  claim  on  the  bill  or 
note.  Bayley,  406.  Thus  where,  in  an  action  against  the  ac- 
ceptor of  a  bill,  it  appeared  that  the  drawer  had  given  it  to  tiie 
keeper  of  a  cofibe-house,  partly  for  money  lent  and  partly  for 
spints  sold  in  small  quantities  contrary  to  24  Geo.  2.  c.  40. 
s.  12.  it  was  held  that  though  the  statute  did  not  in  terms  avoid 
the  security,  yet  it  made  the  connderation  illegal,  not  merely 
void ;  that  as  the  security  was  entire,  it  could  not  be  apportioned; 
and  that  as  it  was  partly  given  for  an  illegal  consideration  the 
whole  bill  was  void.  Scott  v»  Gitlmore,  3  Taunt,  226,  and  see 
Spencer  V.  Smith,  3  Campb,  9.  Bumyeatv,  Hutchinson,  5  B. 
4  A.  241.  But  a  diflferent  rule  seems  to  prevail  in  bankruptcy, 
as  to  (he  apportionment.  See  ex  parte  Mather,  3  Ves,  373. 
£x  parte  Bulmer,  13  Ves.  313.  post.  Chapter  XIV.  In  an  ac- 
tion on  a  bill  of  exchange  it  appeared  that  it  had  been  given 
partly  for  money  lent,  and  partly  for  money  lost  at  play,  and  it 
was  held  that  as  the  statute  9  Ann.  had  made  void  all  securities 
for  money  lost  at  plaY»  the  plaintiff  could  not  recover  on  the 
bill  but  that  he  mignt  maintain  his  action  for  money  lent. 
Rcbinson  v.  BUmd,  2  Burr.  1077. 

Illegality  of  consideration  —  defence  between  what  partiesJ] 
Where  a  bill  or  note  is  declared  to  be  void  by  statute,  it  cannot 
be  enforced  by  any  person,  if  the  enforcing  it  will  give  effect  to 
the  illegal  transaction.  Thus  in  the  case  of  usury  (before 
statute  58  Geo.  3.  c.  93.)  it  was  held  that  where  a  bill  was 
accepted  on  an  usurious  contract,  a  bondjide  indorsee  for  value 
and  without  notice,  could  not  sue  the  acceptor.  Lowe  v.  Waller, 
Dougl,  708,  736.  4(fc  ed.  So  in  the  case  of  a  gaming  note. 
Bowyer  v,  Bampton,  2  Str.  1155.  But  if  the  enforcing  the  bill 
will  not  give  effect  to  the  illegal  transaction,  it  may  be  put  in 
suit  by  an  indorsee  without  notice  of  the  illegality,  and  for  a 
valuable  consideration.  Thus,  such  an  indorsee  may  sue  the 
drawer  of  a  bill  accepted  for  a  gaming  debt  due  from  the  ac- 
ceptor to  the  drawer.  Edwards  v.  Dick,  4  B,  S^  A.  212,  see 
poet.  It  seems  to  be  now  settled,  that  where  a  bill  has  been 
indorsed  for  an  usurious  consideration,  a  subsequent  bond  jide 
holder,  though  for  value  and  without  notice,  cannot  sue  upon 
such  a  bill  if  he  is  to  make  title  through  the  illegal  indorse- 
ment.    Lowes  V.  Maitaredo,  1  Stark.  385,  post,  p.  122. 

Where  the  bill  or  note  is  made  on  an  illegal  consideration,  but 
is  not  declared  to  be  void  by  statute,  it  may  be  enforced  bv  an 
inditfsee  for  value  and  without  notice,  even  against  one  of  the 


paitiesi  to  the  original  illegal  transactioii.   "  I  take  it  to  be 
ckai,"  says  Mr.  Justice  Holroyd,  "that  where  a  statute  pro- 
hibits a  thing  to  be  done  and  does  not  expressly  avoid  the  se- 
cudties  wluch  fall  within  the  prohibition,  then  if  the  violation 
of  the  law  does  not  appear  on  the  face  of  the  instrument,  and 
the  party  taking  it  is  ignorant  that  it  was  made  in  contiaventioa 
of  the  statute,  it  is  an  available  security,  in  the  hands  of  saeh 
penoa."     Brougktonr  v.  Matichester  Water  Work*,  3  B.^  A, 
10«    Thus  where  a  bill  was  accepted  by  the  defendant  on  ac- 
count of  losses  in  the  course  of  illegal  insurances  in  the  lotteiy. 
Eyre,  C.  J.  held  the  circumstance  of  the  original  transaction 
bfung  contrary  to  law,  (provided  the  security  was  not  declared' 
to  be  void  by  law),  did  not,  where  the  action  was  by  a  remote 
indor8ee>  necessarily  call  upon  him  to  prove  the  conKdecation ; 
t}ie  indocsemeot  was  of  itself  primd /ocie  evidence  of  a  good 
consideration;   and  if  the  defendant  meant  to  call  upcm  the 
holder  to  prove  the  consideration,  it  would  be  necessary  to  im- 
plicate him  someway  in  the  transaction,  or  to  show  some  degree 
of  privity  or  knowledge  respecting  it.    WycM  v.  Bulmer,  2  Etp. 
^8.    It  seems,  however,  that  in  such  case  the  plaintiff,  aftier 
evidence  given  by  the  defendant  of  the  illegal  transaction,  would 
be  bound  to  show  that  he  gave  a  valuable  constderaAiDn  for  the 
note*    See  Dwnoan  v.  Scott,  1  Campb^  100.    Thomas  v.  Newton, 
2.  C*  ^  P.  606.  post.    So  in  an  action  by  the  indorsee  against 
the  maker  of  a  note,  the  defence  insisted  on  was  that  the 
note  had  been  given  for  hits  against  the  defendant  in  a  lot- 
tery office,  but  Lord  Kenyon  was  of  opinion  that  the  plaintiff 
was.  entitled  to  recover.     Winstanley  v.  Bowden,  1  Selw,  N,  P. 
370.  4th  ed.    And  where  the  creditor  of  an  insolvent  obtained) 
Crom  his  debtor,  while  in  prison,  the  acceptance  of  a  bill  for 
hi&  debt,  and  indorsed  it  for  value  and  without  notice,  it  wa&' 
held,  that  however  improper  the  circumstances  might  be  under 
which  the  bill  was  obtained  from  the  insolvent,  yet'as  the  indorsee 
had  no  knowledge  of  them,  and  as  he  was  an  innocent  holder  for  a 
Taluable  consideration,  he  ought  not  to  be  deprived  of  the  ordinary 
remedv,  which  the  law  allowed  him,  to  recover  the  money  which  he 
had  advanced  upon  the  lull.  Simpson  v.  Pogson,  'SD.S^R.  567. 
In  an  action  by  the  indorsee  against  the  maker  of  a  note.  Lord 
Kenyon  ruled  that  the  defendant  should  not  be  alloifred  to  go  into 
evideacetoshow  the  original  consideration  illegal,  unless  he  could 
likewise  show  the  holder  a  party  to  that  illegality.    Newby  v. 
Smith,  2  Eip.  539.  (n).    But  where  the  indorsee  takes  the  bill 
after  it  is  due  from  a  person  who  could  not  himself  have  sued' 
upon  thebiU,  he  cannot  recover  upon  iU  Brown  v.  Turner,  7  T, 
R,  630.  2  Esp.  631.  S.  C.    Amory  v.  Meryweaiher,  2  B.  S^  C. 
578.  see  post.  Chap,  VI.  So  if  the  indorsee  takes  the  bill,  know- 
ing that  it  was  given  on  an  illegal  consideration,  he  cannot  en- 
force it  against  one  of  the  parties  to  that  transaction.      Steers  v. 
Lashly,  6  T.  R,  61.  See  ex  parte  Bulmer,  15  Fes.  318. 
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Where  the  plaintiff,  at  the  request  ef  the  indorsee  of  a  note 
>  made  on  an  illegal  consideration,  of  which  that  indorsee  had  no- 
tice, and  of  which  the  plaintiff  also  had  notice,  indorsed  tiie 
note  for  the  purpose  of  giving  it  currency,  and  the  note  was 
•then  delivered  to  a  person  to  whom,  when  due,  the  plaintiff 
was  obliged  to  pay  the  amount,  in  an  action  against  the  fiiit 
indorser.  Lord  Kenyon  held  that  the  plaintiff,  having  been 
obliged  to  pay  the  money,  was  entitled  to  recover.  Seddont  v. 
Stratford,  Peaked  215^  sed  qwere;  mid  tee  Avbert  v,  Mase,  3B. 
if  p.  371.     Thompion  on  BUU,  150.  (n.) 

Where  it  appeared  that  the  defendant  had  drawn  the  bill  un- 
der duress,  in  an  action  by  an  indorsee.  Lord  EUenborough 
ffuled  fliat  it  was  incumbent  on  the  plaintiff  to  give  some 
evidence  of  consideration.  Duncan  v,  Scott,  1  Campb.  100. 
{See  Note  20). 

Usury.']  Wheie  the  consideration  of  a  bill  or  note  is  usuri- 
ous, or  where  it  is  given  as  a  security  to  cover  an  usurious 
transaction,  it  cannot  be  enforced  while  in  the  hands  of  im- 
mediate paETties. 

To  make  the  consideration  umrieus  there  mutt  be  a  loan."] 
If  there  be  a  stipulation  for  more  than  five  per  cent  upon  a 
contemplated  advance,  the  agreement  is  usurious,  and  no  trans- 
action under  it  can  be  the  foundation  of  a  valid  debt.  Per 
Lord  Ellejiborough,  Masterman  v.  Cowrie,  3  Camph,  491. 
But  in  order  to  render  the  transaction  usurious,  a  loan,  or  ad- 
vance of  money  must  exist,  or  be  contemplated.  Therefore 
where  the  acceptor  of  a  bill,  dated  4th  July,  and  due  7th 
September,  took  a  premium  of  Qd.  in  the  pound  from  the  in- 
dorsee and  holder,  for  payment  of  the  bill  on  the  20th  August, 
before  it  became  due,  it  was  held  that  this  was  no  loan  or  for- 
bearance, but  only  an  anticipation  of  the  payment  of  a  debt, 
and  that  though  an  improper  practice  it  was  not  usury.  Bar^ 
day  V,  Walmsley,  4  East,  55.  So  where  there  was  an  agree- 
ment that  London  bankers  should  accept  and  pay  bills  of  ex- 
change drawn  in  the  country,  for  acommissipn  of  5t.  -percent, 
being  furnished  with  funds  to  pay  die  bills  before  they  became 
due.  Lord  EUenborough  said  that  no  advance  of  money  was 
anticipated,  and  that  unless  an  eventual  advance  of  money  was 
anticipated  there  could  be  no  usury.  Had  an  advance  been 
made  he  should  have  left  it  to  the  jury  whether  the  commissieB 
was  a  shift  for  obtaining  more  than  legal  interest.  Masterman 
D.  Cowrie,  3  Campb,  4§S.  So  where  a  broker  agreed  with  the 
4efeDdants  to  get  their  bills  discounted,  and  that  be  should  re- 
tain oat  of  the  money  so  raised,  the  exorbitant  brokerage  of  10>. 
per  oent,  but  did  not  advance  any  money  nor  was  his  name 
«a  the  bills,  H  was  held  that  there  was  here  no  usunons 
•ooBsidtfrfttioDy  for  there  was  no  loan  by  the  broker.  Dag^tail  v. 
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Wigley,  1 1  Eatt,  43. 2  Campb,  33  .$.  C.  See  Young  v.  Wright, 
1  Campb.  14.  But  if  the  party  who  cUacounted  the  bill 
had  engaged  that  the  broker  should  receive  a  sum  of  money 
beyond  the  re&nilar  discount  to  himself,  this  would  have  been 
usury,  though  he  himself  retained  only  the  leeal  discount.  Meo- 
goe  V,  Simmont,  1  M.  ^  M.  121.  Where  A.  employed  B.  to 
get  a  bill  discounted,  and  agreed  to  give  him  a  sum  of  money 
beyond  the  legal  interest,  and  B.  procured  C.  to  discount  it,  who 
required  B.  to  indorse  the  bill,  but  took  no  more  than  the  legal 
.  interest  upon  the  discount,  and  B.  then  paid  over  to  A.  the  pro- 
ceeds of  the  bill,  minus  the  sum  which  A  had  a^freed  to  give 
him  for  procuring  the  discount,  Gibbs,  C.  J.  held  that  if  this 
was  a  mere  agreement  between  the  parties  that  the  bill  should 
go  out  in  its  &11  security  to  the  world,  and  that  B.  who  did  not 
appear  to  be  an  original  party,  should  receive  a  compensation 
for  getting  it  discounted,  it  would  not  be  usury.  Junes  v.  Da- 
vison,  HoU,  N.  P.  C.  256.  Where  A.  having  a  bill  for2500/. 
at  two  months'  date,  which  he  could  not  readily  negotiate  in 
London,  requested  B.  to  give  him  in  exchange  an  acceptance  of 
B's.  London  banker,  at  the  same  date  and  for  the  same  sum, 
which  B.  did,  deducting  16i.  10s.  for  commission,  it  was  held 
that  this  was  a  mere  exchange,  and  not  a  loan  and  therefore  not 
usurious.  Stoveld  V.  Eade,  ABingh,  81.  * 

To  constitute  usury  it  is  not  necessary  that  money  should  be 
actually  advanced.  Thus  where  B.  gave  a  note  to  A.  as  a  col- 
lateral security  for  a  debt  due  from  C.  to  A.,  and  A.  on  the  note 
becoming  due  gave  time  to  B.  in  consideration  of  receiving 
more  than  51.  per  cent  interest,  this  transaction  was  considered 
equivalent  to  a  loan  of  money  and  was  held  usurious.  Man- 
ners V.  Postan,  2  B.  4  P.  343,  and  see  Wade  v.  Wilton,  I  EoMt, 
195. 

What  will  amount  to  usury  in  discounting  a  bill.']  In  dis- 
counting a  bill  the  party  discounting  it  deducts  the  interest  upon 
the  wh(3e  amount  tor  the  time  which  it  has  to  run.  and  only 
pays  over  the  balance,  and  this  is  not  considered  usurious ;  see 
Lloyd  V.  WiUiams,  2  W.  BL  793;  though  Lord  Chief  Justice 
Eyre  seems  to  have  thought  that  the  length  of  the  date  of  a 
bill  is  in  such  case  sufficient  to  afford  a  presumption,  that  the 
discount  was  intended  as  a  cover  for  a  loan.  Per  Lord  Alvan- 
ley.  Marsh  v.  MaHindale,  3  B.  ^  P.  159.  Thus,  suppose  a 
bUl  for  10,000i.  at  ten  years  to  be  discounted  in  this  manner, 
the  interest  for  that  period  would  amount  to  50001.  consequently 
the  lender  would  advance  but  5000/.  and  at  the  end  of  tea 
years  would  receive  double  that  sum ;  and  if  the  bill,  instead 
of  being  drawn  for  ten  years  were  drawn  for  twenty,  the  interest 
would  amount  to  the  whole  sum  of  10,000/.  and  the  lender 
would  have  nothing  to  advance,  though  he  would  be  entitled 
to  10,000/.  at  the  end  of  the  time.    Per  Bayley,  Serj.  org. 
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Marth  v.  Martindale,  3  fi.  ^  P.  157.  In  discounting  a  bill, 
if  it  is  part  of  the  agreement  that  the  bankers  discountiDg 
it  shall  take  interest  .for  the  whole  time  it  has  to  run,  and  in- 
stead of  paying  money  shall  give  bills  or  notes  not  payable  im- 
mediately, for  which  no  rebate  is  allowed,  it  is  usunous.  Mat' 
thewt  V.  Griffiths,  Peake  N.  P.  C.  200.  I  B.i^P.  153.  (n.) 
S.  C.  Maddoch  v.  Hammett,  7  T,  R.  185.  Parr  v.  Eliaun, 
1  East,  92,  and  see  Hutchinson  v.  Piper,  4  Taunt.  810.  But 
where  A.,  a  banker  in  the  country,  discounted  bills  at  four  months 
lor  B.  and  took  the  whole  interest  for  the  time  they  had  to  run, 
and  B.  on  being  asked  how  he  would  have  the  money,  directed 
part  to  be  carri^  to  his  account,  part  to  be  paid  in  cash,  and 
part  by  bills  in  London,  at  certain  days'  sight,  the  trans- 
action was  held  not  to  be  usurious,  the  court  considering  the 
discount,  and  the  taking  the  bills  in  London,  as  separate  trans- 
actions. Hammett  v.  Yea,  1  B.  ^  P.  144.  Where  a  broker 
carried  bills  to  be  discounted,  and  allowed,  to  the  person  dis- 
counting, interest  at  the  rate  of  5  per  cent,  and  in  addition  1/. 
per  cent  on  the  amount  of  the  bills  towards  'the  payment  of  a 
debt  due  liom  a  third  person,  but  which  the  broker  thought 
himself  bound  in  honour  to  pay,  and  he  accounted  to  his 
principals  for  the  whole  amount  of  the  bills  minus  lawful  dis- 
count and  commission,  it  was  held  that  the  transaction  was  not 
usurious.    Solarte  v.  Melville,  7  B.  ^  C.  430. 

Although  a  party  whose  name  is  not  upon  a  bill  may  carry 
that  bill  into  the  market,  and  sell  it  for  whatever  sum  it  will 
fetch,  yet  if  he  act  merely  as  the  agent  of  a  party  whose 
name  is  upon  the  bill,  it  is  a  discount  and  not  a  sale,  and 
the  allowance  of  more  than  5  per  cent  interest  will  render  the 
transaction  usurious.    R.  v.  Ridge,  4  Price,  50* 

It  is  not  unusual,  in  discounting  bills,  to  give  foods  in 
part  of  the  amount.  But  where  a  party  is  compelled  to  take 
goods  in  discounting  a  bill  of  exchange,  a  presumption  arises 
that  the  transaction  is  usurious,  and  to  rebut  this  presumption, 
evidence  must  be  given  of  the  value  of  the  goods  by  the  person 
who  sues  on  the  bill.  Davies  v.  Hardacre,  2  Campb.  376. 
Pratt  V.  Willey,  1  £«p.  40.  But  where,  although  the  proposal 
to  take  the  goods  originated  with  the  plaintiff,  the  other  party 
readily  acc^ed  to  it,  and  said  he  thought  he  should  make  a 
profit  by  the  transaction.  Lord  Ellenborough  held  that  the 
presumption  was,  that  the  goods  were  char^  beneath  their 
true  value,  and  that  it  lay  upon  the  defendant  to  prove  the 
contrary.  Combe  v.  Miles,  ^  Campb,  553.  It  is  the  province  of 
the  jury  to  decide,  whether,  on  the  evidence,  the  dinerence  be- 
tween the  value  of  the  goods  charged  in  the  discount,  and  that 
which  they  sold  for  in  the  hands  of  the  party  who  took  them 
is  such  as  to  warrant  them  in  saying  that  the  value  was 
:so  much  overcharged  as  to  shew  that  it  was  a  cover  for  usury. 
Rich  V.  Topping,  1  Esp.  177. 
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Receipt  rf  commission  for  trouble  not  tuurums,']  On  discoant- 
ing  a  bill,  a  banker  may  lawfully  take  a  commission  for  his 
trouble  beyond  the  5  per  cent,  interest.  But  all  commission 
where  a  loan  of  money  exists,  must  be  ascribed  to,  and  con- 
sidered as  an  excess  beyond  legal  interest,  unless  so  far  as  it  is 
ascribable  to  trouble  and  expense  bond  Jide  incurred,  in  ^ 
course  of  the  business  transacted  by  the  persons  to  whom-  such 
commission  is  paid  ;  but  whether  any  thing,  and  how  much  is 
justly  ascribed  to  this  latter  account,  is  always  a  question  for 
the  jury.  Per  Lord  Ellenborough,  Carstairs  v.  Stein,  4  M.  ^ 
S,  201.  Thus,  where  in  an  action  for  usury  against  the 
defendant,  who  was  a  country  banker  living  at  Sudbury,  it  tip* 
peared  that  the  practice  was  to  discount  bills  in  London  n>r 
various  correspondents  at  Sudbury,  and  beyond  the  interest  at 
51*  per  cent.,  to  receive  5s.  per  cent,  on  the  gross  sum,  without 
any  reference  to  the  time  which  the  bill  had  to  run,  the  jury 
found  a  verdict  for  the  defendant  under  the  judge's  direction. 
Wineh  v.  Fenn,  2  T.  R.  62.  (n.)  Ex  parte  Jotm,  17  Vet,  332. 
In  Carstairs  v.  Stein,  4  M.  ^  S.  192,  the  juiy  found,  unde^ 
the  circumstances,  that  a  commission  of  one  half  per  cent, 
was  not  usury,  and  the  court  refused  a  new  trial.  But  where 
it  appeared  that  a  person,  in  discounting  bills,  bad  charged  a 
commission  of  7s.  Qd,  per  cent.,  and  no  evidence  was  giv^i  of 
his  being;  put  to  expense,  or  to  any  considerable  degree  of  trouble, 
Lord  fillenborottgh  was  of  opinion  that  it  was  usurious,  though 
the  juiy  found  against  that  opinion.     Brooke  v,  Middieton, 

1  CamjA,  448.  And  see  Masterman  v.  Cowrie,  3  Campbm  194. 
Ex  parte  Hansoti,  I  Madd.  112. 

Where  the  acceptor  of  an  accommodation  bill  renewed  it  on 
receiving  five  per  cent,  interest,  and  two  and  a  half  per  cent, 
commission,  Lord  £llenborough  held  that  there  was  no  color 
for  commission,  and  that  the  two  and  a  half  per  cent,  was  to 
be  considered  as  usurious  interest.  KenJt  v.  Lowen,  1  Campb. 
178. 

Renewed  bills,  when  usurious*^  Where  a  bill  or  note  is  void 
on  account  of  its  being  a  security  for  usurious  interest,  a 
subsequent  security  for  no  more  than  the  principal  and 
legal  interest,  is  held  to  be  binding.  Barnes  v.  Hedley,  2 
Taunt*  184.  1  Campb*  165.  2  Stark,  238.  But  a  party  canont 
recover  on  a  new  instrument  which  operates  as  a  security  for 
any  usurious  interest,  though  founded  on  a  new  settlement  of 
account  between  the  borrower  and  the  lender,  and  though  the 
original  securities  have  been  cancelled.    Preston  v,  Jackson, 

2  Stark,  237.  To  make  such  subsequent  security  good,  it 
must  appear  that  all  payments  beyond  legal  interest  ai'e  repaid 
tut  deducted.  Wicks  v,  Gogerly,  Ry,  ^  Moody,  123.  And 
where  (before,  the  passing  of  the  statute  68  Geo.  3.  c.  93.) 
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a  bill  of  exchange  affected  with  usury,  was  in  the  hands  of  an 
innocent  holder,  who  on  being  informed  of  the  usury,  took  a  fresh 
bill  in  lieu  of  it,  drawn  by  one  of  the  parties  to  the  original 
usury  and  accepted  by  a  third  person  for  the  accommodation  of 
the  other  party,  it  was  held  that  the  holder  could  not  maintain 
an  action  against  the  acceptor  of  the  substituted  bill.  Chap' 
man  v.  Black,  2  B.  &;  A.  588.  If  a  bill  or  note  is  given  in  part 
upon  an  illegal  consideration,  and  several  bills  or  notes  are 
atterwards  substituted  in  lieu  thereof,  the  effect  of  the  illegality 
may  be  confined  to  some  only  of  the  substituted  bills  or  notes, 
and  the  others  stand  exempt.  Thus«  where  a  bill  or  note  is 
given,  as  to  half  for  a  gaming  debt,  and  as  to  the  residue  for 
money  lent,  and  two  bills  or  notes  of  equal  amount  are  after- 
wards substituted  for  it,  if  the  giver  does  any  thing  which  may 
be  considered  an  election  to  ascribe  the  gaming  debt  to  the 
one,  he  will  be  liable  upon  the  other.  Hnbner  v.  Richardson, 
M.  1819;  Bay  ley  on  nilU,  409.  But  where  several  bills 
were  given  to  secure  several  demands,  some  legal,  and  some 
illegal,  and  were  none  of  them  appropriated  specifically  to  secure 
the  legal  demand,  it  was  held  that  they  could  not  be  enforced 
even  to  the  extent  of  the  legal  demand.  Harrison  v.  Hannel, 
5  Taunt.  780.   1  Marsh.  349.  S.  C. 

Between  what  parties  usury  will  avoid  a  bill."}  Before  the 
passing  of  the  statute  58  Geo.  3.  c.  93.  it  was  held  that  usury 
m  the  concoction  of  a  bill  avoided  it  even  in  the  hands  of  a 
bond  Jiile  indorsee  for  value,  and  without  notice.  Lowe  v. 
Waller,  Dougl.  708.  736.  Till  the  case  of  Lowes  v.Mazzaredo, 
vide  post,  it  was  supposed  that  where  a  bill  had  been  indorsed 
for  an  usurious  consideration,  a  subsequent  bond  fide  indorsee 
might,  sue  the  acceptor  or  drawer  of  such  a  bill.  Thus,  Lord 
Kenyon  ruled,  that  if  a  note  is  given  on  an  usurious  consider- 
ation, it  would  be  void  even  in  the  hands  of  a  bondjide  holder, 
but  that  usury  in  any  intermediate  transaction  respecting  it  (as 
in  the  indorsement)  can  never  make  it  void  in  the  hands  of  a 
bond  fide  indorsee.  Daniel  v.  Cartony,  1  Esp.  274.  The  same 
point  occurred  in  the  case  of  Parr  v.  Eliason,  1  East,  92,  and  the 
Court  of  King's  Bench  held  that  the  usury  in  the  indorsement 
did  not  prevent  a  bondjide  indorsee  from  recovering  on  the  bill. 
But  in  Lowes  v.  Mazzaredo,  1  Stark.  385,  Lord  Ellenborough 
ruled  that  a  person  was  not  entitled  to  recover  on  a  bill  where 
he  was  obliged  to  claim  through  an  indorsement  which  had 
been  vitiated  with  usury,  and  the  Court  of  King's  Bench  in  the 
same  case  were  of  opinion,  that  the  case  of  Parr  v.  Eliason  was 
distinguishable  from  this,  and  might  be  supported  on  other 
grounds,  and  that  the  indorsement  was  entirely  avoided  by  the 
statute  of  usury,  and  could  not  be  dismissed  for  one  purpose 
and  retieiined  for  another.  Ibid,  In  the  subsequent  case  of 
Chapman  v.  Black,  2  B.  &;  A.  590,  the  authority  of  Lowes  v. 
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Mazzaredo  was  recognised  by  the  Court  of  King's  Bench,  and 
it  was  also  recognised  by  the  Court  of  Exchequer  in  the  case  of 
Henderson  v.  Benson,  8  Price,  288.  But  although  an  innocent 
indorsee  cannot  make  title  through  an  indorsement  vitiated  by 
usury,  yet  he  may  sue  the  party  who  indorsed  it  to  him,  upon 
the  bill.  See  Bowyer  V,  Brampton,  2  Str.  1155.  0*Keefev. 
Dunn,  6  Taunt.  315,  per  Gibbs,  C.  J.  By  stat.  58  Geo.  3. 
c.  93.  no  bill  of  exchange  or  promissory  note,  that  shall  be 
made  or  drawn  after  the  passing  of  this  act,  shall,  though  it 
may  have  been  given  for  an  usurious  consideration,  or  upon  aiji 
usurious  contract,  be  void  in  the  hands  of  an  indorsee  for 
valuable  cpnsideration,  unless  such  indorsee  had,  at  the  time  of 
discounting  or  paying  such  consideration  for  the  same,  actual 
notice,  that  such  bill  of  exchange  or  promissoiy  note  had  been 
originally  given  for  an  usurious  consideration,  or  upon  an  usu- 
rious contract. 

It  would  appear  from  the  following  decision,  that  the  above 
statute  applies  to  the  case  of  usurious  indorsements  as  well  as 
to  usury  in  the  concoction  of  the  bill.  The  defendant  proved  a 
usurious  bargain  respecting  the  bill,  between  Ford  and  Samp- 
son, at  the  time  one  of  them  was  the  holder ;  Lord  Tenterden 
held,  that  as  this  statute  declares  that  the  bill  shall  not  be  void 
in  the  hands  of  a  bond  fide  holder  for  valuable  consideratioD, 
it  was  incumbent  on  the  plaintiff  to  show,  and  not  on  the 
defendant  to  disprove,  that  the  plaintiff  was  such  holder  for 
valuable  consideration,  and  that  unless  the  plaintiff  adduced 
such  evidence  the  prior  statute  applied,  and  the  plaintiff  could 
not  recover.  Wyatt  v.  Campbell,  13  July,  1827,  Chitty^s 
Statutes,  121.  (a)  1  M.  ^  J)f  .  80.  S.  C. 

Illegality  rf  consideration — gamii^."]  By  9  Ann.  c.  14.  s.  1. 
All  notes,  bills,  bonds,  &c.  or  other  securities  or  conveyances 
¥rhatsoever,  given,  granted,  drawn,  or  entered  into,  or  executed, 
by  any  person  or  persons  whatsoever,  where  the  whole,  or  any 
part  of  such  convevances  or  securities  shall  be  for  any  money 
or  other  valuable  thing  whatsoever,  won  by  gaming,  or  playing 
at  cards,  dice,  tables,  tennis,  bowls,  or  omer  game  or  garner 
whatsoever,  or  by  betting  on  the  sides  or  hands  of  such  as. do 
game  at  any  of  the  games  aforesaid,  or  for  the  reimbursing  or 
repaying  any  money,  knowingly  lent  or  advanced  for  such 
gaming  or  betting  as  aforesaid,  or  lent  or  advanced  at  the  time 
and  place  of  such  play,  to  any  person  or  persons  so  gaming  or 
betting  as  aforesaid,  or  that  shall  during  such  play,  so  play,  or 
bet,  shall  be  utterly  void.  Before  this  statute,  it  was  held  on 
the  16  Car.  2.  c  7.  that  where  the  loser  drew  a  bill  in  favour 
of  the  winner  upon  the  defendant,  who  accepted  it,  the  bill 
could  not  be  enforced  by  the  winner,  ffussey  v.  Jacob, 
ISalk.  344.  12  Mod.  97.  Cartk.  356.  S.  C.  Where  notes 
given  for  money  advanced  to  game  with,  were  indorsed  by 
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the  payee  td  as  innocent  indorsee  for  value,  it  was  held  tha^ 

thmr  could  not  be  enforced  by  him  against  the  maker.    Bowyer 

V.  brampt&n,  2  Str»  1155.     But  in  the  above  case  it  was  said 

tkat  the  plaintiff  was  not  without  remedy,  for  that  he  might  sue 

the  payee  on  his  indorsement ;  and  where  a  bill  was  accepted 

for  a  gaming  debt  due  from  the  acceptor  to  the  drawer,  and  the 

drawer  indorsed  it  for  a  valuable  consideration,  it  was  held 

that  the  indorsee  might  sue  tlie  drawer  on  the  bill,  though 

neither  the  drawer  nor  any  person  deriving  title  through  him 

c!Ould  have  sued  the  acceptor.     Eilwards  v»  Dick,  4  B.  ^ 

A»  212.    Benson  was  indebted  to  O'Keilly  for  money  lost  at 

play.    Duckworth,  a  stranger  to  Benson,  drew  a  bill  to  the 

amoxtnt  of  that  money  upon  Benson,  in  his  (Duckworth's)  own 

£Bnror,  and  after  indorsing  it  generally,  delivered  it  to  Madden, 

(a  person  employed  to  raise  money  for  Benson,  and  who  had 

pievailed  on  Duckworth  to  draw  the  bill)  and  Madden  de* 

livered  it  to  O'Reilly,  who  procured  Benson  to  accept  it.    The 

action  was  brought  by  an  indorsee  for  value  against  Benson. 

The  court  held  the  plamtiff  could  not  recover,  for  that  the  biU 

was  drawn  for  the  purpose  and  on  account  of  the  gambling 

debt,   and  Richards  C.  B.  said  that  the  act  of  parliament 

could  not  receive  the  narrow  construction  contended  for  on  the 

part  of  the  plaintiff,  that  an  acceptance  was  not  within  it. 

Henderton  v.   Benson,  8  Price,  281.    A  horse-race  for  less 

than  501.  is  within  the  statute.     Goodbum  v,  Marley,  2  Str. 

1 159.     So  betting  at  a  horse-race.  Clayton  v.  Jennings,  2  W. 

Bl.  706.    So  a  foot-race,  Lynall  v.  Longboihom,  2  WiU.  36, 

and  so  as  it  seems,  a  game  of  cricket,  Jeffreys  v.  Walter, 

1  Wils.  220,  for  the  statute  applies  to  all  games,  whether  of 

skill  or  chance  ;  it  is  the  playing  for  money  that  makes  them 

unlawful.    Sigel  v.  Jebh,  3  Stark,  1. 

Notice  to  fyrove  consideraHon»'\    As  a  consideration  is  in  all 
eases  presumed,  the  plaintiff  b  not  supposed  to  come  prepared 
to  prove  the  consideration,  and  he  cannot  be  put  upon  such 
proof  vnthout  a  previous  notice  from  the  defendant  to  that 
effect.    Paterson  v,  Hardacre,  4  Taunt.  1 14.    Bayley,  373.    It 
is  said  that  in  the  King's  Bench  it  is  not  necessary  to  give  such 
notice,   though  it  is  .usual  and  proper  so  to  ao.    2  Stark. 
Ev.  253.    Nor  is  the  notice  alone  sufficient  to  throw  the 
burthen  of  proof  on  the  plaintiff.    The  defendant  must  first 
cast  some  suspicion  upon  the  plaintiff's  titie,  by  shewing  that 
the  bill  was  obtained  from  him  by  force,  fraud,  &c.    Reynolds 
V.  Chettle,  2  Campb.  596.    King  v.  MUson,  2  Campb.  5.  post. 
It  was  formerly  ruled  by  Lord  Ellenborough,  that  where  notice 
had  been  given  to  the  plaintiff  to  prove  the  consideration,  it 
was  necessary  for  him  to  go  into  the  whole  of  his  case  in  the 
first  instance,  and  that  he  could  not  reserve  the  proof  of  con- 
sideration, as  an  answer  to  the  defendant's  case.    Delaun$y  «• 

G  2 
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UitchM,  1  Stark.  439.     Humbert  o.  Tbuding,  ChUty,  512. 
bth  ed,  401.  1th  ed.    So  in  one  case  it  was  ruled  by  Best, 
C.  J.,  that  where  notice  has  been  given  of  the  intention  to  dis- 
pute the  consideration  of  a  bill  or  note,  and  the  plaintiff's 
counsel  is  apprised  by  the  cross  examination  that  the  con- 
sideration is  disputed,  he  must  give  his  evidence  in  support  of 
the  bill  in  the  first  instance.      Spooner  v.  Gardiner,   R»  Sf 
M,  86.    But  a  difierent  practice  now  prevails  in  both  courts, 
and  the  plaintiff  is  allowed  after  the  defendant  has  proved  that 
he  received  no  value,  and  has  cast  a  suspicion  upon  the  plaintiff's 
case,  to  go  into  full  proof  of  the  circumstances  under  which  he 
holds  the  bill.     ChiUy,  512.  5th  ed.  401.  1th  ed.  said  to  bete 
ruled  by  Abbottt  J.  JR.  ^  M.  255.  (n.)    In  an  action  by  the 
indorsee  against  the  acceptor  of  a  bill,  if  the  defendant  shews 
that  there  was  originally  no  consideration  for  the  bill,  that 
throws  it  on  the  other  party  to  show  that  he  gave  value  for  it. 
Thomas  v.  Newton,  2  C.  ^  P.  606.     And  in  order  to  entitle 
the  defendant  to  give  such  evidence  it  is  not  necessary  to  give 
any  notice  to  the  plaintiff  of  his  intention  so  to  do.  Moim  «. 
Lent,  1  M.  4  M.  240. 
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CHAPTER  VI. 

OF  THE  TRANSFER  OF  BILLS  AND  NOTES. 


What  bilU,  b^c.  are  transferable. 
By  whom. 

In  general. 

By  bankers,  pledgees,  or  agents. 

By  bankrupts. 

In  cases  of  fraudulent  preference. 

By  executors  and  administraton. 

By  infants. 

By  married  women. 

By  partners. 

By  a  person  who  has  no  tide  himself. 
At  what  Hme^ 

Before  the  completion,  or  date,  of  the  biU.) 

Before  due,  but  after  refusal  of  acceptance. 

Before  due,  but  after  payment. 

After  due. 

After  due,  and  after  payment. 
In  what  manner. 

In  general,  and  herein  of  delivery. 

The  words,  "  or  order." 

Blank  indorsement. 

Indorsement  in  full. 

Restrictive  indorsement. 

Of  part  of  the  money. 
Cancelling  an  indorsement. 


What  JnlU,  S^c.  are  trangferable.']  A  bill,  or  note,  not  con- 
taining any  words  rendering  it  transferable,  as,  "  pay  to  J.  S.  or 
itrder,  or  "  pay  to  J.  5.  or  bearer,"  is  not  capable  of  beine  trans- 
ferred, so  as  to  give  the  assignee  a  right  of  action  against  all 
the  antecedent  parties  ;  but  where  such  a  bill  or  note  is  indorsed, 
the  indorsee  may  sue  his  immediate  indorser  upon  it,  since,  in 
legal  operation,  the  indorser  becomes  a  new  drawer,  and  the 
indorsee  the  payee.    (See  ante,  p.  2.)    Thus,  where  an  ex- 
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ception  was  taken,  that  a  bill  was  payable  to  the  defendant 
om^,  without  the  words,  *'  or  his  order,  and,  therefore,  not 
assignable  by  indorsement.  Holt,  C  J.  said,  that  the  in- 
dorsement did  not  make  the  drawer  char|;eable  to  the  indorsee, 
but,  that  the  indorsement  of  such  a  bill  is  good  between  the 
indorser  and  the  indorsee,  to  make  the  former  chargeable  to  the 
latter.     Hill  v.  Lewis,  1  Salk,  133.    Nicholson  v.  Sedgwick, 

1  Ld,  Raym.  181.  Although  it  was  formerly  thought,  that  a 
bill  or  note  payable  to  hearer,  or  to  a  certain  person  or 
hearer,  was  not  transferable,  Nicholson  v.  Sedgwick,  1  Ld* 
Raym,  180,  Horton  v»  Coggs,  3  Lev.  299,  it  is  now  settled, 
that  such  a  bill  or  note  is  negotiable.  Grant  v.  Vavghan,  3 
Burr.  1516.     1   W.  Bl.  485.  S.  C.     Edie  v.  East  indta  Co. 

2  Burr.  1224.  Whether  a  bill  or  note  be  negotiable  or  not, 
is  a  question  of  law.     Ver  Lord  Mansfield,  Grant  v.  Vaughaug 

3  Burr.  1523.  And  where  the  law  is  clear,  evidence  of  the 
usage  of  merchants  on  the  su1]ject  is  inadmissible.  Edie  v. 
East  India  Company,  2  Burr.  1224.  1  W.  Bl.  298.  S.  C. 
But,  where  the  matter  bas  nevet  been  iudieially  determined,  it 
seems  that  such  evidence  is  admissilne.  Hone  v.  Bawlinson, 
Willes,  561.  and  see  Carvick  v.  Vickery,  Dtw^l.  663.  (n.) 
^h  edit. 

An  exchequer  bill  (the  blank  not  being  filled  up)  passes,  by 
delivery,  like  a  bill  of  exchange.  Wockey  v.  PoU,  4tB.8^  A. 
1«  So,  Prussian  bonds,  payable  to  bearer.  Gorgier  v.  Mie- 
vUU,  3  B.  ^  €.  45.  4  D.  jf  B.  6^1.  S.  €^ 

By  whom — in  general.'}  A  transfer,  by  indorseaiient,  will 
confer  no  title,  except  against  the  person  malang  it,  unless  it 
is  made  by  him  who  has  a  light  to  make  the  transfer,  but  a 
transfer  by  delivery  may.  Bayley,  106.  An  indorsement,  by 
a  person  of  the  same  namd  as  the  payee,  wifthmit  fratid,  will 
not  operate  as  a  transfer  of  the  bill.  Mead  v.  Yomr»,  4  T.  R, 
28.  Where  a  bill  is  payable  to  A.  for  the  use  of  S.  ^e  right 
to  indorse  is  in  A.  Evans  v.  Crandingt07i,  Carth.  5.  2  Vent. 
307.  S.  C,  ante,  p.  24.  Where  the  ri^  to  transfer  is  in  se- 
veral persons,  not  partners,  each  must  indorse.  Ante,  p.  71. 

After  putting  a  bill  or  note  in  suit,  the  holder  eamnot,  pend- 
ing the  action,  transfer  it,  so  as  to  give  another  person  a  right 
of  action  upon  it,  provided  that  person  has  notice  of  the  suit. 
Marsh  v.  Newell,  1  Taunt.  109. 

By  whom, — hanker,  pledgee,  or  agent,"]  Where  a  bill  or 
note  is  indorsed  to  a  banker,  or  other  person,  for  a  particular 
purpose,  and  de]>osited  with  him  for  that  purpose,  he  may  trans- 
fer the  property  in  such  bill  or  note,  by  indorsement,  to  a  third 
K^rson,  wno  has  no  notice  of  the  want  of  title,  as,  in  the  fol- 
wing  case :  A.  B.  C.  and  D.  were  partners  in  a  banking 
Boose  at  l4iverpool,  and  C«  and  D.  carried  on  a  separate  mer- 
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candle  concern  in  London.    J.  S.  having  accepted  bills,  pay- 
able at  the  house  of  C.  and  D.  employed  A.  d.  C.  and  U.  to 
get  them  paid,  and  agreed  to  deposit  with  them  good  bills,  in* 
doised  by  him,  for  the  purpose  of  enabling  them  so  to  do.    A. 
B.  C.  and  D.  debited  J.  S.  in  account  for  his  acceptances,  and 
credited  him  for  all  the  bills  which  he  deposited.    Some  of  the 
Inlls  so  deposited  by  J.  S.  were  remitted  by  A.  B.  C.  and  D. 
to  C.  and  D.  upon  the  general  account  between  the  two  houses, 
and  before  any  of  the  acceptances  of  J.  S.  became  due  both 
houses  failed,  and  J.  S.  was  obliged  to  pay  his  own  accept- 
ances.   It  was  held,  that  the  assignees  of  C.  and  D.  were  en- 
titled to  retain  against  J.  S.  the  biUs  remitted  to  them  by  A.  B. 
C.  and  D.,  for  the  transaction  between  the  two  houses  changed 
the  property  in  the  bills.    Bolton  v.  Pullen,  1  B,i^  P.  539. 
See  alio  Ratnd)ottom  v,  Cator,  1  Stark,  228.    So,   a  banker 
who  holds  indorsed  bills  from  his  customers,  deposited  with  him 
to  get  in  when  due,  may  not  only  discount  or  sell  them,  but 
may  likewise  pledge  them.     CoUim  i).  Martin,  \B.if  P.  648. 
Gorgierv,  Mieville,  3  B.^  C.  45.     Wookey  v.  Pole,  i  B.  S^  A, 
13.    But,  where  the  party  receiving  such  bills  has  notice  that 
they  were  merely  deposited  by  way  of  pledge,  the  property  will 
not  pass  to  him,  so  as  to  give  him  a  right  of  action  upon  them* 
Roberts  v.  Eden,  1  B.  ^  P.  398.     And,  where  bills  were 
indorsed  to  an  agent,  and  the  indorsement  was  expressed  to  be 
"  for  account  of  T.  &  W."  the  principals,  and  the  agent 
pledged  the  same  on  his  own  account,  it  was  held,  that  the 
principals  were  entitled  to  recover  the  bUls  in  trover  from  the 
pledgee,  for  that  the  indorsement  was  sufficient  notice,  that  the 
bills  were  not  the  property  of  the  agent  who  pledged  them. 
TreutUl  V.  Barandon,  8  Taunt.  100.    1  B.  Moore,  543.  S.  C. 

By  whom — bankrupts,']    When  a  person  in  possession  of  bills 

of  exchange  in  his  own  right,  becomes  bankrupt,  the  right  to 

transfer  such  bills  vests,  by  relation  to  the  committing  of  the 

act  of  bankruptcy,  in  his  assignees,  and  an  indorsement  by  the 

bankrupt,  though  before  any  commission  issued  against  him, 

will  not  convey  any  property  in  the  bill.    Thomason  v,  Frere, 

10  East,  418,  and  see  Smith  v.  De  Witts,  6D,^R,  120.    Lacy 

v.  Woolcot,  2  D.  6^  R,  458.  ante,  p,  68.     And,  where  one 

of  two  several  partners  becomes  bankrupt,  such  bankruptcy 

operates  as  a  dissolution  of  the  partnership,  and  the  solvent 

partner  cannot,  in  the  name  of  the  partnership,  transfer  a  bill 

of  which  the  partnership  was  possessed.    Ram^oitom  v,  Lewis, 

1  Campb.  279.    Abel  v,  Sutton,  3  Esp,  110.    Unless,  perhaps, 

where  the  partners  held  the  bill  as  trustees.    Ramsbottom  v. 

Cator,  1  Stark,  228. 

It  is  only  where  the  bankrupt  is  beneficially  interested  in  the 
bill,  that  the  property  in  it  will  pass  to  his  assignees.  There- 
fore, where  a  bul  was  drawn  by  A.  payable  to  his  own  order. 
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and  was  accepted  by  the  defendant  for  his  accommodation,  and 
was  indorsed  by  A.  after  his  bankruptcy,  it  was  held,  that  as 
the  bill  would  not  pass  to  A/s  assignees,  this  indorsement 
transferred  the  property  in  the  bill,  and  that  the  indorsee,  for 
a  valuable  consideration,  might  sue  the  defendant.     Arden  v. 
WatJdnSt  3   East,  317.    Wallis  v.  Hardacre,  1   Campb.  46. 
Bruce  u.  Hnrly,  1  Stark.  23.     And,  where  a  trader,  having 
securities  in  his  banker's  hands,  to  the  amount  of  888/.  16s.  Sd. 
after  a  secret  act  of  bankruptcy,  drew  on  them  a  bill  for  1400/. 
for  his  own  accommodation,  payable  to  his  own  order,  which, 
after  acceptance,  he  indorsed  to  the  plaintiff  (who  knew  of 
his  partial  insolvency,  but  not  of  the  act  of  bankruptcy,)  a 
commission  of  bankrupt  having  been  afterwards  taken  out,  it 
was  held,  that  the  plaintiff  was  entitled  to  sue  the  acceptors  for 
the  amount  of  the  bill  accepted  for  the  accommodation,  but  not 
for  the  residue,  for  which  the  defendants  were  liable  to  the  as- 
signees.    Willis  V,  Freeman^  12  East,  656.    Upon  the  same 
principle,  where  a  trader  delivered  over  a  bill,  for  a  valuable 
consideration,  to  another,  and  forgot  to  indorse  it,  and,  after 
becoming    bankrupt,    indorsed  it,   Lord  Kenyon  ruled  that 
such  indorsement  was  good,  the  party  to  whom  the  bill  was 
delivered  having  an  equitable  claim,  and  the  property  in  the 
bill  not  having  passed  to  the  assignees  of  the  bankrupt.    Smith 
V,  Pickering,  Peake,  50.    And  where  a  note  was  made  for  the 
accommodation  of  A,  who  transferred  it  to  B.  and  C.  without 
indorsement,  for  a  valuable  consideration,  and  afterwards  be- 
came bankrupt,  and  died  intestate  ;  and,  more  than  six  years 
after  the  note  was  due.  B.  procured  letters  of  administration  to 
the  effects  of  A.  and  indorsed  the  note  to  himself  and  C,  it 
was  held  by  the  Master  of  the  Rolls,  that  B.  and  C.  were 
entitled  to   sue  the  mak«r.      Watkins  v.  Matde,  2  Jac.  ^ 
Walk,  237.    So,  where  a  bill  had  been  delivered  to  the  in- 
dorsee, with  the  intent  to  transfer  the  property  to  him,  more 
than  two  months  before  a  commission  of  bankrupt  issued  against 
the  indorser,  but  the  latter  did  not  indorse  the  bill  till  within 
the  two  months.  Lord  Ellenborough  held,  that  the  writing  of 
the  indorsement  had  reference  to  the  delivery  of  the  bill.     Anon. 
1  Campb,  492.  (n.)    Whether  a  court  of  equity  will  direct  the 
bankrupt,  or  his  assignees,  to  indorse  such  a  bill,  see  Ex  parte 
Greening,  13  Ves.  206.     Ex  parte  Mowbray,  1  Jac.  &;  W,  428. 
Ex  parte  Hall,  1  Pose,  13.    Eden*s  Bank.  Law,  147.  (n.)  2d. 
ed.    Ex  parte  Brown,  I  G.  8^  J.  401.  post.  Chapter  XIV,    Bills 
fraudulently  obtained  by  the  bankrupt,  will  not  pass  to  his  as- 
signees.     Gladstone  v.  Hadwen,  1  M.  &  5.  517. 
'    Though,  in  general,  the  indorsemement  of  a  bill  by  a  trader, 
after  he  nas  committed  an  act  of  bankruptcy,  will  not  transfer 
the  property  in  the  bill,  yet  such  indorsement  may  be  valid, 
under  thie  6th  Geo.  4.  c.  16.  s.  82.  by  which  it  is  enacted, 
that  all  payments  really  and  bonH  fide  made,  or  which  shaR 


Of  tht  Truntftr  qf  BiMs  and  Notes.  120 

hereafter  be  made  by  any  bankrupt,  or  by  any  person  on  his 
behalf,  before  the  date  and  issuing  of  the  commission  against 
such  bankrupt,  to  any  creditor  of  such  bankrupt,  (such  pay- 
ment not  being  a  fraudulent  preference  of  such  creditor)  shall 
be  deemed  valid,  notwithstanding  any  prior  act  of  bankruptcy 
by  such  bankrupt  committed  ;  and  all  payments  really  and  b(md 
fide  made,  or  which  shall  hereafter  be  made,  to  any  bankrupt, 
before  the  date  and  issuing  of  the  commission  against  such 
bankrupt,  shall  be  deemed  valid,  notwithstanding  any  prior  act 
of  bankruptcy  by  such  bankrupt  committed,  and  such  creditor 
shall  not  be  liable  to  refund  the  same  to  the  assignees  of  such 
bankrupt,  provided  the  person  so  dealing  with  the  said  bank- 
rupt had  not,  at  the  time  of  such  payment  by  or  to  such  bank- 
rupt, notice  of  any  such  act  of  bankruptcy  by  such  bankrupt 
committed. 

By  whom — bankrupts — fraudulent  •preference.']  Where  a 
trader,  in  contemplation  of  bankruptcy,  voluntarily  indorses  a 
bill  or  note  to  a  creditor,  such  a  preference  is  fraudulent,  and 
the  indorsement  will  not  have  the  effect  of  transferring  the  pro- 
perty in  the  bill  or  note.  To  make  it  void,  the  indorsement 
must  be  made  in  contemplation  of  bankruptcy.  Wkeelwright 
V.  Jackson,  5  Taunt.  309.633.  Hartshorn  v.  Slodden,  2  B. 
4  P.  584.  Gibbins  v.  PhUlips,  7  B.  ^  C.  529.  A  trader  may 
be  in  embarrassed  circumstances,  and  compelled  to  suspend 
his  payments,  without  contemplating  bankruptcy.  Fidgeon 
V.  Sharp,  i  Marsh.  196.  The  rule  on  this  subject  has  been 
lately  laid  down  in  these  teims  : — **  If  a  man  be  in  such  a  si- 
tuation, that  he  must  be  presumed  to  think  bankruptcy  probable, 
then,  if  he  makes  a  payment,  with  a  view  to  put  one  creditor  in 
a  better  situation  than  the  rest,  such  payment  cannot  be  sup- 
ported." Per  BayUy,  J.  Poland  v.  Glyn,  4  Bing.  22.  (n.) 
It  is  not  sufficient  alone,  that  the  bill,  or  note,  has  been  in- 
dorsed in  contemplation  of  bankruptcy,  but  it  must  appeal*  to 
have  been  indorsed  voluntarily ;  and  if  the  debtor  be  bond  fide 
pressed  by  his  creditor  to  make  such  a  transfer,  it  is  good.  See 
ihompson  v.  Freeman,  1  7.  R,  155.  Smith  v.  Payne,  6  T.  i2. 
152.  Hartshorn  v.  Slodden,  2  B.  ^  P.  583.  Thornton  v. 
Hargreaves,  7  East,  544.  Crosby  v.  Crouch,  2  Campb,  166. 
1 1  East,  256.  S,  C.  Thus,  where  in  contemplation  of  bank- 
ruptcy, a  debtor,  without  being  pressed,  sent  three  checks  to 
his  creditor's  counting  house,  but,  before  the  delivery  of  those 
checks,  a  demand  was  made  on  the  debtor  by  the  creditor. 
Lord  EllenboTough  held,  that,  though  there  was  an  intention 
of  giving  a  voluntary  preference,  yet  that  intention  not  having 
been  consummated,  the  payment  was  good.  Bay  ley  v,  Bal^ 
lard,  1  Campb,  416. 

By  whom — executors  and  adminietrators.']    Where  the  holder 
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oft  a  bill  or  note  dies,  the  interest  in  it  vests  in  his  executors  or 
idministrators,  who  may  transfer  it  by  indoisement.  RawUn" 
umv.  Stone,  3  WiU.  1.  WUle^  559.  2  Sir.  1260.  S.  C.  Wat- 
fctni  V.  MauU,  2  Jac.  Sf  WaUL  243.  ante,  p.  55. 

Jy  whom — itifantsSl  As  the  indoisement  of  a  Ipill  or  note 
bf  an  infant  is  a  voidable  act  only,  and  not  absolutely  void, 
the  holder  of  a  bill  may  make  a  good  title,  through  the  indorse- 
ment of  an  infant,  though  the  latter,  if  sued  as  indorser,  may 
insist  upon  his  infancy  as  a  defence.  Tmlor  v.  Crokert  4  Esp. 
137.  they  v.  Cooper,  E.  22.  G.  3.  1  Seiw.  N.  P.  287.  4th 
ed,  ante)  p.  56. 

Married  women,']  A.  married  woman  cannot  transfer  any 
interest  in  a  bill  or  note  by  her  indorsement.  Barlow  v.  Bishop, 
1  Eatt,  432,  ante,  p.  58.  unless  an  authority  from  her  hus- 
band cau  be  presuined.  Cotet  v.  Davit,  1  Campb,  485.  ante, 
f,  58,  Or,  unless  she  can  be  considered  in  law  as  ^feme  toU, 
A$Ue,  p.  58.  Where  a  bill  or  note  is  indorsed  to  a  feme  sole, 
who  afterwards  marries,  or  to  a.  feme  covert,  the  right  to  trans- 
fer- such  bill  or  note  vests  in  her  husband.    Ibid, 

By  whom^^  partners.]  In  general,  one  partner  has  autho- 
rity to  transfer  bills  and  notes,  the  property  of  the  partnership, 
by  indorsing  them  in  the  name  of  the  partnership.  Ante,  p.  59. 
And  it  has  even  been  held,  in  the  absence  of  fraud,  that  one 
partner  mav  transfer  a  bill,  belonging  to  the  partnership,  in 

Siyment  of  his  separate  debt.  Swann  v,  Steele,  7  East,  210. 
idley  v.  Taylor,  13  East,  175.  ante,  p.  64.  and  see- the  other 
cotes  cited,  from  p,  60.  to  p.  70.  But,  the  authority  of  one 
partner  to  indorse  in  the  partnership  name,  ceases  on  the  disso- 
lution of  the  partnership;  and  an  indorsee,  for  valuable  con- 
sideration, but  with  notice  of  the  dissolution,  cannot  recover  on 
such  a  bill.'  ilnt«,p.67.  Incaseof  the  bankruptcy  of  one  of  se- 
veral partners,  the  right  to  indorse  is  vested  in  the  solvent 
partiier,  and  the  assignees  of  the  bankrupt  jointly.    Ante,  p.  70. 

By  whom — by  a  person  who  has  no  title  himself]  In  mamy 
cases,  a  person,  who  is  not  entitled  to  sue  upon  a  bill  or  note  him- 
self, may  confer  on  another  a  good  title  to  sue.  Thus,  where  the 
holder  of  a  bill  who  gave  no  value  for  it,  indorses  it  to  another  for 
a  valuable  consideration,  with  notice  of  his  title,  the  latter  may 
maintain  an  action  upon  the  bill  against  all  the  paities  to  it. 
though  the  former  could  not  have  sued  the  person  from  whom  he 
received  it,  without  consideration.  Ante,  p.  104.  So,  unless  in 
cases  of  bills  made  void  by  statute,  the  holder  of  a  bill,  who,  on 
account  of  some  illegality  or  fraud,  could  not  have  enforced  the 
bill  against  any  of  Uie  prior  parties,  may,  by  transferring  the 
bill  to  another  person,  tor  a  valuable  consideration,  and  with- 
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out  notice  of  the  illegality  or  fraad,  entitle  such  persons  to  sue 
upon  the  bill.  Ante,  p.  116.  and,  see  post,  Chapter  XV,  of  Lott 
And  Stolen  Bills. 

At  what  time — before  the  completion  or  date  of  the  bilWJ 
Where  a  person  indorses  a  bill  before  it  is  complete,  he  will  not 
be  dlowed  to  take  advantage  of  that  fact,  in  an  action  brought 
against  him.  Thus,  where  the  defendant  indorsed  his  name 
oA  five  blank  forms  of  promissory  notes,  which  were  afterwards 
filled  up,  and  discounted  by  the  plaintiff,  who  knew  them  to 
have  been  in  blank  at  the  time  of  the  indorsement,  it  was  held 
that  the  defendant  was  liable  as  indorser.  Lord  Mansfield  ob- 
served, that  the  indorsement  on  a  blank  note  is  a  letter  of 
credit  for  an  indefinite  sum,  and  that  it  does  not  lie  in  the 
mouth  of  the  indorser  to  say,  that  the  indorsement  is  not  regu^ 
lar.     Russetl  v.  Langstaffe,  DougL  496.  514.  fourth  ed. 

One  of  several  partners  drew  a  bill  in  blank  in  the  partner- 
ship name,  and  payable  to  their  order,  and,  after  indorsing  it 
in  the  partnership  name,  delivered  it  to  a  clerk  to  be  filled  up, 
according  to  the  urgencies  of  business.  The  partner  who  drew 
the  bill  then  died,  and  the  clerk  filled  it  up,  and  inserted  a  date, 
prior  to  the  date  of  the  death.  Lord  Ellenborough  said,  that 
this  case  came  within  the  principle  of  Russell  v.  Langstaffe ; 
that  the  power  must  be  considered  to  emanate  from  the  part- 
nership, and  that,  therefore,  after  the  death  of  the  partner,  the 
bill  might  still  be  filled  up,  so  as  to  bind  the  survivors.  Usher 
0.  Dauncey,  4  Campb.  97. 

So,  a  post  dated  bill  may  be  indorsed  before  the  day  on 
Mrhich  it  bears  date.  Thus,  where  the  defendant,  on  4th  May, 
drew  a  bill,  dated  the  11th  May,  and  delivered  it  to  the  payee, 
who,  after  indorsing  it  on  the  sih,  died  on  the* same  aay,  it 
was  held,  that  the  indorsee  was  entitled  to  recover.  Pasmore 
V.  North,  13  East,  517.  See  also  Snaith  v.  Mingay,  1  M. 
if  S.  87.    Crutchley  v.  Clarance,  2  M.  ^  5.  90.  ante,  p.  22. 

By  17  Geo.  3.  c.  30.  s.  1.  bills  and  notes,  for  the  pay- 
ment of  a  less  sum  than  5/.  shall  not  be  indorsed  before  the 
making  thereof.    Ante,  p.  5. 

At  what  time — before  due,  but  after  refusal  of  aeceptanee,1 
Where  a  bill  is  presented  for  acceptance  and  refused,  and  the 
holder  neglects  to  give  notice  of  non-acceptance  to  the  drawer, 
and  before  the  bill  becomes  due  indorses  it  for  a  valuable  con- 
sideration witliout  notice  of  the  dishonour,  the  indorsee  is  en- 
titled to  recover  against  the  drawer.  0*Keefe  v.  Dunn, 
6  Taunt.  SOS.  I  Marsh.  613.  5  M.  ^5.282.  S,  C.  affirmed 
on  error.  But  if  the  indorsee  had  notice  of  the  facts  of  non- 
acceptance  and  want  of  notice  to  the  drawer,  it  would  be 
otherwise.  Noting  for  non-acceptance  would  be  notice  on  the 
face  of  the  bill.    Fer  Dallas,  J.  6  Taunt.  309.  and  see  S.  P. 


132  Of  the  Transfer  of  BilU  and  Notes, 

per  Baifley  J.  Crossley  v.  Ham,  13  East,  502.  5  M.  ^  5.  289. 
Clark  in  America  drew  two  bills  on  Dickersoh  in  London,  at 
sixty  days'  sight,  payable  to  the  defendant  or  order,  who  in- 
dorsed them  for  tne  accommodation  of  Clark,  by  whom  they 
were  paid  to  Parry,  who  transmitted  them  to  F.  &  B.  his  agents 
in  London,  with  directions  to  make  a  payment  to  the  plaintiff. 
The  bills  arrived  in  London  on  the  26th  of  April,  and  were 
refused  acceptance.  On  the  14th  of  April  Parry  agreed  to 
exonerate  the  defendant  from  paying  one  of  the  bills  in  case 
the  other  were  paid,  which  was  paid.  On  the  6th  of  June  F. 
&  B.  delivered  over  to  the  plaintiff  the  other  bill,  informing 
him  of  the  presentment  for  acceptance,  and  refusal,  and  that 
he  must  take  it  under  all  the  existing  circumstances  and  liable 
to  all  the  infirmities  that  attended  it.  The  plaintiff  having 
sued  the  defendant  on  the  bill,  it  was  held  that  the  plaintiff 
took  it  subject  to  the  agreement  between  Parry  the  then  holder 
and  the  defendant,  whereby  payment  of  one  of  the  bills  was 
agreed  to  be  received  as  payment  of  both,  and  that  one  of  the 
bills  having  been  in  fact  paid,  the  plaintiff  was  not  entitled  to 
lesover  on  the  other.  Crossley  v.  Ham,  13  Enst,  498  ;  and  see 
Roscow  V.  Hardy,  12  East,  434. 

At  what  time  —  before  due — but  after  payment^  While  a 
bill  of  exchange  is  running  it  is  in  a  negotiable  state,  and  if 
it  is  paid  and  afterwards  indorsed  for  a  valuable  consideration 
and  without  notice,  the  indorsee  may  sue  on  such  a  bill.  Thus 
where  four  days  before  a  note  became  due,  some  person  un- 
unknown  came  to  the  bankers  where  it  lay,  paid  it,  and  carri^ 
it  away  without  its  being  cancelled  or  any  memorandum  made 
upon  it,  and  afterwaids,  and  before  it  was  due,  it  came  into  the 
hands  of  the  plaintiff,  who  sued  the  payee,  Lord  Ellenborough 
said  that  payment  meant  payment  in  due  course  and  not  by  an- 
ticipation ;  and  that  as  the  plaintiff  had  received  the  note  before 
it  was  due,  there  was  nothing  to  awaken  his  suspicion,  and  that 
he  was  entitled  to  recover.  That  it  was  the  duty  of  bankers 
to  make  some  memorandum  on  bills  and  notes  which  have 
been  paid ;  but  that  if  they  do  not,  the  holders  of  such  se- 
curities cannot  be  affected  by  any  payment  made  before  they 
are  due.     Burbridge  v.  Manuers,  3  Campb.  194. 

At  what  time — after  due,'\  A  bill  or  note  may  be  trans- 
ferred after  it  is  due,  so  as  to  convey  a  good  title  to  the  party 
taking  it.  Mutford  v,  Wukot,  1  Ld,  Haym.  575.  Dehors  v, 
Harriott,  1  Show.  163.  But  he  who  takes  a  bill  after  it  has 
arrived  at  maturity,  takes  it  subject  to  all  the  defences  that 
could  have  been  made  by  any  previous  holder ;  for  the  bill 
being  unpaid,  its  date  is  notice  to  him  su6ficient  to  put  him  on 
enquiry,  but  if  he  takes  fhe  bill  before  it  is  due,  he  takes  it  not 
subject  to  the  saine  infirmity  of  title,  because  he  then  takes  it 
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without  notice  of  any  suspicious  circumstances  that  may  break 
in  upon  his  remedy  against  any  former  holder.     Per  Gibbs, 
C.  J,  O'Keefe  v.  Dunn,  6  Taunt.  315.     The  same  rule  is  laid 
down  by  Mr.  Justice  Duller  in  the  following  terms.     **  There  is 
this  distinction  between  bills  indorsed  befoie  and  after  thev 
become  due.    If  a  note  indorsed  be  not  due  at  the  time,  it 
carries  no  suspicion  whatever  on  the  face  of  it,  and  the  party 
receives  it  on  his  own  intrinsic  credit.    But  if  it  is  over  due, 
though  I  do  not  say  that  by  law  it  is  not  negotiable,  yet  cer- 
tainly it  is  out  of  the  common  course  of  dealing,  and  does  give 
rise  to  suspicion.     Still  stronger  ought ^that  suspicion  to  be, 
when  it  appears  on  the  face  of  the  note  to  have  been  noted  for 
non-payment."     Per  BulleTf  J.     Bntwn  v.  Davies,  3  T,  R,  82. 
Thus  where  a  note  due  upon  the  13th  Nov.  was  indorsed  on  the 
6th  December,  in  an  action  by  the  indorsee  against  the  maker, 
it  was  held  that  evidence  was  admissible  to  show  that  the  note 
had  been  paid  as  between  the  defendant  and  the  original  payee 
from  whom  the  plaintiff  received  it.    Brown  v.  Davies,  3  T. 
R.  80.    And  it  is  said  that  where  there  are  any  circumstances 
of  fraud  in  the  transaction,  and  a  bill  comes  into  the  hands  of 
the  plaintiff  after  it  is  due,   the  slightest  circumstances  are 
sufficient  to  raise  the  presumption  that  the  indorsee  was  ac- 
quainted with  the  fraud.     Per  Butler,  J.  Taylor  v.  Mather,  3  T. 
h.  83.  (n,)     In  Tinson  v.  Francis,  1  Campb.  19.  ante,  p.  112, 
it  was  ruled  by  Loid  Ellenborough,  that  after  a  bill  or  note  is  due, 
it  comes  disgraced  to  the  indorsee,  and  it  is  his  duty  to  make 
inquiries  concerning  it.  If  he  takes  it,  though  he  gives  a  full  con- 
sideration for  it,  he  takes  it  on  the  credit  of  the  indorser,  and  sub- 
ject to  all  the  equities  with  which  it  may  be  incumbered.    See 
Charles  v.  Marsden,  1  Taunt.  224.  ante,  p.  1 12,  Lee  v.  Zagury, 
1  B.  Moore,  556.   So  where  the  defendant  accepted  a  bill  for  the 
differences  on  a  stock-jobbing  transaction,  drawn  by  the  broker, 
who  indorsed  it,  after  it  was  due,  to  the  plaintiff  for  a  valuable 
consideration,  it  was  held  that  as  the  broker  himself  codld  not 
have  sued  upon  the  bill,  the  plaintiff  was  not  entitled  to  recover. 
Brown  v.  Turner,  7  T.  R.  630.     Amory  v»  Merryweather,  2  B. 
j8r  C.  573.     Goggerley  v,  Cuthbert,  2  A'.  R.  170.     When  a  bill 
is  indorsed  after  it  is  due,  the  indorsee  stands  in  the  situation 
of  the  indoiser  from  whom  he  received  it,  and  if  the  latter  could 
have  sued  upon  it,  the  former  may  maintain  the  action.     Thus, 
where  in  an  action  against  the  acceptor  of  a  bill  by  an  indorsee 
who  had  taken  it  after  it  had  become  due,  it  was  proposed  to 
show  as  a  defence  that  the  bill  had  been  accepted  for  a  debt 
contracted  in  a  smuggling  transaction,  and  that  although  it 
had  been  indorsed  for  value  before  it  became  due  to  a  bond 
fide  holder,  yet  that  it  had  been  indorsed  by  him  to  the  present 
plaintiff  after  it  was  due  ;  Lord  Ellenborough  ruled  that  if  the 
plaintiff  received  the  bill  from  a  person  who  might  himself  have 
maintained  an  action  upon  it,  the  circumstance  of  the  indorse- 
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meat  to  him  having  been  made  after  the  bill  had  become  due* 
was  insufficient  to  let  in  the  proposed  defence ;  and  on  a 
tootion  for  a  new  trial,  the  court  of  K.  B.  was  of  the  same 
opinion.     Chalmers  v.  Lanion,  1  Camph,  393.     Where  a  bill 
wich  had  been  deposited  with  the  plaintiffs'  bankers,  in 
London,  as  a  collateral  security,  came  again  into  the  hands  of 
their  customer  at  the  time  it  became  due,  and  was  dishonored, 
but  was  subsequently  returned  to  the  plaintiff.  Lord  Ellen- 
borough  was  of  opinion,  that  when  the  bill  was  returned  to 
the  puiintiffs,  they  recurred  to  their  former  rights,  and  he  there- 
fore held  that  the  fact  of  the  customer  having  no  right  to  sue 
lipon  the  bill  at  the  time  of  returning  it  to  his  bankers,  furnished 
no  defence.     Bosanquet  v.  Dudtnan,  1  Stark*  1.,  and  tee  Wat' 
kins  V.  Maule,  2  Jac,  ^  Walk,  244.    So  where  the  plainti&, 
the  holders  of  a  bill,  indorsed  it  to  one  Lord,  who  held  it  for 
three  months  after  it  became  due,  and  then  after  receiving 
satisfaction  from  the  drawer,  called  on  the  plaintiffs,  who  took 
it  up ;    Lord  EUenborough  was  of  opinion,  that  since  the 
plaintifis  were  originally  indorsees  for  a  valuable  consideration, 
they  stood  in  a  better  situation  than  an  indorsee  who  took  a 
bill  for  the  first  time  after  it  became  due.  Buzzard  v.  Flecknoe, 
1  Stark,  333. 

Where  in  an  action  by  an  indorsee  of  an  overdue  bill  against 
an  indorser,  the  defendant  proposed  to  give  in  evidence  the 
books  of  one  Powell,  the  person  from  whom  the  plaintiff  had 
received  the  bill  after  it  oecame  due,  in  order  to  show  the 
amount  of  the  balance  between  Powell  and  himself,  beyond 
which  the  plaintiff  could  not  claim ;  Lord  Ellenborough  was  of 
opinion,  that  any  entry  made  by  Powell  at  the  time,  and  ac- 
companying his  act,  would  be  evidence,  in  whatever  book  it 
was  made,  but  that  an  entry  or  declaration,  which  did  not  ac- 
company the  act,  was  not  admissible,  for  it  might  have  been 
made  for  the  very  purpose  of  being  used  in  evidence.  Collen- 
ridge  v.  Farquharsonf  1  Stark.  260. 

At  what  time  a  bill  or  note  payable  on  demand  is  to  be 
considered  as  a  bill  or  note  over-due,  does  not  appear  to  be 
decided.  In  Banks  v.  Cowell,  cited  3  T.  R.  81,  it  is  said  that 
Mr.  Justice  Buller  held  that  a  note  payable  on  demand,  and 
indorsed  a  year  and  a  half  after  the  making,  was  indorsed  after 
it  was  due,  and  that  therefore  the  indorsee  took  it  subject  to  the 
infirmities  of  the  indorser*s  titie ;  but  in  a  late  case  it  was  the 
opinion  of  Bayley,  Holroyd,  and  Littledale,  J  J.,  that  a  note 
payable  on  demand  was  not  to  be  considered  as  over  due  with- 
some  evidence  of  payment  having  been  demanded  and  refused. 
Barough  v.  White,  4  JB.  ^  C.  327.  See  RobeHs  v.  Eden,  1  B. 
Sf  P.  398.  Gascoyne  v.  Smith,  M.  ^  Y.  348.  The  rule  with 
regard  to  a  bankers'  check  appears  to  be  this.  It  is  the  duty  of 
the  person  who  receives  it  to  present  it  for  payment  on  the  same 
or  the  following  day,  and  a  person  taking  it  after  that  period. 
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will  take  it  subject  to  the  infinnities  of  the  title  of  him  from 
whom  he  received  it,  as  in  the  case  of  an  over-due  bill.  Down 
V.  HaUing,  4  £.  ^  C.  330.  6  D.  ^  H.  455.  S.  C.  But  where 
the  drawers  of  a  check  did  not  issue  it  until  nine  months  after 
it  bore  date,  upon  a  consideration  which  afterwards  failed,  as 
between  them  and  the  person  to  whom  they  delivered  it,  it 
was  held  that  it  was  not  competent  to  them  to  set  up  this  cir- 
cumstance as  a  defence  in  an  action  by  a  subsequent  nolder  for 
a  valuable  consideration,  and  without  notice.  Boehm  v.  Stir- 
ling, T  T.  R.  423.    {Note  2i.) 

At  what  time — after  due  and  after  payment, 1  Where  a  bill 
or  note  is  paid  on  becoming  due,  it  cannot  be  reissued  so  as 
to  charge  any  person  who  would  not  otherwise  be  liable. 
Thus,  where  Brown  drew  a  bill  upon  the  defendant,  payable 
to*  Hodgson  or  order,  which  was  accepted  by  the  defendant, 
indorsed  by  Hodgson,  and  when  due  returned  to  Brown,  and 
by  him  paid,  and  afterwards  by  him  transferred  to  the  plaintiflfs, 
it  was  held  that  the  plaantifi's  could  not  recover,  for  that  if 
the  bill  was  negotiable  Hodgson  would  be  liable,  for  which 
there  was  no  colour.  Beck  v.  Robley,  1  H.  BL  89.  (n).  But 
where  the  reissuing  of  the  bill  would  not  have  the  effect  of  pre- 
judicing any  of  the  indorsers,  it  may  be  reissued  after  payment 
by  the  drawer.  Thus,  where  the  drawer  of  a  bill,  payable  to 
hu  own  order,  and  indorsed  by  him  to  T.,  and  by  T.  to  B., 
upon  the  bill  being  dishonored  paid  the  amount  to  B.,  who 
struck  out  his  own  and  T.'s  indorsement,  and  returned  it  to  the 
drawer,  who  afterwards  passed  it  to  the  plaintiffs,  it  was  held 
that  the  plaintifis  might  afterwards  recover  against  the  acceptor. 
Callow  V.  Lawrence,  3  M.S^S,  95.  And  see  Hubbard  v,  Jackton, 
4  Bingh.  390.  1  Moore  ^  Payne,  11.  5.  C.  S.  P.  A  bill  of 
exchange  is  negotiable  ad  infinitum  until  it  has  been  paid  or 
dischaiged  on  behalf  of  the  acceptor.  Per  Lord  EUenborough, 
SM.S^S.  97. 

In  what  memner  bills,  S^c.  may  be  transferred.l  Bills  and 
notes  payable  to  order  are  transferred  by  indorsement  and 
delivery ;  bills  and  notes  payable  to  bearer,  or  payable  to  order, 
and  indorsed  generally,  are  transferable  by  delivery.  Gibson  v. 
Minet,  I  if.  BL  605.  Where  a  bill  or  note  is  transferred  by 
delivery  only,  the  party  transferring  it  cannot  be  sued  upon  it. 
Ante  p.  42.  No  particular  form  of  words  is  requisite  to  con- 
stitute an  indorsement ;  writing  the  name  of  the  party  indorsing 
is  sufficient.  Lambert  v.  Oakes,  1  Ld,  Baym.  443.  But  a  pro- 
mise to  indorse  will  not  operate  as  an  indorsement.  Moxon  v. 
Pulling,  4  Campb.  50.  Although  the  writing  of  his  name  by 
the  party  transferring  the  bill,  is  usually  made  on  the  back  of 
the  bill,  yet  if  made  in  writing  on  the  face  of  it,  it  is  of  the 
same  efiect,  and  will  be  taken  and  accepted  as  an  indorsement. 
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R.  0.  Bigg,  1  Str,  18.  Yarborough  v.  the  Bank  of  England,  Id 
East,  12.  And  see  Tidd's  Pr.  27.  (n.)  Bth  Ed.  An  indorse- 
ment written  in  pencil  is  a  good  indorsement  within  the  usage 
and  custom  of  merchants.  Geary  v.  Physic,  5  B.  ^  C.  234. 
7  D.  ^  A.  653.  S,  C.  Writing  a  private  mark  upon  a  bill 
will  not  operate  as  an  indorsement.-  £x  parte  Shuttleioorth, 
3  Ves.  368.  Fenn  v.  Harrison,  3  T.  R.  767.  When  before 
his  death  the  holder  of  a  note  writes  upon  it,  "  I  give  this  note 
to  A."  it  is  a  testamentary  indorsement  which  may  be  proved. 
Per  Lord  ChaneelUnr,  ChauHfrth  v.  Beech,  4  Ves,  585.  See 
Woodbridge  v,  Spooner,  3B,S^A.  233. 

An  indorsement  of  a  bill  or  note  for  the  payment  of  less 
than  5/.  must  be  attested  by  one  subscribing  witness,  and  must 
mention  the  name  and  place  of  abode  of  the  indorsee,  and  bear 
date  at  or  before  the  time  of  making  it.  17  Geo.  3.  c,  30.  (.  1. 
Ante,  p.  5.  Where  bills  are  specially  indorsed,  it  has  been  held 
that  the  property  in  them  does  not  pass  before  delivery.  R,  v. 
Lambton,  5  Price,  428.  And  in  general,  a  delivery  is  neces- 
sary to  complete  the  transfer,  whether  the  bill  is  indorsed 
generally  or  specially.  Thus  where  a  note  was  placed  in  the 
hands  of  a  banker  to  be  delivered  to  the  payee  on  certain  con- 
ditions being  fulfilled.  Lord  Ellenborough  was  of  opinion  that 
no  cause  of  action  accrued  to  the  payee  until  the  time  when 
gave  up  the  note.    Savage  v.  Aldren,  2  Stark,  232.  (note  22.)  ( 

The  delivery  of  a  bill  where  indorsement  was  necessary  and 
has  been  omitted  by  mistake,  will  entitle  the  party  to  whom  it 
is  delivered,  to  call  for  an  indorsement.  Smith  v.  Pickering, 
Peake,  50.  ante,  p.  128. 

Upon  the  transfer  of  a  bill  drawn  in  sets,  each  part  must  be 
delivered  to  the  person  in  whose  favor  the  transfer  is  made  ; 
otherwise,  the  same  inconveniences  may  follow  which  would 
ensue  upon  a  neglect  to  deliver  each  of  them  to  the  payee. 
Bayley,  129. 

In  what  manner  —  the  words  **  or  order. **^  Where  a  bill  or 
note  is  originally  made  negotiable  by  the  insertion  of  the  words 
**  or  order,*'  it  is  not  necessary  that  those  words  should  be  re- 
peated in  the  indorsements,  in  order  to  continue  the  negotiability. 
Thus,  where  a  note  was  made  payable  to  S.  or  order,  and  by  him 
indorsed  to  W.  (without  saying  **or  order,**)  and  by  W.  to 
the  plaintiff,  on  demurrer,  it  was  objected  that  W.  could  not  as- 
sign, but  the  declaration  was  held  to  be  good  ;  for  if  the  original 
bill  was  assignable,  then  whosoever  it  is  assigned  to  has  all  the 
interest  in  the  bill  and  may  assign  it  as  he  pleases.  More  v. 
Manning,  Com.  311.  So  where  an  indorsement  was  *'  pay 
the  contents  to  L.  A-,**  and  the  declaration  stated  it  to  be  to 
L.  A.,  or  order,  it  was  held  no  variance,  it  being  the  legal  im- 
port of  the  indorsement.  Acheson  v.  Fountain,  1  Str.  557.  The 
same  point  was  ruled  in  a  later  case  after  much  consideration. 
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•  Edie  c.  Tmt  India  Co,,  2  Burr.  1216.  1  W.  BL  295,  5.  C.  So 
where  a  bill  is  indorsed,  **  pay  to  the  order  of  A.  B."  A.  B. 
may  himself  sue  upon  the  bUl  as  indorsee.  Fisher  v.  Pomfret, 
Carth,  403. 

In  what  manner  —  blahk  indorsement ,1     An  indorsement 
which  mentions  the  name  of  the  person  in  whose  favour  it  is 
made,  is  called  a  full  indorsement  3  an  indorsement  which  does 
not,  a  blank  one.    Bayley,  100.    A  bill  or  note  indorsed  in 
blank  resembles  a  bill  payable  to  bearer,  and  may  be  transferred 
from  one  holder  to  another  by  delivery  merely.    Peacock  v. 
Rhodes,  DougL  611,  633.  4th  ed.    Where  a  bill  is  indorsed 
in  blank,  a  power  is  given  to  the  indorsee  of  specially  appoint- 
ing the  payment  to  be  made  to  a  particular  individual,  by  writ- 
ing the  name  of  that  person  over  the  blank  indorsement,  but 
the  act  of  writing  such  name  will  not  render  the  party  writing  it 
liable  as  an  indorser.     Vincent  v.  Horlock,  1  Campb,  442.    Ex 
parte  Isbester,  1  Hose,  20.     Where  the  first  indorsement,  by 
the  payee,  is  blank,  the  bill  continues  transferable  by  deliveiy, 
although  there  may  be  subsequent  full  or  special  indorsements. 
In  an  action  by  the  indorsees  of  ^  bill  against  the  acceptor,  it 
appeared  that  the  bill  was  indorsed  in  blank  by  the  payee,  and 
that  after  several  indorsements  it  had  come  to  one  Jackson, 
under  a  special  indorsement  to  him  or  order.     Jackson  sent  it 
to  Muir  and  Atkinson,  who  discounted  it  with  the  plaintiffs,  but 
Jackson  never  indorsed  it.     It  was  contended  that  this  special 
indorsement  restrained  the  negotiability  of  the  bill,  ana  that 
the  plaintiffs  could  not  recover  without  proving  an  indorsement 
by  iackson,  but  Lord  Kenyon  said  that  the  fair  holder  of  a  bill 
may  consider  himself  the  indorsee  of  the  payee,  and  strike  out 
all  the  other  indorsements.    Smith  v.  Clarke,  Peake,  225.  1 
Esp.  180.  S,  C.    So  the  indorsee  may  in  his  declaration  stslte 
himself  to  be  the  indorsee  of  any  prior  indorser,  who  indorsed 
it  in  blank  without  noticing  the  intermediate  indorsements  be- 
tween that  indorser  and  himself.     Chaters  v.  Bell,  4  Esp.  210. 
see  post.    It  was  formerly  held  that  an  indorsement  in  blank 
did  not  entitle  the  person  taking  the  bill  to  sue  upon  it  without 
inserting  his  own  name  before  the  indorsement ;  Clarke  v.  Pi- 
got,  1  Salk.  126.  12  Mod.  193.  S.  C ;  but  it  is  now  clear  that 
such  an  insertion  is  unnecessary.    An  indorsement  in  blank 
conveys  a  joint  right  of  action  to  as  many  as  agree  in  suing  on 
the  bill.  Per  Lord  Ellenborough,  Ordv.  Portal,  3  Campb,  240. 
Attwood  V.  Rattenbury,  6  B.  Moore,  579.  and  see  post.  Chap. 
XIL 

In  what  manner — indorsement  in  full.']  A  blank  indorsement 
makes  the  bill  payable  to  bearer,  but  by  a  special  indorsement 
the  holder  may  stop  the  negotiability.  Per  Lord  Mansfield, 
Ancker  v.  Bank  of  England,  Dougl,  639,  4th  ed.     An  in- 
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4ionement  in  lull  or  special  indorsement  is,  where  the  name 
of  the  indorsee  is  inserted  as  **  pay  the  contents  to  A.  B.." 
"  C.  D." 

In  what  manner  — restrictive  indorsemenU,"]  The  payee  may 
check  the  currency  of  a  hill  or  note  by  giving  a  bare  authority 
to  leoeive  the  money,  as  "pay  to  my  servant  for  my  use."  Per 
WUmott,  J.  Edie  v.  East  India  Co.  2  Burr.  1227.  So  where 
the  payee  of  a  bill  indorsed  it,  "  the  within  must  be  credited 
to  Cfaptain  D.  value  in  account,"  it  was  held  that  this  was  a 
s^isd  indorsement  which  restrained  the  negotiability  of  the 
bill.  Ancker  v.  Bank  of  Eneland,  Dougl.  637.  4t1i  ed.  A  bill 
was  drawn,  payable  to  the  plaintiff  or  order,  on  ihe  defendants, 
and  was  thus  mdorsed  by  the  payee,  **  Pay  the  within  to  C. 
&  R.  Ujx)n  my  name  appearing  in  the  Gazette  as  Ensign  in 
any  regiment  of  the  line,  if  within  two  months  from  this  date." 
The  defendants  accepted  the  bill  thus  indorsed ;  C.  &  K.  ne- 

f>tiated  it,    and  it  came  into  the  hands  of  the  Bank    of 
ngland,  to  whom  the  defendants  paid  it.    Plaintiff's  name 
never  appeared  in  the  Gazette,  and  he  therefore  sued  the 
defendants  on  the  bill,  and  the  Court  of  Common  Pleas  held 
that  he  was  entitled  to  recover.     Robertson  v.  Kensin^n,  4 
Taunt.  30.    Where  certain  bills  were  indorsed  to  De  Roure, 
as  agent  to  Treutell  and  Wurtz,  in  ^e  following  form,  *'  Pav 
to  J.  P.  De  Roure,  Esq.  or  order,  for  account  of  Messrs.  T. 
and  W."  and  De  Roure  without  the  authority  of  T.  and  W. 
indorsed  them  to  defendants  as  a  security  on  ms  own  account, 
it  was  held  that  under  these  circumstances  the  defendants  had 
safficient  knowledge  that  the  bills  were  not  the  property  of  De 
Roure,  and  that  T.  and  W.  were  entitled  to  recover  the  bills 
iii  trover  against  the  defendants.     Treuttel  v.  Barandon,  8 
Tannt.  100.     Where   the   plaintiff,   the  indorsee  of  a  bill, 
indorsed  it  in  this  form,  "  Pay  to  S.  W.  or  his  order  for  my 
use,"  and  S.  W.  discountca  the  bill  with  his  bankers,  to 
whom  he  indorsed  it,  and  who  received  the  proceeds  and  ap- 
plied them  to  the  use  of  S.  W.,  in  an  action  by  the  plaintiff 
against  the  bankers  for  money  had  and  received,  it  was  held 
that  he  was  entitled  to  recover,  for  that  the  indorsement  was 
restrictive.    Segoumey  v.  Lloyd,  8  JB.  ^  C.  622.     (^See  Note 
23.)      When    agents   indorse    foreign    bills  for   the    mere 
purpose  of  transmitting  them,  without  intending  to  incur  re- 
sponsibility for  the  payment,  it  is  their  practice  to  add  to  the 
indorsement  the  words  sans  recours,  Goupy  v.  Arden,  7  Taunt. 
160.  163.     (Note  24.) 

Although  in  general  a  parol  agreement  is  not  admissible  to 
control  the  operation  of  a  oill  or  note,  vide  post.  Chap.  XII.  yet 
it  has  been  ruled  that  where  the  indorsee  of  a  bill  takes  it  un- 
der an  agreement  not  to  sue  the  indorser,  he  cannot  sue  such 
indorser,  though  the  indorsement  be  unqualified.  Pike  v.  Street, 
1  Moody  and  Malkin,  226. 
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In  what  manner —  of  part  of  the  numey."]  Where  the  drawer 
of  a  bill  has  paid  part,  it  may  be  indorsed  over  for  the  residue, 
otherwise  not,  because  it  would  subject  him  to  variety  of  actions. 
Per  Gould,  J.  Johnson  v,  Kennion,  2  WUt.  262.  Thus  where 
A.  having  a  bill  upon  B.,  indorsed  part  of  it  to  J.  S.,  who 
brought  his  action  for  that  part,  upon  demurrer  it  was  held  that 
the  action  would  not  lie,  for  where  a  man's  contract  has  sub- 
jected him  only  to  one  action,  it  cannot  be  divided  so  as  tosub> 
ject  him  to  two.  Hawhins  v.  Cardeet  1  Salk,  65.  Carth.  466« 
1  Lord  Raym.  360.  S.  C.    {Note  25.) 

Cancelling  an  indorsement.']  Where  an  indorsement  is  can- 
celled  by  misDdce,  it  wi)l  not  have  the  effect  of  discharging  the 
indorser.  Thus  where  certain  persons,  for  the  honour  of  a 
firm,  whose  names  appeared  as  the  indorsers  of  a  bill,  paid 
it,  and  struck  out  the  names  subsequent  to  those  of  the  firm, 
but  finding  that  the  indorsement  of  the  firm  was  a  forgeiy, 
immediately  gave  notice  of  that  fact  to  the  parties  from  whom 
they  received  the  bill,  and  that  the  indorsements  had  been  struck 
out  by  mistake,  it  was  held  that  this  cancelling  Would  not  have 
the  efiect  of  discharging  the  indorsers  whose  names  were  struck 
out.  Per  Abbott,  C.J,  "The  striking  out  an  indorsement  by 
mistake  cannot  in  our  opinion  discharge  the  indorser.;  it  would 
be  most  mischievous  to  commerce  to  hold  that  it  should.''  His 
lordship  then  stated  the  case  of  Fernandez  v.  Glynn,  I  Campb, 
426.  vide  post,  and  continued,  **  If  indeed  it  should  appear 
that  the  defendants  [the  holders]  are  put  to  any  additional 
expense,  by  proof  or  otherwise,  on  account  of  this  improvident 
act  of  the  plaintiffs  [who  discounted  the  bill],  which  is  very 
unlikely,  they  may  possibly  maintain  a  special  action  on  the 
case  to  recover  a  compensation  to  the  extent  of  the  injury  they 
sustain.''     Wilkinson  v.  Johnston,'*  3  B.  5^  C.  428. 
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OF  THE  PRESENTMENT  OF  BILLS  AND  NOTES. 


Pretentment  for  acceptance. 
In  general. 
Within  what  time. 

How  long  the  bill  should  be  left  with  the  drawee  for 
acceptance. 
Presentment  for  payment. 
By  whom. 
To  whom. 
Where. 

Of  a  bill  accepted  generally. 

Of  a  bill  accepted  payable  at  a  banker's  or  other 

place  only,  and  not  otherwise  or  elsewhere. 
Of  a  bill  accepted  payable  at  a  bankers,  &c.  since 
Stat.  1  &  2.  0.  4.  c.  8.,    not    saying    "  there 
only,"  &c. 
Of  a  bill  drawn  payable  in  London,  &c.,  and  ac- 
cepted since  stat.  1  &  2.  G.4.  c.  78.  payable 
at  a  banker's  or  other  place,  not  saying  "  there 
only,"  &c. 
Of  notes  payable  at  a  particular  place  in  the 

margin. 
Of  notes  payable  at  a  particular  place  in  the 

body. 
Of  notes  payable  at  different  places. 
When. 

Of  bills  and  notes  payable  after  date. 

Of  bills  and  notes  payable  after  sight. 

Of  bills  and  notes  payable  on  demand. 

Of   bills  and  notes  becoming  due  on  Sunday, 

Christmas  day.  Good  Friday,  or  fast  day. 
Hours  within  which  presentment  must  be  made. 
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Pretentfnent  for  Payment* 
Days  of  grace. 
In  general. 
Upon  what  bills. 

At  what  time  on  the  last  day  of  grace  a  bill  or 
note  must  be  presented. 
Usance. 
Excutedr-^tvhen, 

By  part  payment  or  subsequent  promise  to  pay. 
By  inevitable  accident. 


Presentment  for  acceptance — tn  general.l  In  the  case  of 
a  bill  or  note  payable  at  a  certain  time  after  sight,  acceptance 
is  necessary  for  the  purpose  of  fixing  the  time  of  payment; 
but  in  all  other  cases,  though  it  is  usual,  it  is  not  necessaiy, 
in  order  to  render  the  bill  available  against  the  other  parties 
to  it,  to  present  it  for  acceptance.  Goodall  v,  Dolly,  1  T.  B. 
713.  O^Keefe  v.  Dunn,  6  Taunt,  315.  1  Marth.  621.  S,  C. 
5  M.S^S.  289.  Orr  v.  Maginnis,  7  East,  362.  It  is,  how- 
ever, usual  and  advisable  to  present  all  bills  for  acceptance, 
since  in  case  of  acceptance,  the  additional  security  of  the 
acceptor  is  obtained,  or  in  case  of  refusal  the  holder  may  im- 
mediately sue  the  other  parties  on  the  bill.  Ante,  p.  73.  Where 
Uie  bill  IS  in  the  hands  of  an  agent  also,  it  is  highly  advise- 
able  that  it  should  be  presented  for  acceptance  without  delay, 
since  if  not  presented  till  due  and  then  dishonored,  the  holder 
may  lose  his  chance  of  recovering  a^nst  other  parties,  who 
may  have  become  insolvent  since  the  time  when  the  bill  might 
have  been  presented  for  acceptance :  and  the  agent  would,  as 
it  seems,  in  such  case  be  liable  to  his  principal  to  the  extent  of 
such  damage.  Poth,  pi.  128.  Mar.A6.  (Vote  26.)  It  was 
said  in  Johnson  v,  CoUings,  1  East,  99,  to  be  the  practice  at 
Bristol,  not  to  present  bills  or  to  have  them  presented  for  ac- 
ceptance. If  a  person  hold  a  bill  not  addressed  to  any  parti- 
cular individual,  but  accompanied  with  a  letter  of  aavice, 
mentioning  the  person  on  whom  the  bill  is  drawn,  it  is  said 
that  the  bill  should  be  presented  to  the  person  mentioned  in  the 
letter  of  advice,  who  may  thereupon  accept  the  bill,  and  that 
if  he  refuses  to  do  so,  it  may  be  protested  for  non-acceptance. 
Manus,  142,  3 ;  and  see  Gray  v.  Milner,  8  Taunt.  739.  3  B. 
Moore,  90.  S.  C.  ante,  p.  22. 

Where  a  promissory  note  was  made,  by  which  A.  B.  promised 
to  pay,  ten  days  after  sight  thereof,  to  C.  D.  or  order,  the  sum 
of  2&/.,  with  interest,  at  the  rate  of  two  and  a  half  per  cen- 
tum per  annum,  to  the  day  of  acceptance ;  it  was  held,  that 

•o  11 
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the  word  acceptance  meant  sight*    SutUm  o.  Toomer,  7  B.  ^ 
C.  516. 

* 

Preientment  for  acceptance — within  vfhai  time.']  There 
is  no  particular  drae  within  which  a  bill,  payable  at  sight,  or 
at  a  certain  time  after  sight,  nmst  be  pieBeotad.  (Note  27.) 
The  only  rule  on  the  subject  is,  that  it  must  be  presented  within 
a  reasonable  time ;  and  what  is  to  be  deemed  a  reasonable 
time,  must  depend  upon  the  ctnnmistances  of  each  particular 
case.  Muilman  v.  D'Eguino,  2.  H*  BL  56&.  On  the  5th  of 
March,  certain  bills  payable  at  sixty  days  after  sight  were 
drawn  by  Goodwin  in  England,  on  Palmer  at  Calcutta.  On 
the  following  day  the  payee  indorsed  them  to  the  plaintiffs,  who 
were  directed  by  B.  &  Co.  of  Paris  to  procure  Bdls  on  India. 
On  the  30th  of  April,  the  bills  were  indorsed  by  the  plaintifis, 
(who  in  the  meantime  had  received  advice  from  B.  &  Co*)  to 
the  order  of  certain  persons  at  Calcutta.  On  die  22d  May,  ths 
bills  were  sent  to  India,  and  arrived  on  3d  October.  On  6th 
October,  the  holder  wrote  to  the  drawee,  who  on  the  17th  re* 
fused  to  accept.  Some  of  the  bills  were  protested  on  the  29th 
October,  the  other  on  the  18th  November.  One  of  the  ques« 
tions  left  to  the  juiy  was,  whether  the  bilb  were  presented  to 
the  drawee  in  reasonable  time,  which  included  tne  question, 
whether  they  were  sent  from  England  in  reasonable  time.  The 
jury  having  found  in  the  affirmative,  the  court  of  C.  P.  re- 
fused to  disturb  the  verdict.  Per  Eyre,  C.  J.  "  The  course 
of  the  argument  in  this  case  does  not  call  upon  the  court 
to  lay  down  any  new  rule  as  to  bills  of  exchange,  payable 
at  sight,  or  a  given  time  after ;  if  it  did,  and  it  were  neces- 
sary, I  should  feel  great  anxiety  not  to  clog  the  negotia- 
tion of  bills,  circumstanced  like  the  present.  It  would  be  a 
very  serious  and  difficult  thing  to  say,  that  a  person  buying 
a  foreign  bill,  in  the  way  that  these  bdls  were  bought,  should 
be  oblieed  to  transmit  it  by  the  first  opportnmty  to  ^  place  of 
its  destination.  The  courts  have  been  very  cautious  in  fixing 
any  time  for  an  inland  bill,  payable  at  a  certain  period  after 
sight,  to  be  presented  for  acceptance  j  and  it  seems  to  me 
more  necessary  to  be  cautious,  with  respect  to  a  foreign  bill 
payable  in  that  manner.  If,  instead  of  cbawing  their  foreign 
bills,  payable  at  usances,  in  the  old  way,  merchants  choose  for 
their  own  convenience  to  draw  than  in  this  manner,  and  make 
the  time  commence  when  the  holder  pleases,,  I  do  not  see  how 
the  courts  can  lay  down  any  precise  rule  on  the  subject.  I 
think,  indeed,  tliat  the  holder  is  bound  to  present  the  bill  in 
reasonable  time,  in  order  that  the  period  may  commence  from 
which  the  payment  is  to  take  place.  The  question,  what  is  a 
reasonable  time,  must  depend  on  the  particular  circumstances 
of  the  case ;  and  it  must  always  be  for  the  jury  to  determine, 
whether  any  laches  is  imputable  to  the  plaintiff.      With  re- 
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spect  to  the  point  of  notice  of  the  non-payment  being  delayec}, 
I  think  there  is  no  colour  for  that  part  of  the  argument,  K>r  I 
hold  that  it  is  sufficient  for  the  paity  in  India  to  send  notice 
by  the  first  regular  ships  going  to  England,  and  that  he  is 
not  bound  to  accept  the  uncertain  conveyance  of  a  foreign 
ship."  MuUman  v.  D'Eguino,  2  H.  BL  565.  On  the  12th 
May  1815,  bills  were  drawn  upon  Gould  &  Co.  merchants 
at  Lisbon,  at  thirty  days  after  sight ;  the  payees  (the  de- 
fendants) indorsed  them  to  the  plaintiff,  who  were  mer- 
chants at  Paris,  who  indorsed  them  to  Ricci  and  Son, 
merchants  at  Genoa.  The  bills  were  presented  for  acceptance 
on  the  22d  August  and  dishonoured.  The  defendants  con- 
tended that  the  bills  ought  to  have  been  sooner  presented  for 
acceptance,  and  not  sent  round  from  Paris  to  Italy,  by  which 
the  presentment  had  been  many  months  delayed ;  ana  that  if 
the  Dills  had  been  presented  earlier,  they  would  have  been  pay- 
able before  the  drawees  ceased  to  honour  the  drawer's  de- 
mands. The  jury,  however,  found  for  the  plaintifis,  and  the 
court  refused  a  new  trial,  on  the  authonty  of  the  case  of 
Mutlman  v.  D'Eguino,  being  of  opinion  that  the  parties  w^re 
not  guil^  of  laches,  in  putting  the  bill  into  circulation  before 
it  was  presented  for  acceptance.  Goupy  v.  Harden,  7  Taunt. 
159.   2  Marsh.  454.  Holt,  342.  S.  C. 

In  an  action  for  goods  sold  and  delivered,  it  appeared  that 
the  defendant  had,  at  Windsor,  on  Friday,  the  9th  of  the  month, 
delivered  to  the  plaintiff,  for  the  goods,  a  bill  on  certain  bankers 
in  London,  at  one  month  after  sight.  The  bill  was  presented 
Im  acceptance  on  the  13th  of  the  same  month ;  but  the  countnr 
bankers  having  failed  on  that  day,  acceptance  was  refused. 
The  juiy  found  for  the  plaintiff,  and  the  court  refused  to  dis- 
turb the  verdict.  Per  Gibbs,  C.  J.,  "  The  defendant's  argu- 
ment on  the  first  point  would  go  the  extent,  that  the  holder  of 
a  bill,  payable  after  sight,  is  bound  to  transmit  it  for  accep* 
tance  without  putting;  it  into  circulation  at  all.  But  even  if 
it  were  a  case  in  which  it  required  to  give  instant  notice,  it  has 
been  repeatedly  determined  that  the  holder  of  a  bill  is  not 
bound  to  send  it  on  the  same  day  that  he  receives  it,  and  there 
was  no  post  to  London  on  the  Saturday.  He  might  have 
sent  it  on  the  Sunday,  but  I  do  not  go  upon  that  ground.  The 
holder  must  present  a  bill  payable  after  sight  within  a  reason- 
able time,  but  it  is  in  the  power  of  the  holder  to  postpone  the 
day  of  payment  by  postponing  the  date  of  the  presentment  for 
acceptance;  and  he  certainly  may  put  the  bill  into  circulation  if 
he  will.  In  the  recent  case  of  Goupy  v.  Harden  (wde  supra), 
tiie  bills  were  put  into  circulation ;  here  it  does  not  appear 
wh^t  was  done  with  the  bill  in  the  interval.  The  question 
on  these  bills  drawn  at  sight,  certainly  is  left  very  loose  by  the 
cases.  The  result  of  the  cases  is  undoubtedly  that  which  I 
have  stated,  and  Eyre,  C.  J.  in  MuUman  v.  D'Eguino,  (vide 
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supra,)  says,  that  it  is  under  all  circumstances  a  question  for 
the  jury,  whether  such  a  bill  was  presented  in  reasonable  time. 
Buller  J.  in  the  same  case  rather  narrows  that  doctrine  ;  and 
though  he  agrees  that  if  it  were  in  circulation  a  twelvemonth, 
there  would  not  be  laches,  he  says,  that,  if  instead  of  putting 
it  into  circulation  the  holder  were  to  lock  it  up  for  any  length 
of  time,  he  would  be  guilty  of  laches.  Is  this,  therefore, 
a  case  in  which  the  plaintiff  can  be  said  to  lock  up  the  bill  for 
any  length  of  time  1  If  we  were  to  grant  a  new  trial  the  re- 
sult would  come  at  last  to  this  ;  it  would  be  a  question  for  the 
jury,  whether  there  has  been  a  default  to  present  the  bill  within 
a  reasonable  time.  That  question  has  been  already  left  to  the 
jury."     Fry  v.  Hill,  7  Taunt.  397. 

In  the  following  case  a  distinction  was  taken  between  com- 
mon bills  payable  after  sight,  and  bills  drawn  by  bankers  in 
the  country,  on  their  correspondents  in  London.     On  12th 
Nov.  1825,  a  bill  payable  twenty  days  after  sight,  was  drawn 
by  Elford  &  Co.,  bankers  at  Plymouth,  on  dieir  correspon- 
dents, Hoare  &  Co.  in  London,  payable  to  Cowling,  indoised 
by  the  defendants.    The  traveller  of  the  plaintiff  received  the 
bill  from  the  defendants  on  the  17th  November,  and  dispatched 
it  to  Bristol,  where  the  plaintiff  carried  on  trade,  with  his  usual 
weekly  parcel,  on  the  24th  November.    It  arrived  too  late  for 
the  London  post  on  the  25th.    There  was  no  post  on  the  26th. 
The  27th  was  Sunday,  and  the  bill  reached  London  on  the 
29th.   When  presented  for  acceptance  it  was  dishonored,  Elford 
&  Co.  having  stopped  on  the  24th.     Per  Lord  Tenterden,  C,J. 
**  The  only  question  in  this  case  is,  whether  the  plaintifis  or 
their  servant  used  due  diligence  in  forwarding  the  bill  in 
question  for  acceptance.    This  is  a  mixed  question  of  law  and 
fact,  and  in  expressing  my  own  opinion,  I  do  not  wish  at  all 
to  withdraw  the  case  from  the  jury.    The  bill  was  certainly  a 
considerable  time  in  the  hands  of  the  plaintiffs  and  their  tra- 
veller, long  enough  to  enable  them,  if  the  bill  had  been  im« 
mediately  sent  to  them,  and  forwarded  by  them  in  the  regular 
course  oi  business  to  London,  to  get  it  accepted  three  or  four 
days  before  the  drawers  refused  to  accept  such  bills.     In  con- 
sideiing  whether  this  be  an  unreasonable  delay,  we  must  look 
to  the  character  of  the  bill  and  the  course  of  dealing,  as  far  as 
we  can  collect  it  with  respect  to  such  bills.     The  bill  is  drawn 
by  bankers  in  the  country  on  their  coriespondents  in  London  ; 
and  the  defendants,  who  are  themselves  bankers,  held  it  for 
some  days  without  sending  it  to  London  for  acceptance.  What- 
ever strictness  may  be  required  with  respect  to  common  bills  of 
exchange  payable  after  sight,  it  does  not  seem  unreasonable  to 
treat  bills  of  this  nature,  drawn  by  bankers  on  their  correr 
spondents,  as  not  requiring  immediate  presentment ;  but  as 
beings  retainable  by  the  holders  for  the  purpose  of  using  them 
withm  a  moderate  time  (for  indefinite  delay,  of  course,  cannot 
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be  allowed)  as  part  of  the  circulating  medium  of  the  country, 
and  the  conduct  of  the  defendants  themselves  furnishes  some 
evidence  that  they  are  in  point  of  fact  so  considered.  If  this  b  e 
so,  the  delay  in  the  present  case  does  not  seem  unreasonable ; 
this  however,  is  for  the  jury  to  consider."  The  jury  found 
for  the  plaintifis.    Shute  v.  Robins,  1  M.  ^  M.  133. 

In  several  of  the  cases  above  cited  it  will  be  seen,  that  the 
question  of  the  reasonableness  of  the  time,  was  considered  to 
be  a  question  of  fact  for  the  jury;  Muilman  v.  D'Eguino, 
2  H,  BL  56b  ;  Fry  v.  Hill,  7  Taunt.  399 ;  and  so  it  has  been 
laid  down  in  other  cases.  Hill  v.  Lewis,  1  SaUc.  132.  Man- 
waring  V.  Harrison,  1  Str,  608.  Hankey  v.  Trotman,  1  W* 
BL  1.  Hilton  v.  Shepherd,  6  East,  14  (n.)  Hopes  v.  Alder,  Id. 
But  in  some  cases,  ihe  question  seems  to  have  been  considered 
as  a  question  of  law.  Appleton  v.  Sweetapple,  M.  23  G.  3. 
Bayley,  192.  Per  Ashhurst  J.  Tindal  v.  Bnmn,  1  T.  R,  169. 
Parker  v.  Gordon,  7  East,  386.  Robson  v.  Bennett,  2  Taunt. 
394.  In  other  cases  again,  it  ha^  been  said  to  be  a  mixed 
question  of  law  and  fact.  What  is  reasonable  notice,  says 
Lord  Mansfield,  is  partly  a  question  of  fact  and  partly  of  law. 
It  may  depend  in  some  measure  on  facts,  such  as  the  distance 
at  which  tne  parties  live  from  each  other,  the  course  of  the 
posts,  &c.  But,  whenever  a  rule  can  be  laid  down,  with  res- 
pect to  this  reasonableness,  that  should  be  decided  by  the 
court,  and  adhered  to  by  every  one  for  the  sake  of  certainty. 
Per  Lord  Mansfield,  Tindal  v.  Brown,  1  T.  R.  168.  See  also 
Darbishire  v,  Parker,  6  East,  3.  So  in  Bateman  v.  Joseph, 
12  East,  434,  it  was  said  by  the  court,  that  whether  due  notice 
had  been  given  of  the  dishonor  of  a  bill,  all  the  circuTnstances 
necessary  for  the  giving  of  such  notice  being  known,  was  a  ques- 
tion of  law ;  but  whether  the  holder  has  used  due  diligence  to 
discover  the  place  of  residence  of  the  person  to  whom  notice  is 
to  be  given,  is  a  question  of  fact  for  the  jury.  In  a  late  case 
the  question  of  reasonable  time  was  held  to  be  properly  left  to 
the  jury,  where  it  depended  upon  a  variety  of  circumstances. 
Faeey  v,  Hurdom,  3  B.  &^  C.  216.  And  in  Shute  v.  Robins, 
I  M.  S^  M.  133,  ante,  p.  144,  Lord  Tenterden  treated  it  as 
a  mixed  question  of  law  and  fact.  See  also  Bell  v.  Wardell, 
Willes,  206. 

The  bill  must  be  presented  within  the  usual  hours  of  business. 
Parker  v.  Gordon,  7  East,  386 ;  and  see  post.  Chap.  IX. 

How. long  .the  bill  should  be  left  with  the  drawee  for  accept^- 
ance.'\ — It  is  said  that  when  a  bill  is  presented  for  acceptance, 
ex  rigore,  the  drawee  ought  immediately  to  accept  or  refuse,  for 
he  is  not  allowed  three  days  for  deliberation  by  the  custom  of 
merchants.  Com.  Dig.  Merchant,  (F.  6.),  citing  Mar.  1&. 
Yet  twenty-four  hours  upon  demand  shall  be  allowed  for  con^ 
siderttion,  and  a  longer  time  is  usually  allowed  where  neces- 
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sity  does  not  prevent.  lb.  Where  a  bill  was  preseO^for  ac- 
ceptance on  tne  18th,  and  the  holder's  clerk  calledon  the  20th, 
when  the  drawee  desired  it  might  be  left  another  day,  and  oo 
the  21st  it  was  returned  nnaooepted,  upon  its  being  contended, 
that  there  ought  to  have  been  notice  of  the  delay,  in  the  ac- 
ceptance or  non-acceptance  on  the  19th  of  April,  Lord  Ellen- 
borough  observed,  that  tiie  law  of  merchants,  at  Hambuish, 
and  which  jtrevails  all  over  the  continent  of  Europe,  is,  that 
when  a  bill  is  kept  more  than  twenty-four  hours  after  accept- 
ance, it  amounts  to  an  acceptance,  and  he  should  wish  this 
point  to  be  settled,  and  that  it  should  be  inquired,  whether 
when  bills  are  left  for  acceptance,  there  is  not  a  specific  time 
when  they  should  be  returned,  and  whether  if  the  holder  allows 
further  time,  he  should  not  inform  his  indorser,  and  put  him  in 
as  good  a  situation  as  himself.  Ingram  v.  Fotter,  2  Smiikt  242, 
and  see  poU,  Chap.  VIII.,  as  to  the  effect  of  leaving  a  bill  with 
the  drawee.    {Nate  28.) 

To  whom  pretentment  for  mcceptance  duntld  be  ttuuitf.]—- Pre- 
sentment for  acceptance  must  be  made  to  the  drawee,  or  to 
some  agent  authorised  by  him.  In  an  action  against  the  drawer, 
on  the  refusal  of  the  drawee  to  accept,  it  appeared  that  the  wit- 
ness had  carried  the  bill  to  a  place,  which  was  described  to  him 
as  the  drawee's  house,  and  that  he  ofiered  it  to  a  person  in  a 
tan-yard,  who  refused  to  accept  it.  The  witness  did  not  know 
the  drawee's  person,  nor  could  he  swear  that  the  person  to  whom 
he  oflfered  the  bill  was  he,  or  represented  himself  to  be  so.  Lord 
Ellenborough  held,  that  this  evidence  did  not  amount  to  proof 
of  a  demand  upon  the  drawee.  Cheek  v.  Roper,  5  £sp.  175. 
If  a  bill  or  note  is  made  payable  at  a  particular  house,  that  house 
'is  the  proper  place  at  which  to  make  the  presentment,  whether 
such  house  be  mentioned  in  the  body  of  the  bill  or  not,  or  in  the 
margin  only,  or  in  the  acceptance  only*  Bayley,  174.  {Note  29.) 
The  cases  with  regard  to  the  presentment  of  bills  for  payment, 
where  the  party  is  dead,  or  has  absconded,  or  cannot  be  found, 
apply  also  to  presentment  for  acceptance.    See  poet,  147. 

Presentment  for  payment."] — ^The  person  to  whom,  and  the 
time  and  place  at  which  presentment  of  a  bill,  note,  or  check, 
for  pavmeat  should  be  made,  will  now  be  stated,  in  present- 
ing a  bill,  or  note,  for  payment,  it  ought  not  to  be  left ;  or  if 
it  be,  the  presentment  is  not  considered  as  made  until  the  money 
is  called  for.  Hayward  u.  Bank  ef  England,  1  Str.  550.  Bay- 
ley,  186. 

By  tohom.! — A  bill  must  be  presented  for  payment  by  the 

n entitled  to  receive  payment  upon  it,  or  by  his  agent.    If 
older  be  dead,  and  the  eieeutor  has  not  yet  proved  the 
will,  it  is  said  by  Marws  {m  Malyne,  32.),  that  the  bill  mvst 
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•crarthelett  be  pMsented  for  payment  at  the  f^^ar  time,  but 
aooofding  to  MoUoy,  pL  34.,  no  protest  in  such  case  ought  to 
be  made ;  and  it  woukl  seem,  that  the  drawer  and  indiorsers 
ivottld  not  be  discharged,  prodded  presentment  be  made,  and 
notioe  be  given  of  the  dishonour,  by  the  executor  or  administra* 
tor,  in  a  reasonable  time. 

To  whomJ]  Presentment  for  payment  must  be  made  to  the 
drawee  or  acceptor  of  a  bill,  or  to  the  maker  of  a  promissory 
note.  If  the  acceptor  or  maker  has  absconded,  or  is  not  to  be 
found  after  due  inauiiy,  the  bill  or  note  is  to  be  considered  as 
dishonoured,  of  whicn  notice  must  be  given.  Thus  it  is  said, 
the  custom  of  merchants  is,  that  if  fi.,  upon  whom  a  bill  of 
eichange  is  drawn,  absconds  before  the  day  of  payment,  the 
man  to  whom  it  is  payable  may  protest  it,  to  have  better  secu* 
lity  for  the  payment,  and  to  give  notice  to  the  drawer  of  the 
absconding  of  B.  1  Lord  lUym.  743.  It  must  appear  that 
due  diligence  has  been  used  to  discover  the  party,  which  is  a 
question  of  fact  for  the  jury.  Batmnan  v.  Joseph,  12  Eiut,  434, 
ante,  p.  146.  Thus  where  the  maker  of  a  note  shut  up  his  house 
and  went  away  the  month  before  it  became  due,  in  an  action 
against  the  indorser,  Lee  C.  J.  ruled  that  the  plamtiff  had 
not  gone  for  enough,  not  having  shewn  that  he  nad  inquired 
after  the  maker,  or  attempted  to  find  him  out.  Collins  v.  But- 
ler,  2  Stu  1087.  Where  a  note  was  made  payable  at  Guilford, 
and  the  holder  presented  it  whendue^  at  two  banking  houses  at 
Guilford,  the  maker  then  living  in  London,  Abbott  J.  was 
of  opinion,  that  a  presentment  at  Guilford  was  a  presentment 
to  the  maker  himself.  Hardy  v,  Woodroofe,  2  Stark,  319.  See 
more  at  to  using  due  diligence  to  discover  the  residence  of  a  party, 
pott.  Chap.  IX. 

Whoe  the  drawee,  acc^tor,  or  maker  is  dead,  the  bill  or 
note  must  be  presented  to  his  executors  or  administrators.  MoU 
ioy,  b.  2.  c.  X.  8. 34.  Unless  where  the  bill  is  made  payable  and 
is  presented  at  a  particular  place,  in  which  case,  it  is  not  neces- 
sary to  pieSient  it  also  at  the  house  of  the  executor.  PhUpott  v. 
Bryant,  3  C.^P.  244.  In  case  there  be  no  renresentative, 
the  holder  should  demand  payment  at  the  house  of  tne  deceased. 
Foth.pl,  146,    Mar,U4, 

Where  a  bill  is  accepted  by  an  agent,  and  at  the  time  when 
it  becomes  due,  the  principal  is  still  absent,  it  must  be  pre- 
sented for  naysient  to  the  agent.  PhiUps  v.  AttHng,  2  Taunt. 
206. 

Where'-^  a  bUl  accepted  generally,']  A  bill  accepted  gene- 
rally maybe  presented  to  ib»  drawee  or  acceptor  wherever  he 
can  be  found,  for  the  holder  is  not  bound  to  present  it  at  any 
.particnlar  place ;  see  Turner  v.  Hayden,  4  B.  ^  C.  3 }  and  in 
.erder'to  cbaige  the  aooeptiHr^  no  uesentment  whatever  is  neces- 
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sary,  though  a  demand  is  usual  and  ought  to  be  made,  before 
proceedings  are  instituted,  as  the  suing  a  solvent  acceptor 
without  such  a  demand,  might  make  a  difference  in  the  cost»,' 
on  a  prompt  application  to  the  court.  Macintosh  v.  Haydon, 
R.  8^  M,  363.  If  the  acceptor  cannot  be  personally  met  with, 
and  the  holder  intends  to  charge  the  drawer  or  indorser,  he  must 
present  tlie  bill  at  the  counting  ^house,  or  dwelling-house  of  the 
acceptor ;  Saunderson  v.  Judge,  2  H,  BL  51 1 ;  or  usual  place 
of  abode.  Fentonv.  Goundry,  13  East,  465.  Thus  where  it 
was  necessary  to  prove  a  demand  upou  the  acceptor,  and  a  wit- 
ness stated  that  he  carried  the  biU  to  a  house  described  as  the 
house  where  the  acceptor  was  described  to  live,  but  that  there 
were  no  orders  left ;  and  the  witness  never  saw  the  acceptor, 
Lord  EUenborough  told  the  jury,  that  if  a  bill  was  payable  at 
a  certain  house,  it  was  sufficient  to  demand  the  money  there; 
and  that  that  had  been  done  here,  for  it  was  the  duty  of  the 
drawer  of  a  bill  to  leave  provision  for  the  payment  of  it.  JBrotim 
V,  M*Derm€tt,  5  E«p.  265.  See  Cromwell  v,  Hynson,  2  Esp. 
511.  post,  Chap,  VIII.  But  where  to  prove  a  presentment 
to  one  Hammond,  the  drawee  of  a  bill,  a  witness  was  called, 
who  stated  that  he  carried  the  bill  to  the  place  which  was  de- 
scribed to  him  as  Hammond's  house,  and  that  he  offered  it  to 
some  person  in  a  tan-yard,  who  refused  to  accept  it ;  but  that 
he  did  not  know  Hammond's  person,  nor  could  he  swear  that 
the  person  to  whom  he  offered  the  bill  was  he,  or  represented 
himself  so  to  be.  Lord  EUenborough  ruled  that  this  evidence 
was  insufficient.  Cheek  v.  Roper,  5  Esp,  175.  A  neglect  to 
present  a  bill  will  not  discharge  the  acceptor.  Ante,  p,  90. 

Where — of  a  bill  accepted,  payable  at  a  banker* s,  of  other 
place  only,  and  not  otherwise  or  elsewhere."]  Where  a  bill  is  ac- 
cepted, payable  at  a  banker's  house,  or  other  place  only,  and 
not  otherwise  or  elsewhere,  according  to  the  provisions  of 
Stat.  I  and  2  G.  4.  c.  78.  such  acceptance  is  declared  to  be 
a  qualified  acceptance,  and  the  acceptor  shall  not  be  liable  to 
pay  the  said  bill,  except  in  default  of  payment,  when  such  pay- 
ment shall  have  been  first  duly  demanded  at  such  banker's 
house,  or  other  place.  Therefore,  whether  the  holder  intend 
to  charge  the  acceptor  himself,  or  some  other  party  to  the  bill, 
a  presentment  at  the  banker's  house,  or  other  place,  is  neces- 
sary. Thus,  before  the  passing  of  the  above  statute,  when  it 
was,  after  many  conflicting  decisions,  ultimately  decided  in  the 
House  of  Lords,  that  a  bill  accepted,  payable  at  a  banker's, 
was  a  special  acceptance,  it  veas  also  held,  that  in  an  action 
against  the  acceptor,  presentment  of  the  bill  at  the  bankier's 
must  be  averred  and  proved.  Rowe  v.  Young,  2  £.'^  jB.  165. 
See  post.  Chap.  VIII.  So  also  in  another  case,  which  occurred 
before  the  above  statute,  the  Court  of  Common  Pleas  held, 
that  a  bill  accepted,  payable  "  at  Messrs.  T;  &  Co.  'No.  6, 
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Church  Street/'  was  a  qualified  acceptance,  and  that  the  de* 
claration,  in  an  action  a!gainst  the  drawer,  not  containing  an 
ayerment'of  presentment  at  the  special  place,  was  bad.  Am' 
brote  V,  Hopwtfod,  2  Taunt,  61. 

When  a  bill  was  specially  accepted,  payable  at  a  banker's, 
it  was  ruled  by  Lord  EUenborough,  that  a  presentment  to  the 
banker's  clerks,  in  the  clearing  house,  was  a  presentment  at  the 
banker's  within  the  meaning  of  the  acceptance.  Reynolds 
t).  Ckettle,  2  Campb.  596.  And  see  Robson  v.  Bennett,  2 
Taunt.  396. 

Where — of  a  bill  accepted,  payable  at  a  banker^s,  8^c.  since 
Stat.  1  and  2  Geo.  4.  c.  78.  not  saying,  **  there  only,  and  not 
otherwise  or  elsewhere."']  Since  ^e  passing  of. the  statute  1 
and  2  Geo.  4.  c.  78.  a  bill  accepted,  payable  at  a  banker's, 
or  other  place,  but  omitting  to  state  there  only,  and  not  other- 
wise or  elsewhere,  is  a  general  acceptance.  The  holder,  there- 
fore, is  not  bound  to  present  the  bill  at  the  place  mentioned  in 
the  acceptance;  Turner  v.  Hayden,  4  B.cj  C.  1.;  but  the 
mention  of  that  place  in  the  acceptance,  is  to  be  regarded  as  a 
memorandum,  by  the  acceptor,  that  the  bill  may  be  presented 
to  him  there,  and  a  presentment  and  refusal  there  woidd  be 
sufficient  to  charge  the  drawer  and  indorsers.  Macintosh  v, 
Haydon,  R.  ^  M.  363.  Stedman  v.  Gooch,  1  Esp,  4.  The 
result  of  the  statute  1  and  2  Geo.  4.  is,  that  though  the  bill 
be,  by  the  acceptance,  made  payable  at  a  particular  place, 
still  the  acceptance  is  to  be  esteemed  a  general  obligation,  and 
the  acceptor  may  be  called  on  elsewhere,  as  well  as  at  the  place 
indicatea.  Bat,  though  the  legislature  has  provided,  that  the 
acceptor  may  be  called  on  elsewhere,  it  has  not  made  it  com- 
pulsory on  the  holder  to  go  elsewhere.  Per  Best,  C.  J,  De 
Bergareche  v.  Pillin,  3  Bingh.  477.  The  acceptor  will  not  be 
discharged,  in  case  the  holder  neglects  to  present  such  a  bill  at 
the  bankers',  and  they  afterwaids  fail  with  money  of  the  accep- 
tor in  their  hands.   Turner  v.  Hayden,  4  JB.  ^  C.  1.  ante,  p.  91. 

Where — rfa  bill  draum  payable  in  London,  ^c.  and  accepted 
(since  stat.  1^2  Geo.  4.  c.  79.)  payable  at  a  banker's,  or 
ether  place,  not  sayine^  "  there  only,  and  not  otherwise  or  eUe^ 
where."']  Where  a  bill  is  drawn,  since  the  passing  of  the  sta- 
tute 1  &  2  Geo.  4.  c.  88,  payable  in  London,  &c.  and  ac- 
cepted by  the  drawee,  payable  at  a  banker's,  or  other  place, 
in  London,  but  not  there  only,  and  not  otherwise  or  elsewhere, 
the  acceptance  has  been  held  to  be  a  general  acceptance. 
Selby  V.  Eden,  3  Bingh.  611.  FayU  v.  Bird,  6  B.  6^  C.  531. 
post.  Chap.  VIII.  Such  a  bill,  therefore,  need  not  be  presented 
at  the  place  mentioned  in  the  acceptance,  though  it  may  be 
presented  there,  and  a  refusal  there  would  be  sufficient  to 
charge  the  drawer  or  indorsers.  See  the  cases  cited  in  the  last 
paragraph. 
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Where'^  of  nates  payable  at  a  particular  place  m  the  fnarghi.'J 
Where  the  place  at  which  a  note  is  to  be  payable  is  vnritten  in 
the  margin  of  the  note,  such  memorandum  is  no  part  of  the 
contract,  and  it  is  not  necessary  to  present  the  note  for  pay- 
ment at  that  place,  though,  if  so  presented  and  dishonoured, 
the  indorsers  of  the  note  will  be  liable.  A  note,  with  a  memo- 
randum at  the  foot,  by  which  it  was  made  payable  at  the  house 
of  Saunderson  &  Co.  came  by  indorsement  into  the  hands 
of  Saunderson  &  Co.  who  sued  the  indorser,  and  at  the  trial 
were  nonsuited,  on  the  ground,  that  they  had. made  no  actual 
demand  upon  the  maker ;  but  the  court  of  C.  P.  granted  a  new 
trial,  considering  such  a  demand  unnecessary.  Per  Cur. 
"  It  was  no  part  of  the  contract  in  this  ease,  that  the  note 
should  be  paid  at  the  house  of  Saunderson  &  Co.,  and,  there- 
fore, ihat  was  not  necessary  to  be  stated  in  the  declaration. 
But  the  maker  merely  appointed  the  house  of  his  b^ker  as  the 
place  where  he  was  to  be  called  upoii  for  payment,  and  where 
It  would  be  paid.  Yet,  this  was  both  an  undertaking,  that 
there  should  be  cash  there,  aiid,  also,  an  order  to  the  linkers 
to  pay  it.  It  is  not  necessary  that  a  demand  should  be  per* 
sonal ;  it  is  sufficient  if  it  be  made  at  the  house  of  the  helder  of 
the  note  ;  and  it  is  the  same  thing  in  efi^t,  if  it  be  made  at 
the  place  where  he  appoints  it  to  be  made.  If  Judge  (the  in- 
dorser) had  been  the  holder  of  the  note,  it  would  havig  been 
enough  for  him  to  have  presented  it  at  the  house  of  Bauiiderson 
8t  Co. ;  and  as  thejr  at  whose  house  it  was  to  be  paid,  were 
themselves  the  holders  of  it,  it  was  a  sufficient  demand  for 
them  to  turn  to  their  books,  and  see  the  maker's  account  with 
them,  and  a  sufficient  refusal  to  find  that  he  had  no  efiects  in 
their  hands."  Saunderson  v.  Judge,  2  H.  Bi,  609.  So,  where 
a  promissory  note  was  made  payable  (in  a  memorandum  at  the 
foot  of  it,  see  14c  East,  501.)  at  a  particular  place,  Bayley, 
J.  ruled,  that  in  an  action  against  the  maker,  there  was  no  ne- 
cessity to  prove,  that  it  was  presented  there  for  j^yment.  Wild 
V,  Rennards,  1  Campb,  425.  (n.)  So,  in  an  action  againsi 
the  maker  of  a  note,  payable,  by  a  memorandum  at  the  foot, 
at  Vere  &  Co.'s  it  was  contended,  that  it  was  necessary  to 
shew  a  presentment  at  Vere  &  Co.'s ;  but,  per  Gibbs,  C.  J. 
"  I  am  of  opinion,  that  the  words  at  the  foot  of  this  promissory 
note,  are  only  a  memorandum  where  payment  may  be  de- 
manded. Had  they  been  inserted  in  the  body  of  the  note,  they 
certainly  would  have  formed  a  part  of  the  contract,  and  evi- 
dence of  a  presentment  at  Vere  &  Co.'s  would  have  been  neces- 
sary to  charge  the  defendant."  Price  v.  Mitchell,  4  Campb. 
200.  So,  in  action  against  the  maker  of  a  note,  in  the  margin 
of  which,  under  the  name  of  the  maker,  was  written,  **  pay- 
able at  Bruce  &  Co.'s,"  Gibbs,  C.  J.  ruled,  that  this  was  a 
mere  memorandum,  not  coupled  with,  or  qualifying,  the  pro- 
mise, and  that  a  presentment  of  the  note  at  Bruce  &  Co.'s  need 
not  be  proved,    iiichards  v.  Lord  Milsington,  Holt,  364.  (n,) 
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So»  also,  where  in  an  action  against  the  maker  of  a  note,  made 
payable,  in  the  margin,  at  Brown  &  Co.'s,  the  plaintiff,  in  hit 
d^laration^  stated  that  the  defendant  promised  to  pay,  &c. 
"  and  made  the  same  payable,  and  to  be  paid,  according  to 
the  tenor  and  efieet,.  at  tne  house  of  certain  persons,  &c."  it 
was  held,  Ihat  this  was  a  variance,  and  that  the  plaintiff  ought 
to  have  been  nonsuited,  for  that  the  marginal  address  was  not 
part  of  the  contract,  but  a  memorandum.  £xon  v.  Ruaell,  4 
M^SfS,  505.  hut  see  Hardy  v.  Woodrorfe,  2  Stark,  319.  post. 
But  where  the  memorandum  at  the  bottom  of  the  note  was 
printed,  Lord  EUenboiough  held,  that  it  was  necessary  to  prove 
a  special  presentment,  since  the  stipulation  for  payment,  at  a 
particular  place,  being  printed,  was  to  be  considered  as  part  of 
the  note,  having  been  made  at  the  same  time.  Trecothiek  v. 
Edwin,  1  Stark.  468.  And  where,  in  an  action  against  the 
maker  of  a  note,  which  contained  at  the  bottom  the  words, 
'*  payable  at  32^  Castle  Street,  Holbom ;"  the  declaration 
averred,  that  the  defendant  promised  to  pay,  &c.  and  that 
"  he  then  and  there  made  the  same  promissory  note  iMiyable 
at  32,  Castle  Street,  Holbom;*'  on  its  being  objected, 
on  the  authority  of  Exen  v.  RusseU,  see  ante,  that  this  was 
a  variance,  it  was  ansvrered,  that  the  declaration  did  not 
describe  the  place  of  payment  as  part  of  the  note  itself,  as  was 
done  in  that  case,  but  merely  alleged  that  the  note  was  pay- 
able at  the  particular  place,  and  not  that  it  was  so  payable  ac* 
cording  to  the  tenor  and  effect  of  the  note  ;  and  Abbott,  J.  was 
of  opinion,  that  the  allegation,  that  the  defendant  had  made 
the  note  payable  at  the  particular  place,  was  proved  by  the  words 
themselves,  in  the  defendant's  handwriting.  Hardy  v.  Wood- 
rorfe, 2  Stark*  319.  It  appears  that  the  d^endant  in  the  above 
case  afterwards  moved  for  a  new  trial,  or  in  arrest  of  judgment, 
oin  the  ground  that  the  note  given  in  evidence  varied  from  the 
special  statement  of  it  in  the  declaration,  and  that  tiiat  statement 
importing  a  special  place -of  payment,  the  count  was  bad,  for 
want  of  an  averment  of  presentment.  But  the  court  held,  that 
the  declaration  did  not  import  any  special  or  limited  promise  to 
pav  at  a  particular  place,  and  that  this  case  was  distinguish- 
able from  that  of  Exon  v,  Bussell,  See  Chitty,  326.  5t^  ed, 
155.  1th  ed.  nomine  PameU  v.  Woodrorfe,  and  see  SproiUe  v. 
I^gg^f  3  Stark.  156.  S.  P. 

Where — rf  notes  payable  at  a  particular  place  in  the  body  of 
the  ftote.]  W  here  a  note  is  made  payable  in  the  body  of  it,  at 
ft  particular  place,  as  "  I  promise  to  pay  at  Messrs.  A.  &  Co.'s" 
£rc.  such  special  place  of  payment  is  part  of  the  contract,  and 
the  note  must  be  presented  at  that  place,  either  to  charge  the 
maker  of  the  note,  or  the  indorser.  Thus,  in  an  action  against 
the  makers  of  a  note,  the  declaration  stated  that  the  defend- 
ants "  promised  to  pay  on  demand  at  the  banking-house  at 
Workington,"  &c.  but  there  was  no  averment  of  the  present- 
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men t  of  the  note  there  ;  on  demurrer,  the  court  of  K.  B'.  hdd 
the  declaration  bad.    Per  Grose,  J.  '*  This  is  a  promise  to 

Say  at  the  defendants'  banking-house  at  Workington,  but  the 
efendants  could  not  pay,  the  note  there,  if  the  holder  did  not 
apply  there  for  payment,  and  therefore  the  non-payment  of 
it  was  the  fault  of  the  holder  himself.  The  defendants  only 
made  a  special  engagement  to  pay  their  note  at  the  banking- 
house,  and  they  did  not  engage  to  pay  it  elsewhere.  A  request 
then  was  necessary  to  be  made  at  their  banking-house,  to  give  a 
cause  of  action,  and  there  being  no  averment  in  the  declaration, 
that  a  request  was  made  there,  the  action  will  not  lie."  Saun- 
derson  V,  Bowe$fl4  East,  50Q» 

A  similar  question  arose,  in  the  case  of  Dickenson  v.  Bowes, 
16  East,  llO,  when  Lord  EUenborough  said,  that  it  had  been 
already  decided  upon  demurrer,  (see  the  last  case)  that,  if  the 
particular  place  of  payment  be  embodied  in  the  note,  it  was 
part  of  the  condition  on  which  it  was  made  payable,  that  it 
should  be  presented  for  payment  at  that  place*  See  also 
Howev.  Bowes,  16  East,  112.  5  Taunt.  30.  S.  C.  So  also 
.where,  in  an  action  against  the  indorser  of  a  note,  made  pay- 
able in  the  body  of  it  at  a  particular  place,  the  declaration 
omitted  to  state  that  it  was  so  made  payable.  Lord  Ellenbo- 
rough  held  the  variance  fatal.  "  The  declaration,"  said  his 
Lordship,  "  represents  the  promissory  noteas  containing  an  ab- 
solute and  unqualified  promise  to  pay  the  money.  But  by  the 
instrument  produced,  the  maker  only  promises  to  pay  upon  the 
specific  condition,  that  payment  is  demanded  at  a  particular 
place.  We  have  lately  held,  that  where  the  place  ot  payment 
is  mentioned  in  the  body  of  the  note,  it  forms  a  material  part 
of  the  instrument."  Roche  v.  Campbell,  3  Campb,  247.  See 
also  Price  v.  Mitchell,  4  Campb,  200.  These  decisions  over- 
rule that  of  Lord  EUenborough  in  Nicholls  v.  Botces,  2  Campb. 
498,  where  his  Lordship  ruled,  that  a  note,  made  payable  at  a 
special  place  in  the  body  of  it,  need  not  be  presented  there,  in 
order  to  charge  the  maker. 

Where —  of  notes  payable  at  two  different  places.'\  Where  a 
note  is  made  payable  at  two  different  places,  it  may  be  presented 
at  either.  Thus,  where  a  banker's  note,  payable  at  Maidstone 
and  London,  was  presented  at  London  on  the  6th  of  March, 
but  the  house  at  which  it  was  payable  had  stopped  on  that  day» 
and  it  was  dishonored,  but  had  it  been  presented  at  the  Maid- 
stone house  it  would  have  been  paid,  that  house  not  stopping 
till  the  7th,  Gibbs,  C.  J.  held,  that  the  holder  had  not  been 
guilty  of  laches.    Beeching'o.Gower,  HoZt,  313. 

When  —  of  bills  payable  after  date."]  Although  in  general 
a  month  in  construction  of  law  means  a  lunar  month,  Lacon 
V.  Hooper,  6  T.  R.  224.  Lang  v.  Gale,  1  M.  ^  5. 117,  yet  in  the 
computation  of  time  upon  bills  and  notes  it  means  a  calen- 
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dar  month.  Thus  where  a  bill  is  dated  the  7th  January,  and 
payable  a  month  after  date,  that  month,  expires  on  the  7th  Fe- 
bruary, BeaweSf  pU  253,  to  which  must  he  added  the  three  days' 
grace,  so  that  the  bill  becomes  payable  on. the.  10th  February, 
and  the  money  may  be  demanded  from  the  acceptor  of  a  bill  or 
the  maker  of  a  note,  at  any  time,  on  that  day  within  reasonable 
hours.  Leftly  v,  MUhf  4  T.  R.  170.  Bayley,  200.  see  past. 
Chap,  IX.  A  presentment  on  the  second  day  of  grace,  where 
the  third  is  not  a  Sunday,  &c.  (vide  post),  is  a  nullity.  Wif- 
fen  V.  Roberts,  1  Esp.  261.  Where  the  time  is  computed  by 
days,  the  day  on  which  the  event  happens  is  to  be  excluded. 
Thus  on  a  bill  or  note  payable  ten  days  after  date,  dated  the  1st 
January,  the  time  does  not  expire  till  11th.  Bellasis  v.  Hester, 
1  Lord  Raym,  280.  Bayley,  202,  hut  see  May  v.  Cooper,  Fort, 
376.  Where  one  month  is  longer  than  the  succeedingone,  it  is 
a  rule  not  to  go,  in  the  computation,  into  a  third.  Thus  on  a 
bill  dated  the  28th,  29th,  30th,  or  31st  of  January,  and  pay- 
able  one  month  after  date,  the  time  expires  on  the  28th  of  Fe- 
bruary, in  common  years,  and  in  the  three  latter  cases,  in  leap 
year,  on  the  29th.    Kyd,  6.  Sd  ed.  Mar,  75. 

Where  a  man  takes  a  bill  immediately  before  it  becomes  due, 
payable  at  a  distant  place,  he  is  bound  to  use  reasonable  and 
due  diligence  in  presenting  it.  Thus  where  the  buyer  of  goods 
delivered  to  the  seller  in  Yorkshire,  on  the  26th  Deceml^r,  a 
bill  payable  in  London,  due  on  the  28th,  and  the  latter  forwarded 
it  to  his  banker's  at  Lincoln  on  the  29th,  who  forwarded  it  to 
London,  on  the  2d  January,  when  it  was  presented,  but  the 
bankers  at  whose  house  it  was  payable  had  stopped  the  day  be- 
fore, it  was  held  that  the  seller  had  made  this  bill  his  own  by 
laches.  Per  Lord  Ellenborough,  **  The  party  who  agreed  to  take 
the  bill  so  near  the  time  of  its  becoming  due  as  to  make  it  ne- 
cessaiy  to  present  it  without  delay,  might  have  renounced,  it  if 
he  did'  not  choose  to  undertake  that  dut^,  but  if  he  keeps  it  he 
is  bound  to  use  reasonable  and  due  diligence  in  presenting  it. 
Here  he  has  not  so  done.  He  was  bound  to  send  the  bill  off 
sooner,  he  might  have  sent  it  on  Friday,  but  by  delaying  till 
Sunday,  he  deprived  the  defendants,  who  were  parties  to  the  bill, 
of  the  chance  of  its  being  presented  one  day  sooner."  Ander- 
ton  V,  Beck,  16  East,  248. 

It  is  said  by  Beawest  pL  251.  Com.  Dig.  Merck.  (F.  7.) 
that  a  bill  payable  at  a  certain  date  is  due  on  the  day  mentioned, 
according  to  the  style  of  the  place  it  is  drawn  on,  not  where  it 
is  drawn  from.  If  by  this  is  meant  not  a  bill  payable  a  ceitain 
number  of  days  after  date,  but  on  a  day  certain,  it  may  be 
reconciled- with  the  authority  of  Marius,  89,  90,  who  states 
that  where  a  bill  is  payable  a  certain  time. after  date,  the 
time  is  reckoned  according  to  the  style  of  the  place  where  it 
is  drawn,  but  in  other  cases  according  to.  the  style  of  the  place 
where  it  is  payable.  Bayley,  201.  Kyd,  8.3cl  ed.  {see  Note,  30.) 

H  5 
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Where  a  bill  or  note  it  drawn  payable  at  a  cfertaia  timei  aa 
two  months  after  date,  and  no  date  ia  expressed,  it  will  be  in- 
tended to  be  payable  two  months  after  the  drawing.  Uagae  v. 
PrMcA,  3  lRo%.  ^  Ptitk  173.  ante,  p.  24. 

TTAm — of  hxVk  pd^dble  trfter  tight  J]  The  tkne  within 
which  a  bOl  payable  at  a  certain  time  after  sight  must  be  pre- 
sented for  acceptance,  has  been  already  stated,  eee  ante,  p.  142. 
The  time  of  presentment  for  payment  most  be  computed  (where 
acceptance  is  refused)  from  the  piesentssent  for  acceptance. 
Beatoes,  pi.  252.  BayUy,  201.  (Note  31.)  It  b  said  in  Mai 
riu$,  \9th  ed,  1666,  that  *'  a  bill  payable  at  so  matiy  days*  sight 
is  to  be  accounted  so  many  days  next  after  the  bill  shall  be 
accepted  or  else  protested  for  non>aoceptance,  and  not  fronfi 
thej  date  of  the  bill,  nor  from  the  day  when  the  same  came  t6 
hand,  or  was  privately  exhibited  to  the  party,  on  whom  it  was 
drawn,  to  be  accepted,  if  he  do  not  accept  thereof;  for  the  si|ht 
must  appear  in  a  legal  way,  which  is  approved  dther  by  the  parties 
underwriting  the  bill  accepting  thereof,  or  by  protest  made  for 
non-acceptance ;"  and  this  doctrine  is  recognised  by  Lord  Ken- 
yon,  in  Vampbell  v.  Freitch,  6  T*  R.  212.  Where  a  bill  payable 
thirty  days  after  sight  was  presented  on  the  12th  July,  to  the 
drawees  for  acceptance,  and  refused,  andwasthereuponprotested, 
and  on  the  20th  of  the  same  month  a  third  person  accepted  it  for 
the  honor  of  the  drawer,  and  on  the  22d  August  it  was  presented 
for  payment  to  the  drawees  and  to  the  acceptor  for  honor,  it 
was  held  that  this  presentment  having  been  made  at  the  time 
when  the  bill  became  due  according  to  the  acceptance  for  honor 
was  sufficient,  and  that  it  was  not  necessary  to  present  it  to 
the  drawees  on  the  14th  August,  computing  the  time  from  the 
presentment  for  acceptance.  WiUiams  v.  Gemunne,  7  B.&;C, 
468.  1  M.  ^  JR.  394.  S,  C.  In  computing  the  time  upon  a 
bill  payable  at  a  certain  number  of  days  after  sight,  the  day  of 
presentment  is  to  be  excluded.  Colentan  v.  Sayer,  Barnard,  303. 
Lester  v.  Garland,  15  Ves.  254.  Potk.  pL  13.  Beeyley,  202. 
ied  vide  BeUatii  v.  Hester,  1  Lord  Raym.  280. 

When  —  ef  bills  and  notes  payable  on  demand,^  A  bill  or 
note  payable  on  demand  is  payable  immediately  on  presentment, 
and  unless  put  into  circulation  must  be  presented  within  a  rea- 
sonable time  after  the  receipt.  Bayley,  187.  The  holder  is  not 
bound  immediately  to  circulate  such  a  bill  or  note,  or  to  present 
it  for  payment,  but  he  is  bound  within  a  reasonable  time  aiter 
receivmg  it  either  to  circulate  it  or  present  it  for  payment.  See 
Camidge  v.  Allenby,  6  B.S^  C.  382.  Where  the  instrument 
is  not  negotiable*  he  is  bound  to  present  it  within  a  reasonable 
time.  Chamberlyn  v.  Delarive,  2  WiU,  353.  It  seems  that 
what  is  a  reasonable  time  is  a  mixed  question  of  law  and  fact. 
See  ante,  p,  145. 
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The  following  cases  have  been  decided  on  this  subject.  A  bank- 
er's note  was  paid  to  the  serrant  of  the  plaintiff,  who  presented 
it  next  morning.  On  a  case  reserved  the  court  of  K.  B.  were 
of  opinion  that  this  presentment  was  in  time.  Per  Powell,  J. 
'*  The  money  ouffht  to  be  demanded  in  convenient  time,  for  if 
the  party  keep  the  note  by  him  without  demanding  it  he  must 
run  the  naztud  of  it,  but  nere  it  was  demanded  in  due  time." 
Ward  V.  Evans,  2  Ld.  Raym.  928.  So  where  the  defendant  at 
two  o'clock  in  Uie  afternoon  gave  the  plaintiffs  goldsmiths'  notes 
in  payment,  which  were  tendered  the  next  morning  at  nine, 
when  the  goldsmiths  had  quarter  of  an  hour  before  stopped  pay- 
men  ;  the  chief  justice  directed  the  jury  that  the  loss  should 
fall  on  the  defenaant,  there  being  no  laches  in  the  plaintiffs, 
who  had  demanded  their  money  as  soon  as  was  usiud  in  the 
course  of  dealing,  and  that  tne  keeping  of  the  notes  till 
the  next  morning  could  not  be  construed  to  be  a  giving  new 
credit  to  the  goldsmiths,  and  the  jury  found  aocordinny.  Moore 
V.  Warren,  1  Str.  415.  Holme  v.  Barry,  16.  S.  P.  llie  defend- 
ant paid  the  plainti£&,  the  Sword  Blade  Company,  two  gold- 
smiths' notes  at  three  in  the  afternoon ;  the  plaintiffs'  servant 
next  morning  left  the  notes  with  the  goldsmiths,  intending  to  call 
in  the  evening,  as  was  the  practice  between  the  parties.  The 
servant  called  again  in  the  evening,  when  the  goldsmiths  had 
stopped  payment.  But  because  the  plaintiffs  had  done  nothing 
more  than  was  usual  in  leaving  the  notes  in  the  morning, 
without  taking  the  money,  the  Chief  Justice  directed  the 
jury  to  find  for  them,  which  thev'did.  Turner  v.  Mead,  1  Str, 
416.  On  Saturday  aftemoouj  J.  S.  rec^ved  a  bankers'  note, 
and  on  Tuesday  morning  just  after  the  bankers  had  stopped  pay- 
ment presented  it,  Pratt,  C.  J.  told  the  jui^  that  giving  the  note 
is  not  munediate  payment,  unless  the  receiver  does  something  to 
make  it  so,  by  neglecting  to  receive  it  in  a  reasonable  time,  by 
which  he  gives  credit  to  &e  maker  of  the  note.  He  left  to  them 
whether  iaeie  had  been  any  neglect,  upon  which  the  jury  desired 
that  tliey  may  find  it  specially,  and  leave  it  to  the  court  whether 
there  was  a  reasonable  time;  but  the  Chief  Justice  told  them 
they  were  judges  of  that,  whereupon  they  found  for  the  defend- 
ant, and  declared  it  as  their  opinion  that  a  person  who  did  not 
demand  a  goldsmiths'  note  in  two  days  took  the  credit  on  himself. 
Manwaring  v.  Harrison,  1  Str,  508.  Woodward's  note  was  paid 
to  the  plaintiff  (a  banker),  at  twelve  on  Friday,  who  put  it  into  the 
bank  at  one,  and  the  next  morning  at  ten  the  runner  of  the  bank 
carried  it  to  the  shop  (Woodward's),  with  other  notes,  and  left 
them  (as  usual),  to  csJl  a^ain  for  the  money :  he  called  again  at 
eleven,  and  they  said  their  servant  was  gone  to  the  bank.  He 
called  again  at  two,  and  they  said  they  were  going  toshut  up,  and 
refused  to  pay.  It  was  insisted  for  the  defendant  that  he  should 
not  suffer  by  the  plaintiff's  paying  it  into  the  bank,  who  sent  it 
with  other  notes ;  whereas,  if  the  note  had  been  tendered  by  itself 
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it  would  have  been  paid.  £  emitray  it  was  insisted  that  if  there  had 
been  no  demand  there  would  have  been  no  laches,  being  withiFn  a 
day  after  the  receipt  that  the  goldsmith  stopped  payment.  Ray- 
mond, C.J.  said  tnat  there  was  no  standing  rule,  but  left  it  to  the 
jury,  who  found  for  the  plaintiff.  Hoar  v»  Da  Costa,  2  Str.  910. 
At  half-past  eleven  in  the  morning  the  defendants  paid  the 
plaintiffs  a  goldsmiths'  note,  and  the  goldsmiths  stopped  payment 
at  two  o'clock  the  next  day,  immediately  after  whicn  the 
plaintiffs'  servant  came  with  the  note.  After  examining  mer- 
chants, it  was  held  that  the  plaintiffs  had  made  it  their  own 
by  not  sending  it  out  the  afternoon  of  the  day  they  received  it, 
or  at  furthest  the  next  morning.  East  India  Co.  v,  Chitty,  2  Str, 
1175.  A  banker's  note  for  5002.  was  paid  to  the  plaintiff  after 
dinner,  who  sent  it  the  next  morning  at  nine,  when  the  banker 
had  stopped  payment ;  and  it  was  ruled  that  there  was  no  laches 
in  the  plaintiff,  and  that  in  all  these  cases  there  must  be  a  rea- 
sonable-time allowed,  consistent  with  the  nature  of  circulating 
paper  credit.  Fletcher  v.  Saiidys,  2  Str,  1248.  The  defendant 
gave,  the  plaintiff  a  bill  upon  a  banker,  at  twelve  at  noon,  and 
the  banker  stopping  payment  before  the  next  morning,  the  ques- 
tion was  whether  the  plaintiff  or  defendant  should  stand  to  the 
loss,  and  whether  there  was  any  laches  in  the  plaintiff,  who  got 
the  bill  marked  for  acceptance  the  same  night.  After  verdict  for 
the  defendant,  the  court  refused  to  grant  a  new  trial,  considering 
it  a  question  of  fact,  of  which  the  jury  were  the  proper  judges. 
Hankey  v*  Trotman,  1  W.  Bl.  1.  but  see  Robson  v,  Bennett,  2 
.Taunt,  394.  A  bill  payable  in  London  on  demand,  was  given 
to  the  plaintiff  in  London,  at  one  o'clock  in  the  afternoon,  and 
-he  did  not  present  it  till  the  next  morning ;  the  question  was 
whether  he  presented  it  in  time,  l^rd  Mansfield  left  the  point 
to  the  jury,  who  found  for  the  defendant ;  but  the  court  granted 
a  new  trial,  on  the  ground  that  the  question  was  a  matter  of  law 
upon  which  the  judge  should  decide ;  the  jury  found  again  for  the 
defendant,  but  against  the  judge's  direction.  A  second  new 
trial  was  granted,  and  the  jury  found  again  for  the  defendant, 
and  then  the  court  refused  to  interfere.  AppUum  v.  Sweetapple, 
B.R.M,  23  Geo.S.  Bayley, 192,  Chitty,  348.  5th Ed,  lEsp, 
Dig,  69.  ^h  Ed,  S.  C.  The  plaintiffs,  bankers  at  Aylesbury, 
at  noon,  on  the  13th  June,  received  a  check,  dated  the  11th, 
on  Smith,  Payne  and  Co.,  bankers,  London.  The  post  leaves 
Aylesbury  in  the  evening.  The  plaintiffs  did  not  send  off  the 
check  by  the  post  of  the  13th,  but  by  a  coach  which  started  at 
eight  o'clock  on  the  morning  of  the  14th.  It  was  received  by 
Praed  and  Co.,  the  plaintiffs'  town  agents,  between  three  and 
four  on  that  afternoon,  and  by  them  presented  about  eleven 
on  the  forenoon  of  the  15th,  and  dishonored.  Lord  Ellen- 
borough  thought  the  presentment  sufficient.  He  said  the  rule 
that  the  moment  a  check  is  received  by  the  post,  it  should  in- 
variably be  sent  out  for  payment,  would  be  most  inconvenient 
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and  unreasonable.'  That  the  role  to  be  adopted  mast  be  a  role 
of  convenience,  and  that  it  seemed  to  be  convenient  and  rea- 
sonable, that  checks  received  in  the  course  of  one  day  should  be 
presented  the  next.  Rickford  v.  Ridge,  2  Campb.  537.  On  the 
11th  September,  the  defendants  delivered  to  the  plaintiffs,  in 
discharge  of  a  debt  for  goods  sold,  a  check  on  Messrs.  Bloxam, 
bankers,  London,  and  on  the  same  day,  the  plaintiffs,  a  little 
after  four  in  the  afternoon,  lodged  this  check  wiui  Harrisons,  their 
bankers,  forpayment«  It  is  customary  amongst  the  London 
bankers,  not  to  pay  any  check,  presented  by  another  banker,  after 
four  o'clock,  but  if  approved  of,  to  mark  it,  which  entitles  it  to 
priority  of  payment  the'  next  day.  Harrisons  presented  the 
check  between  five  and  six  o'clock  on  the  afternoon  of  the 
11th,  when  it  was  marked  by  Bloxams  and  returned.  At 
twelve  o'clock  the  next  day,  Harrisons  sent  the  check  to  the 
clearing-house,  but  no  one  attended  for  Bloxams,  who  had 
stoppea  payment  that  morning  at  nine  o'clock.  The  court 
held  that  there  was  no  laches  in  presenting  this  check ;  that  the 
marking  was  equivalent  to  an  acceptance  of  the  check,  payable 
the  next  day  at  the  clearing-house,  and  that  a  presentment  of 
it  at  that  place  was  equivalent  to  a  presentment  of  it  at  the 
banking-house.  Robson  v,  Bennettf  2  Taunt,  388.  An  action 
was  brought  for  the  amount  of  a  check  given  by  the  defendants 
to  the  plaintiffs.  The  check;  which  was  drawn  on  M.  and  Co., 
bankers,  was  paid  to  the  plaintiffs,  at  eleven  o'clock  in  the  morn- 
ing of  the  16m  of  November,  and  not  presented  till  near  five 
o'clock  on  the  17th.  The  bankers  stopped  payment  at  four  o'clock 
that  day.  Gibbs  C.J.  directed  a  verdict  for  the  plaintiffs,  on  the 
ground  that  they  had  the  whole  of  the  banking  hours  of  the 
next  day  to  present  the  check.  The  jury,  however,  found  for 
the  defendants,  upon  which  a  new  trial  was  granted,  and  Bur- 
rough  J.  directed  a  verdict  for  the  plaintiffs,  saying  that  what- 
ever doubts  had  been  formerly  entertained,  it  was  now  estab- 
lished as  a  rale  of  law,  that  me  party  receiving  a  check  on  a 
bank,  has  the  whole  of  the  bankmg  hours  of  die  next  day  to 

? resent  it  for  payment.  Pocklington  v.  Silvester,  Sitt.  after 
\  T.  67  Geo.  3.  Cfei«i/,351.  bthEd.  274.  IthEd,  The  de- 
fendant paid  the  plaintiffs  a  check  for  20/.,  drawn  on  the  Maid- 
stone bank  on  the  5th  of  April.  It  was  given  to  the  plaintifis 
some  time  before  the  post  set  out  on  the  5th.  The  plaintiffs 
kept  it  all  the  5th  and  6th,  but  sent  it  to  Maidstone  by  the  car- 
rier, on  the  morning  of  the  7  th,  and  it  reached  Maidstone  at 
nine  o'clock,  but  the  Maidstone  bank  did  not  open  that  morn- 
ing. If  it  had  been  sent  by  the  post  of  the  6th,  it  would  have 
reached  Maidstone  an  hour  earlier.  Per  Gibbs  C,J. — "  The 
plaintiffs  cannot  recover;  th^  have  been  guilty  of  laches.  I 
will  not  say  that  it  was  not  their  duty  to  have  sent  their  check 
off  by  the  post  of  the  5th,  but  the  extreme  time  up  to  which 
they  were  justified  in  keeping  it  was  till  the  post  of  the  6th. 
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Thef  did  not  send  it  till  the  7th.    It  did  not  matter  when  the 
earner  arrived  ;  they  must  sufier  for  their  negligence."    Beech- 

ing  V. ,  Holt,  315.  (n.)     The  defendant,  on  Friday* 

the  8th  of  December,  about  nine  or  ten  in  the  morning,  paid 
to  the  plaintiff,  at  Wantage,  in  Berkshire,  490^.  in  notes  of  the 
Old  Newbury  bank,  payable  on  demand,  at  Newbuiy,  and  at 
Messrs.  B.  &  D.,  in  London.  The  plaintiff,  instead  of  send- 
ing the  notes  to  Newbuiy,  cut  them  into  halves,  and  transmitted 
one  set  of  halves  to  London,  to  A.  &  Co.,  bankers  there,  to 
procure  payment,  by  a  banker's  parcel  on  Saturday  evening* 
and  the  remaining  halves  by  post  on  Sunday.  The  halves  sent 
by  post,  arrived  in  London  between  ten  and  eleven  on  Mon- 
day. The  halves  sent  by  parcel,  a  little  later.  They  were  pre- 
sented for  payment  on  Tuesday,  and  dishonored.  The  New- 
bury bank  stopped  on  the  morning  of  Monday,  but  Messrs. 
B.  ic  D.  continued  to  pay  their  notes  the  whole  of  Monday.  It 
was  held  that  the  plaintiff  had  not  been  guilty  of  laches.  Per 
Affbatt  C.  J. — **  It  appears  that  if  these  notes  had  been  trans- 
mitted direct  to  Newbury  by  the  post,  they  would  not  have  been 
paid ;  for  they  discontinued  payment  there  on  Monday  mom- 
mg  ;  and  though  the  circumstance  of  one  set  of  halves  being 
sent  by  the  coach,  caused  their  arrival  in  Ixindon  two  hours 
later,  still  that  being  a  reasonable  precaution,  the  plaintiff  had 
a  right  to  send  them  by  that  conveyance.  There  is  a  difierence 
between  this  case  and  that  of  a  bill  of  exchange  payable  to 
order,  for  such  bill  may  be  speciaDy  indorsed,  and  no  risk  in- 
curred by  sending  it  by  the  post.  But  here  it  would  not  have 
been  so  safe  to  have  transmitted  notes  payable  to  bearer  on  de- 
mand by  that  conveyance.  Then  in  addition  to  this,  it  appears 
that  the  defendant  has  not  been  in  the  least  degree  prejudiced 
by  this  mode  of  conveyance  having  been  adopted."  WiUiams  v. 
Smith,  2  B^S;  A.  496.  See  aUo  Catnidge  v.  Allenby,  6  JB.  ^  C. 
373 ;  ante,  p.  101,  and  James  v,  Holditch,  8  D.  ^  A.  40.  (See 
Note  32.) 

It  appears  therefore  to  be  now  settled  law,  that  a  person  who 
receives  a  check  has  the  whole  of  the  business  hours  of  the  day 
next  after  that  on  which  he  receives  it,  to  present  it  for  payment, 
and  that  if  it  is  necessary  to  send  it  by  post  for  payment,  it  is 
sufficient  to  send  it  by  the  post  of  the  day  next  following  that  on 
which  it  is  received.  It  appears  also,  that  where  such  a  check 
is  delivered  to  the  banker  of  the  holder,  for  purpose  of  obtaining 
payment,  the  banker  has  the  same  time  to  present  it  as  a  fiesh 
holder  would  have  had,  viz.  the  whole  of  the  business  hours  of 
the  day  next  after  that  on  which  he  receives  it. 

When — on  bills,  ^c.  becoming  due  on  Sunday,  ChristmiaS'day, 
Good  Friday,  orfast-dayJ]  At  common  law,  if  the  last  of  the 
three  days  of  grace  fell  on  a  Sunday  or  great  holiday,  as  Christ- 
mas-day, &c.,  the  bill  was  payable  on  the  second  day.    Tassell 
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o.  Lewis,  1  Id.  JRaffm.  743.  And  bow  by  itaU  d9  &  40  Geo.  a. 
c.  42.  s.  1.  M^OTO  bilk  of  eschange  and  promissory  notes  be- 
coae  due  and  palrible  on  Good  Friday,  the  same  sbaU  from 
and  after  the  1st  day  of  June,  (1800),  be  payable  on  the  day 
before  G«od  Friday,  and  the  holder  or  bdders  of  such  bills  of 
etchan^  or  proiniasory  notes  may  nole  and  potest  the  same 
for  non  payment,  <hi  the  day  jpreceding  Good  Friday,  in  like 
manner  as  if  the  same  had  faUen  due  and  become  payable  on 
the  day  preceding  Good  Friday,  and  such  n(^g  and  protests 
shall  have  the  same  effect  and  operation  at  law,  as  if  such  bills 
and  promissory  notes  had  fallen  due  and  become  payable  on  the 
day  preceding  Good  Friday,  in  the  same  manner  as  is  usual  in 
cases  of  bills  and  notes  coming  due  on  the  day  before  any  Lord's 
day,  commonly  called  Sunday,  and  before  the  feast  of  the  na- 
tivity or  birth  day  of  our  Loid,  commonly  called  Christmas- 
day. 

So  with  regard  to  fast  days,  it  is  enacted  by  7  &  8  Geo.  4. 
c.  15.  s.  2.,  that  from  and  after  the  10th  day  of  Aprils 
1827,  in  all  cases  where  bills  of  exchange  or  pronussory  notes 
shall  become  due  and  payable  on  any  day  appointed  by  his 
Majesty's  proclamation  for  a  day  of  solemn  fast  or  a  day  of 
thanksgiving,  the  same  shall  be  payaUe  on  the  day  next  pre- 
ceding  such  day  of  fast  or  day  of  thanksgiving ;  and  in  case  of 
nonrpaymmt,  may  be  noted  and  protei^ted  on  such  preceding 
day,  and  that  as  well  in  such  cases  as  in  the  cases  of  bills  of 
exchange  and  promissory  notes  becoming  due  and  payable  on 
the  day  preceding  any  such  day  of  fast  or  day  of  thanksgiving  : 
and  it  shall  not  be  necessaiy  for  the  holder  or  holders  of  such 
bills  of  exchange  and  promissory  notes,  to  give  notice  of  the 
dishonor  thereof  until  the  day  next  after  such  day  of  fast  or 
day  of  thanksgiving ;  and  that  whensoever  such  day  of  fast  or 
day  of  thanksgiving  shall  be  appointed  on  a  Monday,  it  shall 
not  be  necessary  for  the  holder  or  holdeis  of  such  bills  of  ex- 
change or  promissory  notes  as  shall  be  payable  on  the  preceding 
SatuHiay,  to  give  notice  of  the  dishonour  thereof  until  the 
Tuesday  next  after  such  day  of  fast  or  day  of  thanksgiving  re- 
spectively, and  that  every  such  notice,  so  given  as  aforesaid, 
shall  be  valid  and  effectual  to  all  intents  and  purposes.    And 
by  section  3,  it  is  enacted.  That  from  and  after  the  said  10th 
day  of  April,   1827,    Good  Friday  and  Christmas-day,  and 
every  such  day  of  fast  or  thanksgiving,  so  appointed  by  his  Ma- 
jestyr  is  and  shall  for  all  other  purposes  whatever,  as  regards 
bills  of  exchange  and  promissory  notes,  be  treated  and  con- 
sidered as  the  Lord's-day,   commonly  called  Sunday.     By 
sec.  4.  the  act  is  not  to  extend  to  Scotland. 

When — hours  within  which  presentment  must  be  madeJ]  Fre- 
aentment  must  be  made  at  seasonable  times,  that  is,  wi&n  the 
usual  hours  of  transacting  business  of  that  nature.  Thus,  where 
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a  bill  payable  at  a  banker's  was  not  presented  till  past  6  o'clock 
in  the  evening,  it  was  held  by  Lord  Ellenborough,  and  after- 
wards by  the  court  of  K.  B.  that  the  presentment  was  insuffi- 
cient to  charge  the  drawer.     Per  Lawrence  J,    "If  this  were 
a  sufficient  demand  for  payment,  no  person  would  be  safe  in 
lodging  money  at  a  banker's  for  the  purpose  of  answering  bills 
made  payable  there ;  for  if  the  holder  might  apply  for  payment 
at  any  time  of  the  day,  by  making  his  application  at  an  unusual 
time,  it  would  insure  the  dishonor  of  the  bill.    But  where  a 
bill  is  accepted  in  this  manner,  it  must  be  understood  by  all 
parties  concerned,  that  it  is  to  be  presented  for  payment  at  the 
banker's  within   the  usual  hours   of  business."     Parher  v. 
Gordon,  1  East,  3S5.     6  £sp.  41.     S  Smith,  3Sd.  S.  C.     So 
where  a  bill  payable  at  a  banker's  was  presented  by  a  notaiy 
between  half  past  six  and  seven  o'clock  m  the  evening,  who 
finding  the  banking-house  shut,  went  to  the  private  home  door, 
and  Skere  saw  a  female  servant,  who  returned  for  answer 
No  orders,  (see  the  next  case)  the  court  of  K.  B.  were  of  opinion 
that  this  presentment  was  not  sufficient  to  charge  the  drawer. 
Lord  Ellenborough  said  "  that  the  case  of  Parker  v.  Gordon  was 
not  distinguishable  from  the  present,  and  that  case  was  con- 
formable with  the  doctrine  which  he  had  usually  held.    There 
was  not  any  text-writer  upon  whose  authority  a  presentment  of 
a  bill  by  a  notaiy  at  a  house  of  business  after  it  was  closed, 
could  be  sustained.    It  is  laid  down  in  Marius  [2  ed.  187.] 
that  it  must  be  made  during  times  of  business,  at  such  season- 
able hours  as  a  man  is  bound  to  attend,  by  anal<^  to  the  horie 
juridic4E  of  the  courts  of  justice."  Elford  v.  Teed,  1  M.  ^  5. 28. 
But  where  a  bill  was  presented  at  a  banker's  between  the  hours  of 
six  and  seven  in  the  afternoon,  when  the  clerks  were  gone,  but 
a  servant  was  stationed  there,  who  on  the  bill  being  presented, 
returned  for  answer,  that  there  were  no  orders,  the  court  held 
the  presentment  sufficient.    Per  Cur,  "  Here  though  the  pre- 
sentment was  out  of  banking  hours,  there  was  a  person  sta* 
tioned  for  the  purpose  of  returning  an  answer,  and  an  answer 
was  returned,  the  same  as  would  have  been  if  the  presentment 
had  been  within  the  hours  of  business.    The  answer  was  not 
that  the  party  came  too  late,  but  that  there  were  no  orders ; 
the  object  of  the  presentment  was  therefore  completed,  after 
which  it  cannot  be  open  to  either  party  to  aver  that  it  was  out 
of  time."    Gamett  v.  Woodcock,  6  M.S^S.  44.     1  Stark.  475. 
S,  C.     And  see  Henry  v.  Lee,  2  Chitty,  125-.     But  where  a 
bill  is  payable  at  another  place  than  a  banker's,  there  are  no 
particular  hours  within  which  it  must  be  presented,  provided  it 
be  not  presented  at  an  unseasonable  hour.     In  an   action 
against  the  drawer  of  a  bill  accepted  by  one  David  Hardy, 
it  appeared  that  at  eight  in  the  evening  of  the  day  the  bill 
became  due,  it  was  presented  at  the  house  mentioned  on  the 
face  of  it  as  the  drawee's  place  of  residence,  when  the  answer 
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given  by  a  person  who  came  to  the  door  was,  that  Mr,  Hardy 
had  become  barOtrupt,  and  removed  to  another  quarter  of  the 
toum.  On  the  part  of  the  defendant  it  was  proved  that  he  had 
a  person  stationed  at  this  house,  for  the  purpose  of  taking  up 
the  bill,  from  nine  in  the  morning  till  four  in  the  afternoon,  but 
that  no  one  presented  it  during  that  time.  Per  Lord  Ellenbo' 
rough,  '*  1  think  this  presentment  sufficient.  A  common 
trader  is  different  from  bankers,  and  has  not  any  peculiar  hours 
for  paying  or  receiving  money.  If  the  presentment  had'  been 
during  the  hours  of  rest,  it  would  have  l)een  altogether  unavail- 
ing ;  but  eight  in  the  evening  cannot  be  considered  an  unsea- 
sonable hour  for  demanding  payment  at  the  house  of  a  private 
merchant  who  has  accepted  a  bill.''  Barclay  v,  Bailey,  2  Campb, 
527.  And  see  Bancroft  v.  Hall,  Holt,  477.  post,  Triggs  v.  Newn^ 
ham,  10  B.  Moore,  249.  1  C.  ^  P.  631 .  5.  C.  So  where  a  bill 
payable  at  H,  St  K.'s,  Copthal-court,  London,  (not  bankers) 
was  presented  on  the  day  it  became  due,  between  six  and  seven 
o'clock  in  the  evening.  Lord  Ellenborough  held  that  this 
was  a  su£Bcient  presentment ;  the  hour  was  not  an  improper 
one,  and  the  holder  might  reasonably  expect  to  find  the  party 
in  his  counting-house  at  the  time.  Morgan  v.  Davison,  1 
Stark.  114. 

Days  of  grace — in  general.^  By  the  law-merchant  of  dif- 
ferent nations,  a  certain  time  is  allowed  to  the  drawee  or  ac- 
ceptor of  a  bill  or  the  maker  of  a  note,  for  payment,  beyond  the 
time  limited  for  payment  in  the  bill  or  note  itself.  These  extra 
days,  which  were  originally  matter  of  favor,  but  have  now 
become  matter  of  right.  Path,  pU  187,  are  termed  days  of 
grace;  and  the  number  of  the  days  thus  allowed,  varies  in 
different  countries.  The  following  table  contains  the  days  of 
erace,  as  computed  in  the  time  of  Beawes.  Beawet,  pi,  260. 
Kyd,  9.    Chitty,  339. 

Days. 
London,  Bergamo,  and  Vienna         .  •      3 

Frankfoi-t,  out  of  the  fair  time  .  .4 

Leipsic,  Naumburg,  and  Augsburg    .  .      5 

Venice,  Amsterdam,  Rotterdam,  Middleburg, 
Antwerp,  Cologn,  Breslau,  and  Nu- 
remburg     .  •  .  .6 

Naples,  Denmark,  and  Norway         .  .      8 

Dantzic,  Koningsburg,  and  France  .  .     10 

Hamburgh  and  Stockholm  .  .12 

Spain  .  .  .  .14 

Rome  .  .  .  .15 

Genoa  •  .  .30 

According  to  the  Hamburgh  ordinance.  Art,  16.  followed  by 
Beawes,  pL  260.  the  days  of  grace  at  Hamburgh  are  twelve, 
but  in  the  two  following  cases  the  rule  is  more  fully  stated. 
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A  bin  for  fiOOi.,  drawn  on  Katter  at  Hflcubaigh,  tt  time 
usances,  was  dated  the  26th  June,  1799;  it  was  jmsehted 
for  payment  on  the  4th  of  October,  which  was  a  post  day.  In 
an  aedon  by  the  indorsees  against  the  payee,  the  defence  was, 
that,  the  presentment  was  improper;  but  it  was  proved  in 
evidence  as  a  settled  usage  at  Hamburgh,  that  although  it  is 
usual  to  pay  bills  on  the  cUy  they  become  due,  the  holder  may, 
if  he  pleases,  keep  them  a  certain  number  of  days,  called  res- 
pite days ;  and  that  the  number  of  respite  days  is  eleven,  where 
the  eleventh  is  a  nost  day ;  but  where  the  deventh  is  not  a  post- 
day,  the  respite  aayt  extend  to  the  preceding  post  day  only;  the 
huder  being  obliged,  at  his  peril,  to  potest,  and  send  <m  the 
protest  by  the  elevenUi  day.  VeiiUct  tor  the  plainti£&.  Gold" 
tmithv.Shee,C.P.  cor. Ld. E/don, 20 Dee.  1799.  Bayley,  199. 
A  bill  for  998/.  9s.  9i2.  drawn  on  Tnveramus,  of  Bremen,  but 
payable  in  Hamburgh,  at  three  months,  vras  dated  the  15th 
June,  1799;  it  was  not  presented  or  orotested  until  the  26di 
Septr.  which  was  not  a  post  day ;  anotner  bill  for  26U.  7s.  2d. 
addressed  to  Voeg,  in  Lubeck,  payable  in  Hamburgh  at  three 
months,  was  dat^  the  26tb  June,  1799 ;  it  was  not  presented 
or  protested  until  the  7th  of  October,  which  was  not  a  post  day. 
In  an  action  on  these  bills  against  the  defendants  as  indorsers, 
it  was  proved  that  it  was  optional  in  the  holder  of  a  bill  at  Ham- 
burgh, whether  he  would  present  and  protest  it  on  the  post  day 
before  the  eleventh  day  after  the  day  limited  for  its  payment, 
the  eleventh  not  being  a  post  day,  or  whether  he  would  keep  it 
vntil  tlie*  eleventh ;  and  one  witness  proved,  that  when  the 
drawee  Uved  at  Lubeck  or  Bremen,  it  was  the  constant  usage 
to  keep  the  bill  until  the  eleventh,  whether  it  was  post  day  or 
not,  there  beine  posts  from  Lubedc  and  Bremen  to  Hamburgh 
every  day.  Goldtmith  v.  Bland,  C.  P.  cor.  Lord  Eldon,  1 
Mtr,  1600.    Bayley,  199. 

Sundays  and  other  festivals  are  included  in  the  days  of  grace 
at  London,  (unless  the  Sunday  or  festival  should  be  the  last 
day  of  the  uree,  when  the  bill  is  payable  on  the  second  day, 
vide  ante,  p,  159.)  Naples,  Amsteniam,  Rotterdam,  Antwerp, 
Middleburg,  Dantzic,  Koningsburg,  and  in  France,  but  not  at 
Venice,  Cologn,  Breslau,  and  Nuremburg.  At  Hamburgh, 
the  day  on  which  the  bill  falls  due  makes  one  of  the  days  of 
grace,  but  no  where  else.    Beatoet,  pL  260.  Kyd,  9. 

Accordiug  to  the  latest  commercial  authority,  Freete't  Cam' 
bitt's  Compmdium,  the  days  of  grace  in  diflerent  countries  are 
computed  as  in  the  following  table.    (See  Note  33.) 

Anuterdavu    Abolished  since  the  introduction  of  the  C!ode 

Napoleon. 
Antwerp.  Ditto. 
Altona.     12  days,  Sundays  and  holidays  included ;   and  bills 
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falting  dne  on  a  Sunday  or  lidKday  must  be  paid*  or  m 
default  thereof  protested  en  the  day  previous. 
BerltH.    3  dayft*  when  bills  including  thm  do  not  fiill  due  o& 
a  Sunday  or  bdiday,  in  which  caie  they  must  be  paid 
or  protested  the  day  previous. 
BrasU*  (Rio  de  Janeiro — JBahia).    15  days,  including  Sun- 
days, &c.,  as  in  the  last  case. 
France,    Abolished  by  the  Code  Napoleon.     Xtv.  1.  tit.  8. 

sec, 5.  pl,l35, 
Frandcfort  on  the  Maine,    4  days,  except  on  bills  drawn  at 

sight.    Sundays  and  holidays  not  mcluded. 
Genoa,    Abolished  by  the  Code  Napoleon. 
Hamburgh,    Same  as  Altona. 
Leghorn,    None. 

L^bon  and  Oporto,    15  days  on  local  and  6  on  foreign  bills ; 
but  if  not  accejrted,  must  be  paid  the  day  they  fall  due. 
PaUrmo,    None. 

Petertburgh,  BiUs  drawn  after  date  are  entitled  to  ten  days' 
grace,  those  drawn  at  sight  to  only  3  days,  and  those  at 
any  number  of  days  after  sight,  none  whatever.  But 
bills  received  and  presented  after  they  are  due,  are  ne- 
vertheless entitled  to  10  days'  grace.  In  these  days  6f 
grace  are  included  Sundays  and  holidays,  as  also  the 
day  when  the  bill  falls  due,  on  which  days  they  cannot 
be  protested  for  non-payment ;  but  on  the  morning  of 
the  last  day  of  grace  payment  must  be  demanded', 
and  if  not  compli^  with,  the  bill  must  be  protested  be<* 
fere  sunset. 
Rotterdam,  Abolished  by  the  Code  Napdeon. 
Spain,  Vary  in  different  parts  of  Spain,  generally  14  days  on 
foreign  and  eight  on  inland  bill — at  Cadi£  only  6  days' . 
grace.  When  bills  are  drawn  at  a  certain  date,^'a:0  or 
preeiao,  no  days  of  grace  are  allowed.  Bills  drawn  at 
sight  are  not  entitl^  to  any  days  of  grace ;  nor  are 
any  bills,  unless  accepted  prior  to  maturity. 
Trieste,  3  days  on  bills  drawn  after  date,  or  any  term  after 
sight,  not  less  than  7  days,  or  payable  on  a  particular 
day  ;  but-  bills  presented  after  maturity  most  be  paid 
within  24  hours.  Sundays  and  holidays  are  included 
in  the  days  of  grace ;  and  if  the  last  day  of  grace  faH 
on  such  a  day  payment  must  be  made,  or  the  bill 
protested  on  the  first  following  open  day. 
Venice,    6  days  in  which  Sundays,  holidays,  and  the  days 

when  the  bank  is  shut,  are  not  included. 
Viemuu    Same  as  Trieste. 

Days  of  grace — upon  what  bills,']  Days  of  grace  are  al- 
lowed upon  inland  as  well  as  foreign  bills,  and  upon  promis- 
sory notes  as  well  as  upon  bills.  Brown  v,  Harraden,  4  T,  R, 
148.  B.  N,  P.  274.    They  are  allowed  on  bills  payable  a  cat- 
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tain  time  after  sight.  Cdeman  o.  Sayer,  Bamardiston,  B,  R, 
303.  Beaives,  pi.  256.  Leftley  v.  MilU»  4  T.  R,  170.  It  is 
said  by  Beawes,  pL  256.  and  by  Kyd,  10,  that  bills  payable 
here  at  sight  have  no  days  of  grace  allowed.  So  by  the  for- 
mer law  of  France  days  of  grace  were  not  allowed  on  such 
bUls.  Poth.  pi.  12.  172. 198.  (Note  34.)  and  the  same  is 
now  the  law  of  Spain.  Cambist's  Compendium^  124.  But 
there  are  several-  authorities  to  shew  that  days  of  grace  are  to 
be  allowed  on  such  bills  here.  Thus  in  Dehers  v.  Harriot, 
IShow.  164,  it  is  said  that  all  the  .merchants  agreed,  that  if 
there  were  an  acceptance,  the  protest  must  be  at  the  day  of 
payment ;  if  at  tight,  then  at  the  third  day  of  grace.  .  So  in 
Coleman  v.  Sayer,  supra,  Raymond,  C.  J.  said,  that  days  of 
erace  were  allowed  both  where  a  bill  is  payable  at  certain 
days  after  sight,  and  where  it  is  payable  upon  sight.  So  in 
J'Anson  v.  Thomas,  Bayley,  79,  Builer,  J.  mentioned  a  case 
before  Willes,  C.J.,  in  which  a  jury  of  merchants  was  of 
opinion  that  the  usual  days  of  grace  were  to  be  allowed  on  bills 
payable  at  sight ;  and  the  law  is  so  laid  down  by  a  writer  of 
authority.    Bayley,  198. 

In  the  following  case  Lord  Mansfield  held,  that  by  custom 
the  days  of  grace  upon  a  particular  kind  of  bills  might  be  ex- 
tended to  nine  days.  The  action  was  by  the  commissioners  of 
excise  against  the  defendant,  as  drawer  of  a  bill  of  exchange 
in  their  favor  on  one  Wilson,  and  specifying  in  the  bill  that  it 
was  for  king's  money ;  when  the  bill  became  due,  the  clerk  to 
to  the  commissioners  carried  it  to  Wilson  for  payment ;  but 
his  clerk  said  he  was  gone  out,  and  had  left  no  orders  about 
the  bill,  and  that  therefore  they  must  take  the  six  days*  This 
was  explained  thus :  that  whenever  a  bill  is  drawn  payable  to 
the  excise,  they  usually  allow  six  days  beyond  the  three  days 
of  grace,  if  required  by  the  acceptor,  on  payment  of  one  shU- 
ling  to  the  cleik  at  the  six  days  end  for  his  trouble;  that  this 
was  never  refused,  and  was  well  known  to  be  the  custom ;  and 
(me  witness  swore,  that  he  had  heard  the  defendant  mention  it, 
but  that  he  had  always  considered  it  as  an  indulgence  rather 
than  as  a  right :  the  note  including  the  three  days  of  grace, 
was  payable  the  24th  ;  no  notice  was  given  to  the  defendant, 
the  drawer,  till  the  30th,  and  on  the  24th  Wilson  had  absconded. 
The  defendant  refused  to  pay,  on  the  ground  that  notice  was  not 
given  him.  in  due  time.  But  per  Lord  Mansfield,  ' '  It  is  not  in  the 
power  of  any  particular  officer  by  particular  indulgence  in  any 
case,  to  charge  a  drawer  of  a  bill ;  but  this  is  a  general  custom, 
and  ingrafted  on  such  bills,  and  being  known  universally,  must 
bindtiie  parties."  Wilford  v.  HanHn,  Guildhall  S.  Hil.  1763. 
MSS.  1  Esp.Dig.  N,  P.  71.  4th  ed. 

Days  of  grace — at  what  time  on  the  last  day  of  grace  a 
biU  or  note  must  be  presented.^  In  this  country,  upon  the 
last'  day  of  grace,  and  within  a  reasonable  time  belore  the 
expiration  of  that  day,  a  bill  or  note  must  be  presented  for 
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payment.  Bayley,  200.  But  if  the  holder,  having  preiented 
It  once,  present  it  a  second  time,  on  the  last  day  of  grace, 
the  acceptor  or  maker  may  tender  ihe  amount.  Lef'tly  v.  MilU, 
4  T.  R.  170. 

Usance  J]  Foreign  bills  are  frequently  drawn  at  tuanee.  An 
usance  signifies  the  usage  of  the  country  where  the  bill  is  drawn, 
according  to  which  it  is  drawn  at  a  longer  or  shorter  date.  Thus 
a  bill  drawn  at  Hamburgh  on  London  at  usance,  is  payable  one 
month  after  date,  such  bang  the  recognized  usage  at  Hamburgh, 
with  regard  to  bills  on  London.  Bills  are  drawn  at  single, 
double,  or  treble  usance,  which  signifies  the  usual  time,  double 
the  usual  time,  or  treble  the  usual  time.  Molloy,  b.  2.  c.  10. 
s.  10.  A  half-usance  contains  half  the  accustomed  time,  and 
when  the  usance  is  a  month,  half-usance  is  always  fifteen 
days.  Mar.  23.  2d  Ed.  Bayley,  203.  It  has  been  said,  that 
according  to  the  language  of  merchants,  **  usance"  signifies  a 
month.  Smart  v.  Dean,  3  Keb.  645.  But  in  another  case  the 
court  said,  that  they  could  not  take  notice  of  foreign  usances, 
which  varied,  being  longer  in  one  place  than  another.  Buck' 
ley  V.  Cambell,  1  SaZfc.  131.  Afid  see  Meggadonv.  Holt,  12 
Mod,  15. 

The  usances  between  London  and  various  places  abroad,  are 
stated  in  the  following  table.    (Note  35.) 
Amsterdam,  1  month  after  date.  Beawes.  Molloy,  Camb.  Comp. 
Antwerp,  Ditto  Ditto      Ditto         Ditto 

Brabant,  Ditto  Beawes 

Bilboa,  •         2  months  after  date.  Bayley.  Camb.  Comp,     . 
Berlin,        14  days  after  acceptance.  Camb,  Comp. 
Cadiz,  2  months  after  date.  Bayley.  Camb.  Comp. 

Flanders,       1  month  after  date.  Molloy,  Beawes. 

th   M  '     J 14  days  after  acceptance.  Camb.  Comp.  Beawes. 

France,  1  month  of  30  days  after  date.  Beawes.  One  month; 
Bayley.  Molloy ;  but  in  the  Camb.  Comp,  98,  the  usance 
between  Paris  and  England  is  said  to  be  60  days  after 
date.  Pothier  says,  '*  Ce  temps  est  regl6  par  1  ordon- 
nance  de  1675.  (it.  5.  art.  5.  a  trente  jours,  soit  que  le 
mois  de  la  date  de  la  lettre  de  change  ait  plus  ou  moins 
de  jours."  pL  15.  According  to  rardessus,  Cours  de 
Droit  Commercial,  vol.  ii.  p.  356,  *'  Les  usances  sont 
en  France  une  serie  de  trentejouTsqui.se  complent  sans 
avoir  regard  a  la  plus  ou  moins  grande  duree  du  mois 
dans  lequel  dies  se  trouvent ;  de  maniere  qu'une  lettre 
a  trois  usances  datee  du  3  Janvier,  sera  echue  le  4  Avril 
dans  les  annees  bissextiles ;  une  lettre,  a  deux-usaaoes 
du  29  Juin  sera  echue  le  28  Aoiit." 

Florence,      Sometimes,  accounted  treble  :usance.iM(pUoy« 
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Genoaf         2  months  after  date.  Molloy,   3  months.  Btawtt' 

Bayley,  Ckitty, 
Geneva,        1  month  after  date*  Beawes. 
Hamburgh,   1  month  after  date.  Beawes,  Camb.  Comb. 
Holland,       1  month  after  date.  Beawes.  Camb,  Comp, 
Leghorn,       3  months   after   date.    Beawes.    Molloy,  Camb. 

Comp. 
Lisbon,         2  months  after  date.  Mdloy.  Beaiwes.    In  Cani6. 

Ccmp.  sa^d  to  be  15  days  after  sight. 
Lncca,  Sometimes  3  months  after  <uite.  MoUtnf. 

Madrid,        2  months  after  date.  MoUoy.  Beawes.  Comb.  C'Omp. 

I  WUs.  185. 
Middleburgh,  1  month  after  date.  Molloy.  Beawes, 
Milan,  3  months.  Beawes, 

Rotterdam,  1  month  after  date.  MoUoy.  Camb,  Comp, 
Palermo,      3  months  or  90  days  alter  dale.   Camb.  Comp, 
PelersbnrghyNone.  Camb,  Camp, 
Rome,  3  months  after  date.  Beawee, 

Venice,         3  months  after  date.  Molloy,  Beawes,  Camb,  Comp, 
Trieste,         See  Vienna.  Camb,  Comp, 
Vienna,      14  days  after  acceptance.   Camb,  Comp,    14  days 

after  sight.  Beawes, 
Zante,  3  months  after  date.  Molloy, 

Zealand,        1  mopith  afiterdate.  Beawes. 

Excuaed'^^hen,  in  general.']  The  bankruptcy  or  insolyency 
of  the  drawee  or  acceptor  of  a  bill,  or  the  maker  of  a  note,  is 
no  excuse  for  not  pres^iting  it.  Esdaile  v,  Sowerby,  11  East, 
117.  Riusell  V.  iMngstaffe,  Dougl.  497.  515.  4th  ed.  In  an 
action  against  the  makers  of  a  promissory  note  made  payable  in 
the  body  of  it  at  a  particnlar  ^ace,  (Workington  bank,)  the 
declaration  instead  of  stating  a  pfesentment  at  that  place,  avexied 
that  the  defendants  became  insolvent,  and  until  the  com- 
mencement  of  the  action,  ceased  and  wholly  declined  and 
refused  to  pay  at  the  -particular  place.  In  support  of  this 
avennent,  the  plaintiff  proved  that  the  bank  was  shut  up,  and 
that  no  payments  had  been  made  there  for  some  tune  before  the 
action  brought,  upon  which  the  plaintiff  had  a  verdict,  and  the 
■court  of  K.  B.  refused  a  new  trial.  Lord  Ellenborough  ob- 
served, that  the  mere  allegation  of  insolvency,  as  an  excuse  for 
not  presenting  llie  notes  for  payment  at  the  place,  would  be  im- 
pertment ;  but  in  this  case  the  allegation  (the  truth  of  which 
waa  left  to  the  tury  and  found  by  them),  went  further,  that  the 
defendants  had  ceased  and  ^dK>Uy  declined  and  refused  pay- 
ment of  anj  of  diar  notes  at  the  place.  How  then  could  the 
question  anse  1  The  rinutting  up  the  house  might  be  considered 
as  a  refusal  to  pay  the  notes  there.  Howe  v,  Bowes,  16  East, 
112.  But  upon  error  brought  in  the  exchequer  chamber,  the 
judgment  of  the  oonit  of  king's  bench  was  seveised.    J*er  Mac- 
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dtmaUL,  C,B,  **  This  question  .is  extremely  simple ;  it  depends 
entirely  on  the  force  and  efiect  of  an  allegation  in  the  declara- 
tion, which  it  is  said  dispenses  with  the  necessity  of  piesenting 
the  notes  in  question.  The  question  then  b,  whether  this  alle- 
gation, that  tne  ^aintifis  in  error  ceased  and  wholly  declined 
and  refused  to  pay  at  Workington  bank,  any  notes  issued  by 
them  from  such  bank,  carries  the  matter  further  than  a  mere 
allegation  of  insolvency ;  and  it  is  not  alleged  that  this  decla- 
ration, that  they  would  pay  none  of  their  notes,  was  made  to 
the  plainti&  below  ;  it  is  merely  this,  that  they  generally  de- 
dared  that  they  neither  could  nor  would  pay  any  of  their  notes. 
This  auction  does  not  appear  to  the  judges  to  be  sufficient  to 
enable  the  plaintiff  below  to  maintain  the  action."  Bowes  v. 
Howe,  5  TaufU.  30. 

When  a  bill  on  a  wrong  stamp  is  indorsed  in  payment  for 
goods,  the  party  receiving  it  may  troat  such  bill  as  a  nullity, 
and  need  not  present  it.     WUson  v.  Vysar,  4  Taunt,  288. 

As  the  crown  cannot  be  guilty  of  laches,  a  party  holding  the 
bill  on  behalf  of  the  crown  need  not  present  it  when  due. .  West 
an  Extents,  29,  30.  1st  ed. 

The  mero  knowledse  on  the  part  of  the  drawer  or  indorser  of 
a  bill,  that  the  bill  when  presented  is  likely  to  be  dishonored, 
will  not  dispense  with  the  presentment.  Thus  when  the  drawer 
of  a  bill,  the  day  before  it  became  due,  said  to  the  holder,  that 
he  hoped  it  would  be  paid ;  that  he  would  see  what  he  could  do, 
and  would  endeavour  to  provide  effects,  there  being  no  proof  of 
due  presentment,  Lord  Ellenborough  held,  that  there  did  not 
ajMsear  to  be  a  default  on  the  part  of  the  drawee,  and  the  plain- 
tiff was  nonsuited.  Prideaux  v.  Collier,  2  Stark,  57.  So  where 
in  an  action  against  the  drawers  of  a  bill,  there  was  no  proof  of 
presentment  or  notice,  but  it  appeared  that  the  defendants  had 
given  orders  to  the  drawees  not  to  pay  the  bill  if  presented,  and 
that  those  orders  had  been  communicated  to  the  plaintifis 
Abbott,  C.  J.  was  of  opinion,  that  the  defendant's  order  to  the 
payees  [drawees]  not  to  i>ay  the  bill  if  presented,  amounted  to 
a  dispensation  of  the  notice  of  dishonor,  but  that  it  formed  no 
excuse  for  the  non-presentment  for  payment.  Hill  v.  Heap, 
Dow.  4r  Ryl,  N.  P.  C.  67. 

Excused — by  part  payment,  or  by  subsequent  promise  to  pay,'\ 
Payment  of  part  of  the  money  due  upon  a  bill  or  note,  or  a  sub- 
sequent promise  to  pay,  with  knowledge  that  the  bill  has  not 
been  duJra'  presented,  will  dispense  with  proof  of  the  present- 
ment. Thus  in  an  action  upon  a  promissory  note  by  an  in- 
dofsee  against  the  indorser,  it  was  proved  that  the  (defendant 
had  paid  part  of  the  money,  and  Lee,  C.  J.  held  that  sufficient 
to  dispense  vnth  the  proving  a  demand  upon  the  maker  of  the 
note.  Vaughan  v.  Fuller,  2  Str,  1246.  So  in  an  action  against 
^e  indorser  of  a  note,  there  was  no  evidence  of  presentment  or 
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notice,  but  it  was  proved  that  the  defendant,  two  years  after 
the  note  was  due,  being  requested  to  pay  it,  promised  he  would, 
but  prayed  for  further  time,  Bayley  J.  ruled,  that  where  a  party 
to  a  bill  or  note,  knowing  it  to  be  due,  and  knowing  that  he 
was  entitled  to  have  it  presented  when  due,  to  the  acceptor  or 
maker,  and  to  receive  notice  of  its  dishonour,  promises  to  pay  it, 
it  is  presumptive  evidence  of  presentment  and  notice,  and  he  is 
bound  by  the  promise  so  made.  Taylor  v.  Jones,  2  Campb.  106. 
So  where  the  indorsee  of  a  bill,  after  it  was  due,  being  applied  to 
for  payment  said,  that  if  the  witness  would  call  again  in  a  day 
or  two  and  bring  the  account,  he  would  pay  it,  it  was  held  by  the 
court  of  K.  B.  that  this  acknowledgment  dispensed  with  proof 
of  the  presentment.  Per  Lord  Ellenborough  **  When  a  man 
against  whom  there  is  a  demand  promises  to  pay  it,  for  the  ne- 
cessary facilitating  of  business  between  man  and  man  everything 
must  be  presumed  against  him.  It  was  therefore  to  be  presumed 
primA  facie,  from  the  promise  so  made,  that  the  bill  had  been 
presented  for  payment  in  due  time  and  dishonored,  and  that 
due  notice  of  it  had  been  given  to  the  defendant.''  Lundie  v. 
Robertson,  7  East,  231 ;  and  see  Haddock  v.  Bury,  Id,  236. 
(n),  post,    Hodge  v,  Fillis,  3  Campb,  464. 

In  an  action  against  an  indorser  of  a  bill,  it  appeared  that 
the  bill  had  been  presented  at  Hammersley's  bank  after  banking 
hours,  but  it  was  proved  that  after  the  declaration  was  filed, 
(which  alleged  the  bill  to  have  been  duly  presented),  the  de- 
fendant had  applied  for  the  indulgence  of  a  further  extension 
of  time  to  pay  the  bill,  but  it  did  not  expressly  appear  that 
when  the  defendant  applied  for  the  indulgence,  he  was  apprised 
of  the  objection  to  the  presentation.  The  plaintiff  being  non- 
suited, on  an  application  for  a  new  trial,  the  court  thought  it 
should  have  been  left  to  th6  juty  to  say  whether,  under  the  cir- 
cumstances of  the  case,  the  aefendant  had  notice  at  the  time  of 
his  application  for  indulgence,  that  there  had  been  no  due  pre- 
sentation, and  granted  a  rule  for  a  new  trial.  Hopley  v,  Du- 
fresne,  15  East,  275. 

The  following  case,  as  reported,  is  at  variance  with  the  other 
authorities  on  the  subject.  The  defendant  was  sued  as  indorser 
of  a  bill,  but  instead  of  proving  presentment,,  the  plaintiff  called 
a  witness,  who  stated,  that  in  a  conversation  with  the  defendant, 
he  said  he  knew  he  was  discharged,  but  that  the  plaintiff  had 
behaved  so  well  to  him  in  many  matters  that  he  should  take 
no  advantage  of  it,  but  would  pay  the  money.  Lord  Ellen- 
borough  is  reported  to  have  said,  tliat  this  was  not  of  itself  suf- 
ficient ;  that  it  was  necessary  to  prove  a  demand  upon  the  ac- 
ceptor, and  a  refusal  by  him  to  pay  the  money,  as  the  liability 
of  the  defendant  only  arose  by  reason  of  his  default.  A  sub- 
sequent demand  being  proved,  the  plaintiff  had  a  verdict.  Brovm 
V,  m*Dermot,  5  Esp,  265  ;  see  also  Hilt  v.  Heap,  Dow,  S;  RyL 
N.P.C.  67.  ante,  p.  1&7. 
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Excused — hy  inevitable  accident,']  When  the  holder  of  a  bill 
is  prevented  by  accident,  not  arising  from  his  own  misconduct, 
from  presenting  a  bill  when  due,  he  will  not  thereby  discharge 
any  of  the  parties,  provided  he  present  it  as  soon  afterwards  as 
he  is  able.  Thus  in  a  Scotch  suit,  the  opinion  of  London 
merchants  was  obtained,  who  stated,  that  any  cause  which  has 
prevented  the  holder  of  a  bill  or  note  from  presenting  it,  without 
his  fault,  such  as  his  detention  by  contraiy  winds,  his  being 
robbed  of  the  bill,  or  the  like,  will  excuse  him  equally  from  not 
protesting  it.  Young  v.  Forbes,  Morr,  1580.  Thompson,  483. 
So  it  is  said  by  MoUoy,  pi.  27.,  that  if  a  bill  of  exchange,  by 
contraiy  winds,  or  other  occasions,  be  so  long  on  its  way,  that 
the  usance  or  time  limited  by  tiie  bill  be  expijea,  and  being  ten- 
dered, acceptance  and  payment  are  denied,  protests  for  both 
must  be  made,  and  the  drawer  must  answer  the  value.  And  see 
Pothier,  pU  144.  Where  a  bill  payable  at  Leghorn  was  not 
presented  when  due,  but  the  plaintiff  proved,  that  owing  to  the 
state  of  the  country,  Leghorn  being  occupied  by  the  enemy,  it 
was  impossible  to  present  the  bill,  and  haa  a  verdict,  on  a  mo- 
tion for  a  new  trial,  the  court  refused  to  grant  a  rule.  Per 
Lord  EUenboroughf  **  Duly  presented,  is  presented  according 
to  the  custom  of  merchants,  which  necessarily  implies  an  ex- 
ception in  £Etvour  of  those  unavoidable  accidents  which  must 
prevent  the  parly  from  doing  it  virithin  the  regular  time,  and  it 
was  left  to  the  jury  to  say,  whether  from  the  situation  of  the 
countiy  k  was  possible  for  the  plaintiff  to  present  it  in  due 
time."    Patience  v.  Townley,  2  Smith,  224. 
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OF  THE  ACCEPTANCE  OF  BILLS. 


By  whom. 
At  what  time* 
Formm 

Verbal. 

What  amounts  to  a  good  acceptance  not  on  the  bill. 

What  is  a  good  acceptance  on  the  bill. 

What  acts,  when  there  is  no  express  acceptance  or  promise 
to  accept,  will  amount  to  an  acceptance. 
Special  acceptance  at  a  particular  place^ 
Conditional  acceptance. 
Acceptance  varying  from  the  terms  of  the  bill. 
Acceptance  supra  protest. 

Liability  of  the  acceptor  supra  protest. 

Remedy  of  acceptor  supra  protest. 
Cancellation  of  acceptance. 


By  whom.']  Acceptance  must  be  made  by  the  drawee  or  by 
his  agent  duly  authorised,  or  by  some  person,  on  the  refusal  of 
the  drawee,  for  the  honor  of  some  other  party  to  the  bill.  Ac- 
ceptance for  honor  will  be  subsequently  considered.  Where 
the  acceptance  is  by  an  agent,  he  must,  if  required,  produce  his 
authority  to  the  holder,  and  if  such  authority  be  not  clear  and 
express,  such  holder  may  consider  the  bill  dishonored  and  act 
accordingly.  Beawes,  pi,  87.  Though  it  is  said  that  when 
the  authoriw  is  clear,  the  holder  is  bound  to  take  such  an  ac- 
ceptance,   ibid.    But  it  seems  that  the  holder  would  in  any 
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case  be  justified  in  refusing  an  acceptance  by  agent,  as  it  mul- 
tiplies his  proofs.  See  Coorev,  Callaway,  1  Esp,  115.  Richards 
V.  Barton,  Id.  268.  A  person  taking  such  a  bill  on  the  autho- 
rity of  an  agent  ought  to  exercise  due  caution,  for  he  must  take 
it  upon  the  credit  of  the  party  who  assumes  the  authority  to  ac- 
cept, and  it  would  be  only  reasonable  prudence  to  require  the 
production  of  that  authority.  Per  Bayley,  J.  Attwood  v.  Mun- 
nings,  7  JB.  ^  C.  283.  If  an  agent  accept  a  bill  directed  to  him 
in  his  own  name,  he  will,  as  already  stated,  ante,  p.  47.,  be  per- 
sonally answerable  as  acceptor.  Where  a  bill  is  drawn  upon 
one  it  cannot  be  accepted  by  more  than  that  one.  Thus  where 
in  pursuance  of  an  agreement  to  guarantee  the  acceptance  of 
Imng)  Hudson  wrote  under  the  acceptance  of  Irvine,  **  Ac- 
cepted, J .  Hudson,"  Lord  Ellenborougn  held  that  Hudson  was 
not  liable  to  be  sued  as  acceptor,  and  that  his  undertaking 
was  clearly  collateral.  Jackson  v.  Hudson,  2  Camph.  447. 
The  mode  m  which,  ante,  p.  59.,  and  the  cases  in  which,  ante, 
from  p,  60  to  p.  67.,  one  partner  may  bind  his  copartners, 
have  been  already  stated.  Where  a  bill  is  drawn  upon  several 
persons  not  partners,  and  one  of  them  accepts  it,  this  will  bind 
him  and  not  the  rest  B.  N,  P.  270.  Where  a  bill  contains  a 
direction  to  no  particular  person,  but,  instead  of  the  direction,  is 
made  payable  at  a  particular  place,  it  may  be  accepted  by  the 
person  resident  at  that  place.  ^Gray  v.  milner,  8  Taunt.  739. 
3  B.  Moore,  90.  S.  C.  ante,  p.  22. 

Atwhat  time.'}  Whether  in  any  case  a  bill  can  be  accepted 
before  it  is  drawn  does  not  appear  to  be  finally  determined.  In 
Pillans  V.  Van  Mierop,  3  Burr,  1663,  it  was  the  opinion  of 
the  court  that  such  an  acceptance  would  bind.  In  that  case  the 
plaintifib  wrote  to  the  defendants  to  know  whether  they  would 
accept  such  bills  as  they  (the  plaintifi^),  should  draw  upon  them 
for  800^'  and  the  defendants  having  agreed  to  honor  the  bills, 
they  were  drawn.  The  defendants  afterwards  refused  to  pay, 
but  the  court  was  of  opinion  that  the  defendants'  agreement  to 
honor  amounted  to  an  acceptance  ;  Mr.  Justice  Wilmot  said, 
"  An  agreement  to  accept  a  bill  to  be  drawn  in  future,  would 
by  connection  and  relation  bind  on  account  of  the  antecedent 
relation,  and  I  see  no  difierence  between  its  being  before  or  after 
the  bill  was  drawn,"  and  Mr.  Justice  Yates,  said,  "  It  was  an 
acceptance  of  this  very  draught  by  connection  and  relation, 
though  the  bill  was  not  then  drawn  by  the  plaintiffs  on  the  de- 
fendants." VilUmsv.  Van  Mierop,  3  Burr.  1663.  In  the  fol- 
lowing case  the  general  doctrine  laid  down  in  Pillans  v.  Van 
Mierop,  was  much  qualified.  The  defendant  being  indebted 
to  one  RufiT,  promised  that  if  Ruff  would  draw  on  him  a  bill 
at  two  months,  from  the  25th  October,  for  the  amount,  he  would 
pay  it.  The  bill  was  accordingly  drawn  and  indorsed  to  the 
plaintifis;  and  the  defendant  was  sued  as  acceptor;  Le  Blanc,  J . 
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was  of  ofMiiion  that  a  mexe  promiie  such  as  this,  to  accept  a  bill 
whea  it  should  be  diawn,  at  least  unless  aiade  to  a  thiid  peiaoi^ 
or  accompanied  with  ciicumstanees  which  loight  induce  a  thiixi 
petaon  to  take  the  bill,  (which  was  not  the  case  heie)»  did  not 
anount  to  an  acceptance,  and  Uie  p]ainti£&  were  nonsuited.  On 
motion  to  set  aside  the  nonsuit  the  court  refused  the  applicatian. 
And  per  Lord  Keny&n,  "  I  his  was  a  promise  to  accept  a  non-exist-- 
iog  bill,  which  vanes  thiscase  from  all  those  which  have  been  de- 
ctdedon  the  same  subject ;  and  I  do  not  know  by  what  law  I  can 
say  that  such  a  promise  is  binding  as  an  acceptance."  His  losd- 
ship  added,  that  he  thought  thai  admitting  a  promise  to  aioo^ 
before  the  existence  of  die  bill,  to  operate  as  an  actual  a«cepl- 
Mce  of  it  afterwards,  even  with  rae  qualifications  last  men- 
tioned (viz.  where  credit  has  been  given  by  a  third  person  oa 
the  faith  of  such  a  promise),  was  carrying  the  doctrme  of  im* 
plied  acceptances  to  the  utmost  verge  of  the  law,  and  he  doubled 
whether  it  did  not  even  go  beyond  the  proper  bonedary.  Joknr 
son  V.  CoUings,  1  Etut,  98.  So  in  an  actipn  by  the  indorsee 
against  the  acceptor  of  a  bill  it  appeared  that  befoie  the  bill  was 
drawn  the  defendant  had  written  to  the  drawer  on  the  9th  inst«« 
stating  that  on  receiving  an  acknowledgment  he  would  pay. 
due  honor  to  any  bills  be  mi^t  draw.  After  ^  biU  waa 
drawn,  the  defendant  on  tiie  18th  stated  that  it  would  not  be  ac- 
cepted until  a  certain  ship  with  wheat  arrived  from  Scotland. 
Per  Gibbs,  C.J,  "  As  there  19.  no  evidence  thaub  the  letter  o£ 
the  9th  was  communicated  to  the  holder  of  the  bill,  I  am  of 
lOpiniiHi  that  JAikmon  v.  CoUin^  is  an  express  authonty  to  show 
that  it  does  not  operate  as  an  acceptance,  the  bill  being  not  tfaen 
drawn;  bat  if  the  jury  are  of  opinion  that  the  answer  ^ven  on 
the  18th,  according  to  the  use  of  language  in  commercial  deal- 
ings, imported  a  promise  to  accept  the  bill  on  the  arrival  of  the 
cargo,  I  am  of  opinion  that  the  caif  0  having  arrived,  the  defend- 
ant is  now  liable  as  acceptor."  Milne  0.  Prettt  4  C^miph.  393. 
HoU,  181.  5.  C.  It  is  advisable  thesefoce  in  all  caaes  (and  it 
is  necessary  in  cases  of  inland  bills  since  the  statute  1  &  2  G«o. 
4.  c.  78.  ue  post,)  to  declare  specially  ni>on  the  ameneot, 
where  a  person  has  undertaken  to  accept  a  bill  of  excnange  be- 
fore it  has  been  drawn.     (  Note  3€u ) 

It  has  not  been  decided  whether  a  person  who  writes  his 
name  as  acceptor  upon  a  blank  bill  properly  stamped  will  be  U« 
able  to  be  sued  as  such,  but  it  seems  from  the  cases  which  have 
been  determined  with  regard  to  the  liability  of  a  drawer  and  in- 
dorser  in  such  case,  he  would  be  liable.  Ante,  p,  73. 

A  bill  may  be  accepted  even  after  it  is  due,  and  the  effect  of 
such  acceptance  is  to  render  the  bill  payable  on  demand.  Jack' 
aon  V.  Pigott,  1  Ld.Ravm»  364,  1  Salk.  127,  Carth,  459.  S.  C. 
Mitford  V.  Walcatt,  I  Ld.  Raym.  574.  I  Salk.  129.  12  Mod. 
410.  S.  C.  And  there  may  be  an  acceptance  after  a  previous 
refusal  to  accept.     WfWLV.  Raikot,  5£atf,  514. 
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Fomi  —  verbal*]  At  common  law  a  verbal  acceptance  of  a 
bill  was  in  all  cases  good ;  lAtmley  v.  Palmer,  2  Str.  1000. 
Julian  V.  Shobroohe,  2  WiU.  9.  CUivey  v.  Dolbirit  Rep,  tempt' 
Hardw.  278.  Sproat  v,  Matthem,  1  T.  R,  182.  PoweU  v.  Man- 
mer,  1  Atk.  612.  Pillans  v.  Van  Mierop,  3  Burr.  1662.  Clarke 
V,  Ceek,  4  East,  67.  TTi/nne  v.Eat^,  5  East,  514.  Fair2«e 
«.  fferrin^,  3  Bingh,  625 ;  although  by  the  statute  3  &  4  Ann. 
c.  9.  s.  h,  it  was  enacted  that  no  acceptance  of  any  inland 
bill  of  exchange  shall  be  snfficient  to  charge  any  person 
unless  the  same  be  underwritten  or  indorsed  thereon  ;  bat 
as  th»  statute  contains  a  proviso  that  it  shall  not  extend  to  dis- 
charge any  remedy  that  any  person  may  have  against  the  ac*- 
oeplor,  it  was  hekl  (before  the  passing  of  1  &20eo.  c.  78.) 
that  a  parol  aooeptance  of  an  inlatid  bill  was  good.  Lamley 
V.  Palmer,  2  Str.  1000.  Wmdk  v.  Andrews,  2B,tfA.  699. 
By  9  &  10  W.  8.  c.  17.  s.4.  it  was  provided  that  an  inland 
bill  cannot  be  protested  for  nonpayment  unless  accepted  in  wiit- 
ing,  and  now  by  stat.  1  &  2*600. 4.  c.  78.  no  acceptance  of 
any  hdand  bill  of  exchange  shall  be  sufficient  to  charge  any 
person  unless  the  acceptance  be  in  writing  on  the  bill,  or  if 
tbere  be  more  than  one  part  of  the  bill  on  one  of  the  parts.  But 
foreign  bills  may  still  be  accepted  by  parol.  TairUe  v.  Herring, 
3  Bingk,  625. 

What  amountsio  a  ^ood  acceptancet  not  on  the  hill,']  It  has  been 
already  stated,  that,  in  order  to  charge  the  drawee  of  an  inland 
bill,  the  acceptance  must  be  in  writing  on  the  bill ;  but,  in  case  of 
foreign  bills,  the  acceptance  need  not  he  in  writing,  nor,  if  in  writ- 
ing, on  the  face  of  the  bill.  Thus,  it  is  said  in  Molhy,  that  if  a 
biU  of  exchange  be  tendered,  and  the  party  subscribes  accepted, 
or  accepted  by  me  A.  B,,  or  being  on  the  Exchange,  says,  "  I 
accept  the  biU,  and  will  pay  it  according  to  the  contents  ;"  this 
amounts,  without  all  controversy,  to  an  acceptance.  Molloy, 
6.2.C.10.  sl5.  Again,  a  small  matter  amounts  to  an  acceptance, 
80  that  there  be  a  right  understanding  between  both  parties ;  as, 
"  heave  your  bill  with  me,  and  J  will  accept  it  */*  or,  "  calif  or 
it  to  morrow,  and  it  shall  be  accepted,'*  that  does  oblige  as  e£m:t- 
ually  by  custom  of  merchants,  and  according  to  law,  as  if  the 
party  had  actually  subscribed  or  signed  it.  But,  if  a  man 
should  say,  **  Leave  your  bill  with  me ;  I  will  look  over  my  ac- 
counts and  books  betioeen  the  drawer  and  me,  and  call  to  morrow, 
an  daccordingly  the  bill  ^lall  be  accepted;"  this  shall  not  amount 
to  a  complete  acceptance ;  for  this  mention  of  his  books  and 
accounts  was  really  intended  to  see  if  there  were  eflects  in  his 
hands  to  answer,  without  which,  perhaps,  he  would  not  accept, 
and  so  it  was  ruled  by  Lord  C.  J.  Hale,  at  Ouildhall.  Mol- 
lov,  b.  2.  c.  10.  s,  20.  Vin.  Ab,  Bills  rf  Exchange.  (I).  B. 
N.  P.  270.  So,  where  the  drawee  of  certain  biQs  wrote  thus, 
*'  The  two  biUs  of  exchange  which  you  sent  me,  I  will  pay 
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them,  in  case  the  owners  of  the  Queen  Anne  do  not.  I  do  not 
expect  they  will  pay  them,  but  judge  it  proper  to  take  their  an- 
swers/' this  was  held  to  be  an  acceptance.  Wilkinson  v* 
Lutividgef  1  Sir.  648.  See  also  Poioell  v.  Monnier,  1  Atk, 
611.  §0,  also,  where  the  indorsees  of  a  bill  sent  it;  to.  the 
drawees,  who  delivered  it  back,  saying.  "  it  would  not  be 
accepted  till  a  navy  bill  was  paid."  This  was  held  to  be  a 
conditional  accepUmce.  Per  Lord  Mansfield,  '  I  consider 
what  the  defendants  did  an  acceptance.  It  has  been  truly  said, 
as  a  general  rule,  that  the  mere  answer  of  a  merchant  to  the 
drawer  of  a  bill,  saying.  "  He  will  duly  honour  it,"  is  no  accept- 
ance, unless  accompanied  with  circumstances  which  may  induce 
a  third  person  to  take  the  bill  by  indorsement ;  but  if  there  are  any- 
such  circumstances,  it  may  amount  to  an  acceptance,  though 
the  answer  be  contained  in  a  letter  to  the  drawer."  Pienon  v. 
Dunlop,  Cowp.  573.  So,  where  the  drawee  of  certain  bills 
stated  by  letter,  that  the  holder  might  return  them  to  his  cor- 
respondent, and  they  should  be  accepted,  the  Lord  Chancel- 
lor said,  that  it  was  clearly  settled  at  law,  that  such  a  let- 
ter, an  undertaking  to  accept,  was  an  acceptance.  Ex  parte 
Dyer,  6  Ves.9.  One  Woodward,  having  funds  in  the  hands 
of  the  defendant,  wrote  to  inform  him,  that  he  had  drawn  upon 
him  for  the  amount,  to  which  the  defendant  replied,  that  the 
drafts  **  should  meet  due  honour  from  him."  After  receiving 
this  answer.  Woodward  indorsed  the  bills  to  the  plaintiffs,  and, 
at  the  same  time,  either  communicated  to  them  the  purport  of 
the  defendant's  letter,  or  informed  them,  that  the  defendant 
had  positively  undertaken  to  accept  the  bills,  but  did  not  shew 
the  defendant's  letter  to  them.  The  court  held  this  to  be  a  good 
acceptance.  Per  Lord  Ellenborough,  "  Does  not  a  promise 
to  accept  an  existing  bill  (for  I  do  not  wish  to  consider  the  case 
so  largely  as  the  doctrine  is  laid  do\m  in  Pillans  v.  Van  Mierop^ 
though  that  opinion  is  supported  by  great  authority)  amount  to 
an  acceptance,  and  bring  the  case  directly  within  the  doctrine, 
as  recognised  in  Johnson  v.  Collings  ?  (ante,p.l  72.)  Lord  Mans- 
field, indeed,  in  Piersun  v.  Dunlop,  is  reported  to  have  said, 
that  "  the  mere  answer  of  a  merchant  to  the  drawer  of  a  bUl, 
that  he  would  duly  honour  it,  is  no  acceptance,  unless  accom- 
panied with  circumstances,  which  may  induce  a  third  person  ta 
take  the  bill  by  indorsement  -"  but  that  clashes  with  what  he 
said  in  Pillans  v.  Van  Mierop,  and  is  contrary  to  what  was  there 
said  by  Mr.  Justice  Yates.  Then,  here  was  an  undertaking 
by  the  defendants  in  writing,  by  a  collateral  paper,  to  accept 
the  bills,  which  induced  a  credit,  without  which  the  plaintiffs 
would  not  have  given  value  for  them."  Clarke  v.  Cock,  4  East, 
57.  The  doubt  adverted  to  in  the  above  cases,  viz.  whether  a 
collateral  promise  to  accept  would  operate  as  an  acceptance  of 
an  existing  bill,  where  the  bill  has  not  been  taken  by  a  third 
person,  on  the  credit  of  such  promise,  was  settled  in  the  fol- 
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lowing  case.    On  the  9th  of  November,    1801,  Brown,  in 
Amenca,  drew  the  biU  in  question  on  the  defendants,  and, 
advising  them  of  it,  requested  them  to  honor  it.    The  plain- 
tiffs, to  whom  the  bill  had  been  indorsed,  presented  the  bill  to 
the  defendants,  but  they  refused  to  accept.    Afterwards,  in  a 
letter  to  Brown,  the  drawer,  the  defendants  said,  **  our  pros- 
pect of  security  is  so  much  improved,  that  we  shall  accept,  or 
certainly  pay,  all  the  bills  which  have  hitherto  appeared.      In 
an  action  by  the  indorsees  against  the  defendants,  as  acceptors, 
the  court  were  of  opinion,  that  this  letter  was  an  acceptance. 
"  The  first  question  m  this  case,"  said  Lord  Ellenborough, 
"  is,  whether  this  promise  be  an  acceptance.    If  either  branch 
of  the  alternative  contained  in  this  promise  would  be  an  effect- 
ual acceptance,  if  standing  alone,  surely  it  cannot  be  less  so 
because  the  promise  is  couched  in  the  terms  of  an  alternative, 
of  which  each  branch  is  an  acceptance.    A  promise  to  accept 
an  existing  bill  is  an  acceptance.    A  promise  to  pay  is  also  an 
acceptance.    A  promise,  therefore,  to  do  the  one  or  the  other, 
t.  e.  to  accept,  or  certairtly  pay,  cannot  be  less  than  an  accept- 
ance*   The  second  question  in  this  case  is,  whether  inasmuch 
as  the  bill  was  not  taken  by  the  holders  upon  die  credit  of  this 
promise  made  to  the  drawer,  nor  was  the  same  known  to  them 
to  have  been  made  at  all  till  after  the  bill  was  due,  the  holders 
can  avail  themselves  of  it  as  an  acceptance?    In  the  case  of 
Powell  V,  Monnier,  1  Atk,  612,  already  mentioned,  that  which 
was  holden  as  an  acceptance  enuring  to  the  benefit  of  the  in- 
dorsees, the  plaintiffs,  was  an  acceptance,  contained  in  a  let- 
ter to  the  drawei*,  one  Newburgh,  promising  that  the  bill  should 
be  duly  honored'    The  promise  bemg  long  subsequent  to  the 
time  when  the  plaintiffs  in  that  case  became  possessed  of  the 
bill  by  indorsement,  could,  of  course,  have  formed  no  part  of 
their  original  inducement  to  take  it.     And  the  promise  was,  in 
that  case,  as  well  as  in  this,  made  to  a  drawer,  who  had  drawn 
without  having  any  effects  in  the  acceptor's  hands,  and  it  does  not 
appear  in  one  case  more  than  in  the  other,  that  the  holders,  the 
plaintifis,  ever  knew  of  the  acceptance  on  which  they  after- 
wards relied,  prior  to  the  time  when  the  bill  became  due." 
Wynne  v,  Raikes,  5  East,  514.     Wherever  a  collateral  pro- 
mise of  this  nature  is  conditional,  it  must  appear  that  the  con- 
dition has  been  performed,  before  the  drawee  can  be  sued  as 
acceptor.    Thus,  where  one  of  the  drawees  of  a  bill,  meeting 
the  payeCf  said,  '  If  you  will  send  it  to  the  counting-house 
again,  I  will  give  directions  for  its  being  accepted ;'  in  an 
action  against  the  drawees,  as  acceptors.  Lord  £llenborou?h 
said,  this  was  only  a  conditional  promise  to  accept,  and  could 
not  operate  as  an  acceptance  till  the  bill  was  sent  back  to  the 
counting-house.    Theplaintiffwas  therefore  nonsuited.    Ander- 
son V  Hick,  3  Campb,  179.    The  promise  to  accept  must  also 
be  clear  and  unequivocal,  or  it  will  not  amount  to  an  accept- 
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anoe.  Thus  iiliere  the  (bawers  of  a  bill  wiote  to  the  dtawees, 
"  Yestwday  we  valued  on  you,  favor  W.J.  &  Co.  two  mondis 
for  1002.  which  pAease  to  hoam"  and  the  defendants  r^Htd, 
"  Your  bill  shall  have  «ttentto*»,"  the  oowt  were  of  opinion, 
that  this  did  not  amount  to  an  acceptance.  Per  AUwttt  C.  J. 
"  I  think,  that  if  a  letter,  written  to  the  drawer  of  a  bill,  is  to 
be  hddea  to  amount  to  an  aoceptance  of  the  bill,  tiiat  letter 
ought  to  be  in  terms  wlhich  do  not  admit  of  any  doubt.  Tlie 
phrase  ehcUl  have  attention  is  at  least  ambiguous ;  it  may  mean, 
that  the  defendants  would  examitie  and  inquire  into  the  state  of 
the  accounts  between  them,  for  the  purpose  of  ascertaining  whe- 
ther ihey  would  accept  the  bill  or  not.  If,  indeed,  it  could  have 
been  shewn,  that  these  words,  either  generally  in  the  mercan- 
tile world,  or  as  between  iheae  individual  parties,  meant  afi 
aoceptance  of  the  InU,  the  case  would  have  been  difierent.' -  Reu 
V,  Warwick^  %B.^A,  113  The  defendants  were  sued  as  ac- 
ceptors of  a  bill.  It  appeared  u^  a  case  leserved,  that  the 
defendants  being  engaged  in  a  mining  speculation,  sent  otftone 
Momay,  as  their  agent  to  Mexico,  and  one  Exter  as  an  agent 
under  him.  Exter,  by  the  direction  of  Momay,  and  wil}i  the 
consent  of  the  defendants,  drew  the  bill  in  question,  amongst 
others,  upon  the  defendants,  and  it  came,  by  indorsement, 
into  the  hands  of  tiie  plaintifis.  Before  the  biU  could  be  pre- 
sented for  acceptance,  the  defendants  had  s<M  part  of  their 
interest  in  the  mines,  and  the  purchasers  would  have  provided 
for  the  bill,  but  the  defendant  Powles  begged  of  Momay,  who 
now  acted  £ar  the  parcbasers,  that  a  certain  sum  might  be 
iplaced  in  defendants'  hands,  to  take  up  the  bills,  saying  it 
would  be  unpleasant  to  have  bills  drawn  on  their  firm,  paid  by 
a  third  party.  It  was  then  agreed,  that  he  should  have  money, 
for  the  specific  purpose  of  paying  these  biUs.  No  acceptance 
was  written  on  the  bills  when  left  at  the  defendants'  house  for 
that  purpose,  but  when  Momay  afterwards  told  Hening,  one 
of  the  defendants,  that  the  bills  were  not  accepted,  he  said, 
**  Whatt  not  accepted?  we  have  had  the  money,  and  they  ought 
to  be  paid  j  but  I  don*t  interfere  in  this  business :  you.  ^wuld  see 
Mr.  Powles."  The  court  of  C.  P.  were  of  opinion,  that  this 
was  a  good  acceptance  of  the  bill,  though  an  objection  was 
taken,  that  it  was  not  a  promise  made  to  one  of  the  parties  to 
the  bill.  P<ir  Best,  C.J.  "I  consider  it  is  a  promise  made 
to  one  of  the  parties  to  the  bill.  Who  is  the  drawer  1 — Exter. 
Exier  is  the  sub-agent  of  Momay.  I  consider  Exter  and  Mor- 
nay  the  same.  There  is,  therefofre,  a  promise  to  pay  to  these 
persons ;  and,  as  was  said  by  Mr.  Justice  Le  Blanc,  in  a  case 
that  was  referred  to  in  argument,  '  If  a  man  promises  to  pay  a 
bill,  he  promises  to  do  sill  the  formal  part.'  It  has  been  deter- 
mined, in  a  great  variety  of  cases,  that  if  a<bill  comes  into  a 
man's  hand,  with  a  parol  acceptance,  though  the  party  who 
ncerves  the  bill  does  not  know  of  that  parol  aooeptence,  he  has 
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a  right  to  avail  himself  of  it  afterwards.*'  Fairlee  v.  Herring, 
3  Bingh,  625.  In  an  action  against  the  defendant,  as  accep- 
tor of  a  bill,  the  proof  of  acceptance  was,  that  after  the  bill  had 
been  left  with  him  for  acceptance,  be  returned  it  to  the  plain- 
tiffs clerk,  saying,  "  Thera  is  your  bill ;  it  is  all  right."  But 
Lord  Kenyon  ruled,  that  these  words  could  by  no  implication 
amount  to  an  acceptance,  for  that  they  conveyed  no  evidence 
of  the  defendant's  mtention  to  bind  himself  to  the  payment  of 
the  bill  at  all  events,  which  was  necessary  for  the  purpose  of 
charging  him  as  acceptor.  Powell  v.  Jmies,  1  Egp,  17.  The 
indorsees  of  a  foreign  bill,  payable  sixty  days  after  sight,  pre- 
sented it,  on  the  2d  August,  to  the  drawees  for  acceptance, 
who  refused  to  accept,  and  it  was  thereupon  protested  for  non- 
acceptance.  On  the  10th  October' it  was  again  presented  for 
payment,  with  a  memorandum  of  the  expence  of  noting,  and 
a  cop^  of  the  protest.  One  of  the  drawees  then  said,  "  this 
bill  will  be  paid  ;  but  we  cannot  allow  you  for  a  duplicate  pro- 
test.' '  The  court  of  King's  Bench  held  this  to  be  no  acceptance. 
Per  Lord  Ellenborough,  "  In  this  case,  the  defendants  (the 
drawees)  had,  as  it  were,  commenced  the  work  of  discharging 
the  bill,  and  were  on  the  very  brink  of  paying  it,  when  the 
subject  of  the  charge  of  the  duplicate  projbest  is  started,  which 
causes  them  to  hold  their  hand.  But,  at  this  time,  neither  of 
the  parties  were  treating  about  accepting  the  bill,  nor  was  it 
ever  mentioned,  or  contemplated  by  them.  All  that  was 
thought  of  it  was  the  payment  of  the  bill.  If,  therefore,  this 
could  enure  as  an  acceptance,  it  would  enure  against  the  plain 
intent  of  tiie  parties."    Andenon  v.  Heath,  4  M.  ^  <S.  303. 

A  promise  to  accept*  made  upon  an  executory  consideration, 
is  in  no  case  binding,  so  long  as  such  consideration  remains 
executory,  unless  it  influence  some  person  to  take  or  retain  the 
bill.    Bayley,  145.     Pillans  v.  Van  Mierop,  3  JBurr.  1666. 

What  ii  a  good  acceptance  on  the  biU.'\  A  bill  may  be  ac- 
cepted either  by  writing  upon  it  the  word  accepted,  and  subscrib- 
ing the  drawee  s  name,  or  by  writing  accepted  only,  or  by  writing 
the  name  only.  (JVote<37.)  It  is  said  by  Holt,  C.J. 
that  if  the  drawee  underwrites  a  bill  <*  presented"  such  a  day, 
or  only  the  day  of  the  month,  it  is  such  an  acknowledgment  of 
the  ImII  as  amounts  to  an  acceptance,  and  this  was  declared  by 
the  jury  to  be  the  common  practice.  Anon.  Comb,  401.  Path. 
pj.  45.  Where  abill  was  drawn  as  follows,  '*  To  Mr.  R.  Withy, 
>-Sir,  Please  to  pay  to  Mr.  Scot,  or  order,  302.  T.  N."  and 
Withy  underwrote  it  thus,  "  Mr.  Jackson,  please  to  pay  this 
'  note  and  charge  it  to  Mr.  Newton's  account.  K.  W."  it  was  ob- 
jected that  this  was  only  a  direction  to  Jackson  to  pay  30^  out 
of  a  particular  fund,  but  the  court  said  that  it  signified  not  to 
what  account  it  was  to  be  placed  when  paid,  and  that  it  clearly 
was  a  suiBcient  acceptance.    Moorv>  Withy,  B.  N,  P»  270. 

I  5 
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Where  a  bill  was  sent  to  the  drawee  for  acceptance,  and  he  en- 
tered it  in  his  bill  book,  which  was  his  practice  with  all  bills  he 
received,  whether  he  meant  to  accept  them  or  not,  and  wrote  npon 
it  the  number  of  the  entry  and  kept  it  ten  days,  and  also  wrote 
upon  it  the  day  of  the  month  and  returned  it,  saying,  he  could 
not  accept  it  ;  Per  Lord  Hardwicke,  "  It  has  been  said  to  be 
the  custom  of  merchants  that  if  a  man  underwrites  any  thing, 
be  it  what  it  may,  it  amounts  to  an  acceptance,  but  if  there 
were  nothing  more  than  this  in  the  case  I  should  think  it  of  little 
avail  to  charge  the  defendant."  Powell  v,  Monnievt  1  Aik, 
611,  see  ante f  p.  173.  It  has  been  said  that  underwriting  or 
indorsing  a  bill  thus,  *'  I  will  not  accept  this  bill,"  is  held  by 
the  custom  of  merchants  a  good  acceptance ;  Rep.  temp.  Hardw. 
76.  (n.)  but  per  Lord  Mansfield  in  Peach  v.  Kay,  Sittings  after 
T.  T.  1781,  Bayley,  143,  ♦'  It  was  held  by  all  the  judges 
that  an.  express  refusal  to  accept,  written  on  the' bill,  where  the 
drawee  apprised  the  party  who  took  it  away  what  he  had  written, 
was  no  acceptance;  but  if  the  drawee  had  intended  it  as  a  surprise 
upon  the  party  and  to  make  him  consider  it  as  an  acceptance, 
they  seemed  to  think  it  might  have  been  otherwise."  See  ante, 
p.  17.  It  has  been  said  by  Lord  Kenyon  that  if  the  drawee  of 
a  bill  deface  it  he  is  liable  as  acceptor  ;  about  forty  years  ago  it 
was  thought  that  if  a  man  wrote  any  thing  upon  a  bill  he  was 
to  be  bound  as  acceptor ;  so  that  if  a  man  had  set  down  some 
sums  of  money,  and  cast  them  up  on  the  back  of  the  bill,  that 
would  amount  to  an  acceptance;  *'  but  this  is  a  doctrine,"  con- 
tinued his  lordship,  "  to  which  I  cannot  subscribe;  but  if  a  party 
puts  upon  a  bill  that  which  essentially  injures  and  defaces  it, 
that  makes  him  liable  as  acceptor."  Per  Lord  Kenyon,  Trim- 
mer V.  Oddy,  Chitty,  242.  5th  ed. 

What  acts,  where  there  is  no  express  acceptance  or  promise  to 
accept,  will  amount  to  an  acceptance.']  It  seems  doubtful  whe- 
ther an  acceptance  (of  a  foreign  bill),  can  be  implied  from  the 
acts  of  the  drawee,  where  there  is  no  express  acceptance  or  promise 
to  accept.  In  an  action  against  the  acceptor  the  evidence  of  an 
acceptance  was  this.  The  bill  being  presented  for  acceptance  was 
refused  by  the  drawee  because  he  had  no  effects.  A  little  time 
afterwards  the  plaintiff's  agent  met  the  drawee  and  asked  him 
if  he  could  not  help  to-  secure  him  his  debt,  and  he  said,  he 
would  if  he  could,  for  he  had  now  some  effects  in  his  hands ; 
whereupon  the  plaintiff's  agent  immediately  wrote  for  the  bill 
and  presented  it  to  the  drawee,  who  bid  him  leave  the  bill  and  he 
would  examine  into  it,  and  it  was  left  with  him  eight  or  ten  days, 
and  then  the  agent  called  again  and  the  drawee  offered  to  let 
him  sell  some  of  the  effects  to  pay  himself,  which  the  agent 
refused.  Per  Hardwicke,C.J.  '*  Indeed  it  has  been  adjudged 
that  a  parol  acceptance  will  be  good,  and  possibly  leaving  the 
bill  ten  days  with,  the  drawee  might  of  itself  be  such  a  consent 


.  O/  the  AcceptoMce  qf  Bitta.  179 

as  to  amount  to  an  acceptance  ;  but  this  not  so,  for  you  must 
take  the  whole  together,  and  there  must  be  evidence  of  aeon- 
tract  to  charge  the  acceptor ;  whereas  it  is  otherwise  upon  this 
evidence."  Clavey  v.  Dolbin,  Rep.  Hardw,  278.  But  where 
the  payee  transmitted  a  bill  to  the  drawee,  desiring  him  to'accept 
it  and  to  hand  it  over  to  the  payee's  agent,  and  the  payee  hearing 
'  nothing  from  his  agent  wrote  to  the  drawee  remonstrating  on 
the  delay,  and  the  latter  answered  that  he  had  retained  the  bill 
because  he  had  once  meant  to  accept  it,  which  he  now  declined 
doing.  Lord  EUenborough  said  this  was  clearly  an  acceptance. 
*'  If  a  bill  is  left  for  the  express  purpose  of  being  accepted  and  is 
.  retained  by  the  drawee,  such  retention  is  as  much  an  acceptance 
as  if  he  had  written  his  name  upon  the  face  of  it'*  Hartley  v. 
Martin,  1  Campb.  425.  (n.)  BayUy,  149,  S,  C.  arid  see  Irving 
V.  Foster,  2  Smith,  245.  The  authority  of  the  case  of  Harvey  v. 
Martin,  has  been  much  shaken  by  the  following  decisions.  One 
Godfrey  on  28th  May  drew  a  bill  upon  the  defendant  payable 
at  sight.  On  the  following  day  the  plaintiff,  the  payee,  made  an 
application  to  the  defendant  either  tor  payment  or  acceptance  of 
the  bill,  it  did  not  clearly  appear  which  ;  the  bill  was  neither 
paid  nor  accepted*  For  some  reason  which  did  not  appear  it 
was  left  in  the  possession  of  the  defendant,  where  it  remained 
till  the  9th  July,  when  he  destroyed  it.  Lord  EUenborough,  who 
tried  the  cause,  was  of  opinion  that  this  amounted  to  an  accept- 
ance, but  the  court  of  K.  B.  (diss,  Ld.  EUenborough)  held  other- 
wise* Per  Lord  EUenborough,  **  1  certainly  proceeded  on  the 
ground  that  it  was  the  ordinaiy  and  recognised  custom  of  mer- 
chants, that  when  a  bill  has  been  left  for  acceptance,  if  after 
a  reasonable  time  has  expired  the  party  omitted  to  return  the 
bill,  he  roust  be  considered  as  having  retained  the  bill  for  ac- 
ceptance. This  case  goes  still  futher,  for  here  the  defendant  by 
his  own  act  puts  it  wnolly  out  of  his  power  ever  to  return  it. ' 
Per  Bay  ley,  J.  **  Where  a  bill  is  in  the  usual  course  of  business 
left  for  acceptance!  it  is  the  duty  of  the  party  who  leaves  it  to 
call  again  for  it,  and  to  enquire  whether  it  has  been  accepted 
or  not.  It  is  not,  as  it  seems  to  me,  the  duty  of  the  other  per- 
son to  send  it  to  him,  unless  as  in  the  case  cited  of  Harvey  v. 
Martin,  there  is  a  usual  course  of  dealing  between  the  particular 
individuals  so  to  do.  Here  the  party  wbo  left  the  bill  does  not 
appear  to  have  even  called  or  sent  for  it,  and  that  materially  af- 
fects the  present  case.  I  forbear  to  say  at  present  what  would 
be  my  judgment  on  the  effect  of  a  destruction  of  an  instrument 
by  the  party  vnth  whom  it  was  left  for  acceptance,  within  the 
leasonable  time  during  which  the  other  party  might  expect  an 
acceptance  of  the  bill.  If  a  party  says  that  he  has  destroyed 
the  bill,  and  that  he  will  not  accept  it,  such  destruction  might 
probably  subject  to  an  action  of  trover  for  the  bill,  but  I  cannot 
think  that  it  would  amount  to  an  acceptance  of  it."  Per  Hoi- 
royd,  J.  "  I  have  always  understood  tnat  where  a  bill  is  left  Air 
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aoeeptance^and  is  not  returned  when  called  for,  and  any  act  af 
ownership  has  been  exercised  with  respect  to  the  bill,  by  die 
party  with  whom  it  was  left  for  acceptance,  that  it  amounted  to 
an  acceptance.  But  I  cannot  say  that  the  mere  non-return  of 
the  bill,  unaccompanied  with  any  act  of  disposing  of  it,  is  so." 
j€ime  V.  Ward,  1  B,  8^  A.  653.  The  vendor  of  goods  had  been 
in  the  habit  of  drawing  bilk  in  payment  upon  the  vendee,  and 
discounting  the  same  with  bankers,  by  whom  the  bills  were 
transmitted  by  post  for  acceptance.  The  vendee  cautioned  the 
bankers  to  inqmrewhen  they  discounted  any  such  bills,  whether 
the  goods  for  which  such  bills  were  respectively  drawn  had  been 
delivered,  and  assured  them  that  in  that  case  they  would  be  ac- 
cepted. The  bankers  afterwards  discounted  a  bill,  and  trans- 
mitted the  same  for  acceptance  to  the  vendee,  who  detained  it  in 
his  possession  for  ten  days,  and  then  informed  the  bankers  that 
he  could  not  accept  the  bill,  as  the  invoice  of  the  goods  had  not 
been  delivered;  and  after  a  further  interval  of  sixteen  days,  the 
bankers  having  made  no  otjyection  to  bis  detaining  the  bill,  re- 
turned the  same,  the  vendor  having  then  stopped  payment 
without  delivering  the  goods,  or  sending  the  carrier's  receipt. 
It  was  held  that  the  drawee  of  the  bill  was  not,  under  these 
circumstances,  liable  as  acceptor.  Pm"  Baylsy,  J.  "  Constructive 
acceptances  ought  to  be  watched  with  the  utmost  care,  for  when 
a  party  puts  his  name  on  a  bill,  be  knows  what  he  does,  and 
that  he  thereby  enters  into  a  contract;  but  it  is  laying  down  a 
very  loose  and  dangerous  rule,  where  any  degree  of  latitude  is 
given  to  these  cases  of  constructive  acceptances.  A  constructive 
acceptance  is  when  the  drawee,  instead  of  actually  putting  his 
name  upon  the  bill,  assents  to  become  liable  as  acceptor.  In 
any  such '■case  the  consent  of  the  party,  sought  to  be  charged  as 
acceptor,  should  be  clearly  to  be  infleiTed  from  his  conduct." 
Mason  v.  Barff,  2  B.^A,  26.    (NoU  38.) 

Upon  a  request  to  A.  to  accept  a  bill  and  draw  npon  B.  for 
the  hkesum^  the  mere  act  of  drawing  upon  B.  does  not  amount 
to  an  acceptance  by  A.     Srmithvi.  Niisen,  1  T.E.269. 

A  case  was  reserved  for  the  opinion  ei  the  court  of  C<MDmon 
Pleas,  which,  amongst  otlierdiings,  stated,  that  it  is  customary 
among  bankers  in  London,  in  their  dealings  with  each  othei-, 
not  to  pay  any  check  which  is  pfesenled  by  m-  on  behalf  of  ano- 
ther banker  after  fouro'dook  in  the  afternoon,  but 'meiely  to 
give  an  answer  to  the  person  so  presenting  it,  whether  it  is  a  good 
check  or  not ;  and  in  case  the  check  is  approved,  a  mark  is 
made  upon  it  either  by  the  person  presenting  it  or  by  the  person 
who  gives  the  answer,  and  a  oheck  so  marked  is  considered  as 
enttlled  to  priority  of  payment  on  the  next  day.  Upon  ^spart 
of  the  case,  Mansfield,  C.  J.  said,  "  The  draft  was  carriea  to 
the  house  of  the  drawee,  and  in  the  language  of  those  persons 
was  marked;  the  efiectof  that  marking  is  similar  to  the  accept- 
ing of  a  bill ;  for  he  admits  4ieyeby  assets  and  makes  himself 
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liable  to  pay.  It  is  the  practice  of  bankers,  not  to  pay  bills  of 
this  descriptioa  which  are  presented  after  four  o'clock,  but  to 
mark  them,  and  it  is  usual  that  bills  marked  on  one  day  are  car- 
ried to  the  clearing  house,  where  their  clerks  meet,  and  paid 
there  on  the  next  <Uiy.  Therefore  it  is  the  same  thing  as  if  a 
banker  had  written  on  a  check — We  pay  this  to-morrow  at  the 
clearing  house."  Bjobvm  v.  BenneUt  2  Taunt.  388.  and  see 
Femandti  v.  Glynn,  I  Campb.  426,  (n.)  post,  p.  193. 

Special  aeeeptanee  at  a  particular  place,'}  Before  the  decision 
of  the  case  of  Roiee  v.  Young,  2  B.  if  B.  275,  which  was  finally 
determined  in  the  House  oi  Lords,  the  courts  of  King's  Bench 
and  Common  Pleas  differed  in  their  construction  of  an  ac- 
ceptance»  expressing  the  bill  to  be  payable  at  a  particular 
place. 

In  the  following  cases  it  was  held  that  an  acceptance  at  a 
particular  place  was  a  qualified  acceptance,  and  that  it  was  ne- 
cessary, in  order  to  charge  either  the  acceptor  or  the  drawer  or 
indorsee  to  present  the  bill  at  that  place.  In  an  action  against 
the  acceptor  of  a  bill,  accepted  payable  at  Ramsbottom's,  the 
dedaration  contained  no  averment  of  the  bill  having  been  so 
aoc^ted ;  notwithstanding  which  the  plaintiff  had  a  verdict, 
subject  to  the  opinion  of  the  court  of  Common  Pleas,  who  di- 
rected a  nonsuit  to  be  entered.  CaUaghan  v.  Aylett,  3  Taunt* 
397.  a^  see  Ambrose  v.  Hopuwod,  2  Jaunt.  61,  ante,  p.  149. 
In  an  action  against  the  drawer  of  a  bill,  accepted  payable  at 
Bstson's,  the  dedaration  stated  that  the  bill  was  so  accepted, 
but  did  not  contain  any  averment  of  the  presentment  of  the  bill 
at  Batson's :  on  demurrer  the  court  of  C.  P.  held  the  declaration 
ill.  Per  Heath,  J.  "  In  the  case  of  Calla^kan  v.  AyLetU  (supra), 
we  were  of  opinion  that  there  was  a  quahficatioo  of  the  contract 
by  the  special  acceptance,  and  that  therefore  it  was  a  condi- 
tion precedent,  and  must  be  shown  to  be  performed.  I  con>- 
tinue  of  the  same  opinion  and  it  is  unnecessary  to  go  into  all  tfa^ 
cases."  Gammon  v.  Schmoll,  5  Tauwt.  344.  1  Marsh.  80.  S.  C. 
Where,  in  an  action  against  the  drawers  of  a  bill  of  exchange, 
the  declaration  stated  ihat  the  drawee  accepted  it  at  the  house  of 
certein  persons  using  the  names,  style  and  firm  of  K.  and  Co. 
and  averred  a  presentment  to  those  persons  according  to  the  te' 
nor  and  effect  of  the  said  bill  and  of  the  said  acceptance  thereon, 
and  the  defendants  pleaded  a  sham  plea,  and  there  was  judgment 
for  the  plaintifi&,  on  error  to  the  House  of  Lords  the  mdgment 
was  affirmed.  Lord  Erskine  is  said  to  have  expressed  himself, 
that  if  there  had  been  no  such  averment  as  could  have  led  to  the 
sroof  of  the  due  presentment,  the  declaration  would  have  been 
bad,  but  that  it  must  be  apparent  that  upon  that  allegation  due 
presentment  might  have  oeen  proved.  Lord  £ldon,  C.  is  re- 
ported to  have  said,  **  The  more  the  counsel  for  the  plaintiff  in 
error  satisfies  me  that  a  presentment  at  the  place  at  which  the 
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bill  was  made  payable  is  necessary,  the  more  he  satisfies  me 
that  I  must  intend  by  this  allegation  that  such  a  presentment 
was  made."     Huffam  v.  EllU,  S  Taunt.  415. 

On  the  other  hand,  in  the  following  cases  it  was  held,  that 
such  an  acceptance  was  not  a  qualified  acceptance,  but  a  mere 
memorandum  as  to  the  place  of  payment,  and  that  it  was  not 
necessary  in  an  action,   either  against  the  acceptor,   or  the 
drawer,  or  the  indorser,  to  aver  a  presentment  at  the  place. 
The  first  case  in  which  this  doctrine  was  established,  appears  to 
be  that  of  Smith  v.  Delafontain,  1785,  coram  Lord  Mansfield, 
cited  13  East,  464.  Holt,  366 ;  audit  was  again  asserted  by  Lord 
Ellenborough  in  Lyon  v,  Sundius,  1  Campb.  423.    That  was  an 
action  against  the  acceptor  of  a  bill,  accepted  payable  at  a  spe- 
cial place,  and  his  Lordship  said,  **  How  can  you  make  the 
words,  '  at  Hankey  &  Co.'s'  more  than  a  mere  memorandum  t 
The  acceptor  of  a  bill  of  exchange  is  liable  universally.     This 
very  point  was  brought  before  the  court  some  time  ago,  when 
the  judges  were  all  of  opinion,  that  such  words  formed  no  part 
of  the  contract,  and  did  not  require  to  be  set  out  in  the  decla- 
ration."   In  the  following  case,  the  court  of  King's  Bench, 
after  argument,  held  the  same  doctrine  to  be  law.    In  an  action 
against  the  acceptor  of  a  bill,  the  declaration  stated,  that  the 
defendant  accepted  it  according  to  the  usage  and  custom  of  mer- 
chants, payable  at  Sikes  &  Co.,  but  it  did  not  contain  any 
averment  of  a  presentment  there.     Upon  demurrer,  the  court 
were  of  opinion,  that  the  declaration  was  sufficient.    Per  Lord 
Ellenborough,  **  We  are  placed  on  this  occasion  in  an  anxious 
situation,  either  by  letting  the  case  stand  over  for  future  consi- 
deration, without  any  declaration  of  our  present  opinion,  to 
throw  doubt  upon  that  which  has  been,  as  long  as  1  have  any 
recollection  of  it,  the  general  and  received  opinion  of  the  com* 
mercial  world  upon  this  subject,  or  to  decide  this  case  adversely 
to  one  which  appears  to  have  been  a  recent  decision,  in  point, 
of  another  court,  for  whose  opinion  we  have  great  respect.     In 
this  situation  I  should  wish,  before  this  case  is  finally  disposed 
of,  to  have  an  opportunity  of  further  considering  that  decision  : 
but  I  cannot  abstain  from  stating,  in  the  mean  time,  the  grounds 
of  my  present  opinion,  subject  however  to  any  change,* which 
upon  further  inquiry,  I  may  see  reason  to  adopt.     Since  1  have 
been  familiar  with  the  pmctice  and  doctnne  concerning  bills  of 
exchange,  I  have  always  understood  that  an  acceptance,  though 
stated  to  be  payable  at  a  certain  house  of  trade,  binds  the  party 
to  pay  the  bill  generally  and  universally,  and  that  there  is  no 
occasion  to  make  a  demand  at  the  particular  place  in  order  to 
found  the  right  of  action  on  the  bill,  but  that  the  action  itself 
is  a  demand  on  the  party  sued.    For  the  information  of  the 
holders,  bills  are  generally  directed  to  the  drawees  at  their  usual 
place  of  residence ;  but  it  is  no  part  of  the  contract  that  the  hill 
shall  be  presented  there*    The  drawees  may  change  their  resi- 
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dence  while  tlie  bill  is  ranning,  or  they  may  dwell  at  one  place 
and  carry  on  their  business  at  another :  many  persons  during 
the  hours  when  payments  are  usually  made,  are  often  occupied 
elsewhere  than  at  their  own  houses ;  and,  therefore,  it  has  become 
a  frequent  practice,  in  order  to  avoid  the  inconvenience  to  the 
holder,  of  not  having  his  bill  honored  when  he  calls  for  pay- 
ment at  the  party's  ordinary  place  of  residence,  to  intimate  his 
other  house  of  residence,  for  the  purpose,  if  I  may  so  express 
it,  which  is,  at  his  banker's,  where  he  engages,  as  it  were,  to 
be  found,  at  the  usual  hours  of  business  ;  and  this  is  done  for 
the  mutual  convenience  of  both  parties,  the  payer  and  the  payee, 
not  considering  the  house  of  payment  mentioned,  accordmg  to 
what  was  said  in  Saunderson  v.  Judge,  as  part  of  the  contract 
between  the  parties,  but  merely  as  an  intimation,  for  the  con- 
venience to  both,  of  the  place  where  the  holder  will  be  most 
likely  to  receive  payment  promptly.    The  case  of  BWiop  v. 
Ckitty,  2Str.  1195,  did  not  establish  the  contrary;  that  was 
nothing  more   than  a  converting  of  the  party's  acceptance 
into  a  draft  upon  his  banker  for  the  amount:  and  the  court 
only  held  that  the  payee  having  taken  the  acceptor's  draft  on  his 
banker  in  payment  of  the  bill,  andaa  a  substitution  for  it ;  and 
not  having  presented  the  draft  for  payment  in  due  time,  the  ac- 
ceptor whose  draft  was  so  taken,  was  discharged  by  the  laches 
of  the  holder.    Then  in  Smith  v.  Delafontain,  (ante,  p,  182), 
Lard  Mansfield,  to  whom  the  law  of  bills  of  exchange  was  as 
familiar  as  to  any  judge  who  ever  sat  on  the  bench,  was  of 
opinion,  that  no  proof  of  presentation  at  a  particular  house  of 
acceptance  was  necessary.    I  admit,  that  in  Callashan  v,  Aylett, 
(ante,  p.  181,)  a  different  doctrine  prevailed ;  and,  therefore,  in 
giving  the  opinion  which  I  now  hold,  I  do  it  with  a  reserve  to 
look  into  that  case,  and  if  I  see  grounds  to  suspend  or  alter  my 
present  opinion,  I  shall  declare  it  before  the  end  of  the  term. 
The  law  is  the  same,  as  to  the  demand  of  payment  on  other  se- 
curities.   The  making  of  a  bond  payable  on  demand  at  Lin- 
coln's Inn  Hall,  is  no  such  term  in  the  contract  as  to  make  it 
necessary,  in  an  action  on  the  bond,  to  allege  a  demand  made 
at  that  place,  in  order  to  found  the  right  of  action  ;  but,  if  the 
obligor  were  leady  vidth  his  money  there  at  the  day,  he  must 
plead  it  as  is  matter  of  defence.     So  that  in  whatever  way  this 
case  is  considered,  it  appears  to  me,  at  present,  that  the  action 
is  maintainable,  by  shewing  in  the  first  instance,  a  demand 
upon  him  anywhere ;  and,  I  never  can  conceive,  that  the  obli- 
gation to  pay,  which  is  universal  upon  the  acceptor,  is  to  be 
contracted  and  limited  in  its  origin,  by  saying,  that  the  bill  was 
only  payable  at  the  particular  place  mentioned."    No  further 
notice  was  taken  of  the  cause.     Fenton  v,  Goundry,  13  East, 
459.  2  Campb,  656.  S,  C. 

So  where  in  an  action  against  the  acceptor  of  a  bill,  accepted 
payable  at  a  special  place,  on  its  being  objected  that  there  was 
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no  proof  of  presentment  at  that  place,  GibbsC.  J.  overruled 
the  objection »  and  said,  "  After  thirty-five  years  experience,  in 
which  I  have  never  known  this  objection  prevail,  I  cannot  ad- 
mit the  necessity  of  this  proof.  In  an  action  against  the  ac- 
ceptor, where  the  biU48  accepted  payable  at  a  particular  place, 
as  in  the  presextt  case,  it  is  not  necessary  to  prove  a  demand  at 
that  place.  He  is  generally  and  universally  liable  upon  such  an 
acceptance.  It  has  been  often  so  determined.  I  know  there 
are  conflicting  cases,  but  I  shall  not  require  this  proof."  Head 
«.  SewelU  HoLt,  363. 

In  the  foregoing  cases  the  particular  place  of  payment  was 
only  mentioned  in  the  acceptance,  but  in  the  following  case  the 
place  of  payment  was  designated,  both  in  a  memorandum  at  the 
toot  of  the  bill  and  in  the  acceptance.  An  action  was  brought 
against  the  acceptors  of  a  bill  directed  thus,  ' '  To  Messrs.  T.  &  Co. 
Plymouth,  payable  in  London .' '  The  defendants  accepted  the  bill 
* '  payable  at  Sir  J .  Perring  &  Co/s,  bankers,  London . '  The  first 
count  did  not  state  that  the  bill  was  made  payable  at  any  particu- 
lar place,  either  by  the  drawers  or  acceptors.  T'he  second  count 
stated,  that  the  bill  y/as  drawn  payable  in  London  and  accepted 
payable  in  London,  at  Perring  &  Go's,  and  averred  presentment 
there,  but  there  was  no  proof  of  such  presentment.  Giffimi 
for  the  defendants  contended,  that  the  plamtifF  was  not  entitled 
to  a  verdict.  He  could  not  recover  on  the  first  count,  for  that 
did  not  properly  describe  the  bill  of  exchange.  The  circum- 
stance of  the  bill  being  made  payable  in  London  was  an  essential 
part  of  the  original  contract.  The  second  count  described  the 
bill  properly,  but  contained  a  material  averment  which  had  not 
been  proved,  viz.  that  the  bill  was  presented  when  due  at  the 
banker's  in  London.  Without  at  all  considering  the  effect  of  an 
acceptance  making  the  bill  payable  at  a  particular  place,  where 
it  was  drawn  without  any  mention  of  a  particular  place  of  pay- 
ment, there  could  be  no  doubt  that  where  a  particular  place  of 
payment  is  denoted,  both  by  drawers  and  acceptors,  that  be- 
comes a  term  of  the  contract  b^ween  the  parties,  and  an  aver- 
ment that  the  bill  was  presented  for  payment  there,  cannot  pos- 
sibly be  rejected.  Lord  EUenborough  expressed  himself  to  be 
of  this  opinion,  but  on  the  plaintiff's  counsel  proving  that  after 
the  bill  was  due  one  of  the  defendants  offered  to  pay  it.  Lord 
£llenborough  held,  that  this  disused  with  direct  evidence  of 
a  presentment  for  payment  at  the  banker's,  and  the  plaintiff  had 
a  verdict.    Hodge  v.  FiLlis,  3  Campb.  463. 

At  l»igthtbe  question  was  solemnly  decided  by  the  House  of 
Liords,  in  the  case  of  Rowe  v.  Yeut^,  2  B»6(  B,  165.  1  Holt, 
366.  (n.)  semb.  S*  C.  The  action  below  was  commenced  by 
the  indorsee  against  the  acceptor  of  a  bill,  accepted  pajable  at 
Sir  John  Perring  &  Co.,  and  the  declaration  containing  no 
averment  of  the  presentment  of  the  bill  at  Sir  John  Perring  & 
Co.  the  defendant  below  demurred,  and  the  court  of  K.  B. 
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gave  judgment  for  the  plaintiff  below ;  a  writ  of  error  was 
thereupon  brought,  and  the  want  of  such  presentment  was  as- 
signed for  special  error.  Several  questions  were  submitted  for 
the  opinion  of  the  twelve  judges,  upon  which  they  differed  in 
their  opinions,  which  were  delivered  at  great  len^.  Lord 
Eldpn  C.  and  Lord  Redesdale  were  of  opinion,  that  the  ac- 
ceptance was  a  qualified  acceptance,  and  that  it  was  necessary 
to  aver  a  presentment  at  the  place  in  the  declaration  and  fto 
prove  to  such  averment.    The  judgment  below  was  reversed* 

Soon  after  the  above  decision,  the  statute  1  &  2  G.  4.  c.  78. 
was  passed,  by  which  it  was  enacted,  That  from  and  after  the 
Ist  day  of  August  next,  [1821,]  if  any  person  shall  accept' a 
bill  of  exchange,  payable  at  the  house  of  a  banker,  or  other 
place,  without  further  expression  in  his  acceptance,  such  ac- 
ceptance shall  be  deemed  and  taken  to  be  to  all  intents  and 
purposes  a  general  acceptance  of  such  bill ;  but  if  the  acceptor 
shall  in  his  acceptance  express,  that  he  accepts  the  bill  payable 
at  a  banker's  house,  or  otner  place  only,  and  not  otherwise  or 
elsewhere,  such  acceptance  shall  be  deemed  and  taken  to  be  to 
all  intents  and  purposes  a  qualified  acceptance  of  such  bill,  and 
the  acceptor  shall  not  be  liable  to  pay  the  said  bill,  except  in 
default  of  payment,  when  such  payment  shall  have  been  first 
duly  demanded  at  such  banker's  nouse  or  other  place. 

Soon  after  the  passing  of  the  above  act,  a  question  arose  upon 
the  construction  of  it,  in  an  action  by  the  indorsee  against  the 
acceptor  of  a  bill.  The  declaration  stated  that  the  drawer  re- 
quested the  defendant  to  pay  to  the  order  of  the  payee  in  Lcn^ 
don,  the  sum  of,  &c.,  and  that  the  defendant  accepted  the  bill 
according  to  the  usage  and  custom  of  merchants.  There  was 
no  averment  or  evidence  of  presentment  in  London.  Upon  a 
motion  in  arrest  of  judgment,  the  court  of  Common  Pleas  were 
of  opinion  that  it  was  a  case  within  the  operation  of  1  &  2  G.  4. 
c.  7tf .  Per  Best  C.  /.  "  The  words  of  the  act  embrace  any 
bill  payable  at  a  banker's  or  other  place,  and  no  distinction  is 
made  between  the  case  where  the  bill  is  rendered  so  payable  by 
the  language  of  the  drawer,  and  the  case  where  it  is  rendered 
BO  payaUe  by  the  language  of  the  acceptor."  Selby  v,  Eden, 
3  ningh.  611.  In  a  similar  case  which  occurred  soon  after- 
wards in  the  King's  Bench,  that  court  concurred  in  the  judg- 
ment of  the  court  of  Common  Pleas  in  Selby  v.  Eden,  though 
Lord  Tenterden  added  that  he  should  have  entertained  some 
doubt  whether  the  case  fell  within  the  statute  1  &  2  G.  4.  c.  78. 
had  it  not  been  for  the  authority  of  SeUry  v.  Eden.  His 
lordship  observed,  that  it  was  of  great  importance  that  there 
should  be  an  uniformity  of  decision  in  the  difllerent  courts  of 
Westminster  Hall  upon  all  questions,  but  particularly  upon 

?uestions  affecting  negotiable  instruments  of  this  description. 
JpoD  the  authority  of  that  case,  therefore,  the  court  were  of 

•i  9 
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opinion  that  the  rule  for  entering  a  verdict  for  the  plaintiff 
should  be  made  absolute.    Fayle  v.  Bird,  6  B.  ^  C.  531. 

With  regard  to  the  right  of  the  holder  of  a  bill,  to  demand 
a  special  acceptance,  it  is  said  by  Holt  C.  J.,  that  if  a  bill  be 
payable  in  London,  and  the  person  on  whom  it  is  drawn  ac- 
cepts it,  but  names  no  house  where  he  will  pay  it,  the  party  that 
has  the  bill  is  not  bound  to  be  satisfied  with  this  acceptance. 
Mutford  V.  Waleot,  1  Ld,  Raym,  575.  Bmoe  v.  Young,  2  jB. 
8f  B.  182.  244.  248. 

Conditional  acceptanee,'\    Although  as  already  stated,  ante, 
p.  12,  a  bill  of  exchange  must  be  unconditional  in  its  terms, 
yet  a  condition   may   be  inserted  in  the   acceptance,   with 
the  assent  of  the   holder;    and   until   this  conaition  is  per- 
formed,  the   acceptor   wiU    not  be  liable.     Thus  where   a 
bill  was  accepled  in  these  terms,  *'  accepted  for  L.  &  G.  of 
Leghorn,  to  pay  as  remitted  from  thence  at  usance,"  and  it 
was  objected,   that   the  plaintiff  had  not  shewn  that  there 
was  any  remittance  from  L.  &  G.,  and  that  this  was  not  an 
absolute  acceptance,  but  only  conditional ;  Lee  C.  J.  declared 
that  he  so  understood  it,  and  left  it  to  the  jury.     Banbury  v» 
Lisset,  2  Stark,  1211.    A  bill  was  presented  to  the  drawee  by 
the   holder's   clerk,   when   the   former  said,  that  the  drawer 
had  consigned  a  ship  and  cargo  to  him  and  another  person  at 
Bristol ;  but  as  he  could  not  then  tell  whether  the  ship  would 
arrive  at  London  or  Bristol,  he  could  not  accept  at  that  time." 
On  being  applied  to  again,  he  said,  "  the  bill  was  a  eood  one, 
and  it  would  be  paid  even  if  the  ship  were  lost."    The  court 
held,  that  this  was  a  conditional  acceptance.    The  two  con- 
versations were  to  be  considered  together.    The  drawee  ac- 
cepted on  two  conditions,  viz.;  the  one  if  the  ship  came  to 
London,  in  which  case  he  would  be  enabled  to  pay  himself 
with  the  profits  of  the  cargo ;  the  other  in  case  the  ship  was 
lost,  when  he  would  have  wherewithal  to  satisfy  the  bill,  he 
having  a  policy  of  insurance  on  the  ship  in  his  hands ;  but  he 
did  not  accept  in  the  third  instance,  which  was  in  die  event 
of  the  ship's  going  to  Bristol.  Sproat  v.  Matthews,  1  T,  R,  128« 
The  defendant  accepted  the  bill,  *'  to  pay  it  when  goods  consigned 
to  him  were  sold :    after  verdict  for  the  plaintiff,  it  was  moved 
in  arrest  of  judgment,  that  this  acceptance,  dejpending  upon 
the  contingency  of  tlie  sale  of  goods,  was  not  within  the  cus- 
tom of  merchants  or  negotiable.    But  the  court  upon  consi- 
deration, held  it  good ;  for  though  the  plaintiffs  might  have  re- 
fused to  take  such  an  acceptance  and  have  protested  the  bill, 
yet  nobody  could  say  he  might  not  submit  to  it.    Smith  v. 
Abbott,  2  Str,  1152.    The  following  have  been  held  to  be  good 
conditional  acceptances  :  "  Upon  account  of  the  ship  Thetis, 
when  in  cash  for.  the  said  vessel's  cargo."    JtUian  v.  Shobrooke, 
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2  WiU.  9.  *'  It  will  not  be  accepted  till  the  navy  bill  is 
paid,"  Piersonv.  Dunlop,  Cowp, 671,  "It  will  not  be  ac- 
cepted till  the  ship  with  the  wheat  arrives  from  Scotland," 
MUn  V.  Prest,  4  Campb.  393,  "  To  be  paid  if  a  certain 
house  should  be  given  up  to  the  acceptor  cm  the  1st  of  June.'' 
Swan  V.  Coi,  1  Marsh,  176.  "  If  ^ou  will  send  it  to  the  count- 
ing house  again,  I  will  give  directions  for  its  being  accepted." 
Anderson  v.  Hick,  3  Campb,  179. 

The  holder  of  a  bill  is  not  bound  to  take  a  conditional  accept- 
ance ;  but  may  insist  upon  an  absolute  acceptance,  and  if  it  is 
refused,  may  treat  the  bill  as  dishonored.  Smith  v.  Abbot, 
2Str.  1152.  Gammon  v.  SchmoU,  6  Taunt,  353.  Boehm  v. 
Gare'uu,  ICampb, 425.  (n.)  Rowe v.  Young,  2B,S^B.  220,263. 
But  if  he  take  it,  he  is  bound  to  observe  the  conditions.  "  If 
the  holder  of  a  bill  take  a  conditional  acceptance,  it  may  be  a 
question,  whether  he  ought  not  to  give  notice  to  all  the  parties  to 
the  bill,  and  whether  by  omitting  to  do  so  he  does  not  discharge 
them.  It  is  true,  that  the  holder  is  not  bound  to  present  the  bill 
for  acceptance ;  but  I  have  always  understood,"  continued  Mr. 
Justice  Bayley,  '*  that  if  he  does  present  it,  and  a  qualified 
acceptance  is  given,  he  is  bound  to  give  notice."  Per  Bayley  J, 
Sebag  V,  Abitbol,  4M.^5.  466;  andsee  Mar,  17,  IQ.Kyd,  i3a. 
{See  Note  29), 

A  conditional  acceptance  must  not  be  declared  upon  as  an 
absolute  one,  even  after  perfoimance  of  the  condition.  Liangston 
v,Comey,  4Canipb.m,  Ralliv.Sarell,  Dow. ^ ili/.N. P. C. 33. 

If  a  man  purposes  making  a  conditional  acceptance  only, 
and  commits  that  acceptance  to  writing,  he  should  be  care^ 
ful  to  express  the  conaitions  therein ;  for  it  may  at  least  be 
doubted,  whether  parol  evidence  of  such  conditions  would  be 
admissible;  (see  Swan  v.  Cox,  I  Marsh.  179.)  if  it  were,  the 
onus  of  proving  them  would  be  upon  the  acceptor,  and  the 
proof  would  be  of  no  avail  if  the  holder,  or  any  person  under 
whom  he  claims,  took  the  bill  without  notice  of  such  conditions, 
and  gave  a  valuable  consideration  for  it.  Bayley,  155.  The 
defendant,  executrix  of  P.  G.  M.  accepted  a  bill  drawn  by  the 
plaintiffs  for  goods  sold  to  P.  G.  M.  In  an  action  against  her, 
she  gave  in  evidence  the  following  writing  signed  by  the 
plaintiffs,  and  given  her  when  she  accepted  the  bill.  ''Re- 
ceived of  E.  A.  M.,  executrix  of  P.  G.  M.,  an  acceptance  for 
434/.  16s.,  which  we  promise  to  renew  from  time  to  time,  until 
sufficient  effects  are  received  from  the  estate  of  P.  G.  M."  It 
was  held  that  this  writing  was  properly  received  in  evidence  for 
the  defendant,  for  a  party  may  by  one  writing  change  or 
contradict  another,  and  there  is  no  innocent  indorsee  here. 
Bowerbank  v,  Monteiro,  4  Taunt.  844. 

Acceptance  varying  from  the  terms  of  the  bill*]    The  drawee 
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may  accept  a  Hll  with  a  variation  in  the  terms  of  the  accept- 
ance from  the  tenns  of  the  bill,  and  if  the  holder  elects  to  take 
such  an  acceptance,  the  drawee  will  be  bound  by  it.  Thus  he 
may  accept  a  bill  varying  the  amount  of  the  sum  to  be  paid ; 
Wegersloffe  v,  Keetif  1  Sir,  214 ;  See  B/fwe  v.  Young,  2  B.  4*  - 
B.  230 ;  or  the  time  of  pa3rment.  Thus,  where  a  bill  was  drawn 
without  i^>ecifying  the  time  of  payment,  and  the  drawee  ac- 
cepted it  payable  at  a  future  day,  this  was  held  an  acceptance 
within  the  custom  of  merchants,  and  binding  upon  the  acceptor. 
WaUcer  r.  Atvmod,  11  Mod.  190.  So  a  bill  may  be  accepted 
to  pay  half  in  money  and  half  in  bills.  Petit  v.  WiUon,  Cwnft. 
452.  A  bin  drawn  payable  on  the  1st  Januaiy,  was  accepted 
to  pay  on  the  1st  March.  The  holder  struck  out  the  1st  March 
fload  inserted  the  ]st  Januaiy,  and  presented  it  according  to 
that'  date  for  payment,  which  die  acceptor  refused.  The  holddr 
then  restorea  the  acceptance  to  its  original  form,  and  Pern- 
berton,  C.  J.  ruled  that  the  alteratitms  did  not  destroy  the  bill. 
Price  V.  Shate,  Moll,  b,  2.  c.  10.  s.  28.  Lord  Kenyon  obaerves 
on  this  case,  that  it  is  not  said  against  whom  the  action  was 
brought,  and  that  it  could  not  have  been  against  the  acceptor, 
whose  acceptance  was  struck  out  by  the  party  himself  who 
brought  the  action ;  and  he  supposes  that  on  the  refusal  to  accept 
the  bill  as  originally  drawn,  the  holder  resorted  to  the  drawer. 
Master  v,  MUUr,  4  T.  K.  330.  But  in  the  same  case  Bul- 
ler  J.  said  that  he  could  not  consider  the  above  case  in  any 
other  light  than  as  an  action  brought  against  the  acceptor,  for  it 
only  states  what  passed  between  those  parties.  Id.  336.  In 
Paton  V,  Winter,  1  Taunt.  423,  Lawrence  J.  observed  that  in 
Master  v,  MUler,  three  judges  against  Buller,  J.  thought  there 
must  have  been  some  mistake  in  Molloy's  account  of  the  above 
decision,  or  that  the  case  was  not  law.  Notwithstanding  this 
decision,  it  seems  that  any  act  by  the  holder  of  a  bill  manifest- 
ing a  refusal  to  take  a  conditional  or  partial  acceptance,  as  if  he 
alterwards  notes  tiie  bill  for  non-acceptance,  will  preclude  him 
from  taking  advantage  of  the  partial  or  conditional  acceptance. 
Sproat  V.  Mathews,  1  T.  JR.  182.  Bentinck  v.  Darrien,  6  East, 
199.  But  it  would  be  otherwise  if  the  noting  or  protest  were 
^ne  in  ignorance  of  the  acceptance.  Fairlee  v.  Herring,  3 
Bingh,  629.  If  the  holder  takes  an  acceptance  varying  in  any 
respect  from  the  terms  of  the  bill,  he  ought  to  give  notice  to  the 
other  parties,  see  ante  p,  187.  And  if  the  drawee  has  on  pre- 
sentment for  acceptance  engaged  to  pay  only  a  part,  and  the 
holder  has  given  notice  of  such  partial  acceptance  to  the  other 
parties,  he  should,  it  is  said,  when  the  bill  becomes  due,  recave 
of  the  drawee  the  sum  for  which  he  accepted,  and  cause  a 
protest  again  to  be  made  for  non-payment  of  the  remaining 
sum.     Mar.  68.  85,  86.     Poth,  pL  48. 

Where  tbe  drawee  will  not  give  a  general  acceptance,  but 
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offers  an  acceptance  vaiyiug  from  the  terms  of  the  bill,  tho 
holder  may  treat  the  bill  as  dishonored,  and  after  notice  may 
9ue  the  other  parties.  Ante  p.  187.  In  an  action  against  the  drawer 
of  a  bill  on  Lisbon,  *'  payable  in  ejfectivt  and  not  invalt  reals," 
the  question  was  whetner  it  had  been  dishonored  for  non-ac- 
ceptance. The  drawees  offered  to  accept  it  payable  it  volt 
d&naroSf  another  sort  of  currency,  which  was  refused.  The 
defendant  proposed  to  shew  that  vals  denaros  was  suiHcient  to 
answer  what  was  meant  by  ejfective ;  but  per  Lord  Ellen- 
bwough,  **  The  plaintiff  had  a  right  to  refuse  this  acceptance. 
The  drawee  of  a  IhU  has  no  right  to  vaxy  the  acceptance  from 
the  terms  of  the  bill,  unless  they  be  unaaibiguously  and  unequi- 
vocally the  same.  Therefore,  without  considering  whether  a 
payment  in  denaros  might  not  have  satisfied  the  term  effecHvt, 
an  acceptance  to  pay  in  denaroi  was  not  a  sufficient  acceptance 
of  a  bill  drawn  payable  in  effective.  The  drawees  ought  to 
have  accepted  generally,  and  an  action  being  brought  against 
them  on  the  general  acceptance,  the  question  would  properly 
have  arisen  as  to  the  meaning  of  the  term/'  Boehm  v. 
Gareias,  47  Geo,  3.  1  Campb.  425«  (n.) 

Acceptance  su^pra  piotestA  An  acceptance  mpra  protest 
(Note  40)  may  be  made  either  by  the  drawee  or  by  a  third 
peeson  ;  by  the  drawee  where  he  wishes  to  accept  for  the  ac* 
count  and  honor  of  some  particular  person ;  Beawes,  pi,  33. 
51.  PoUi.  pi.  106.  112 ;  by  a  third  person  for  the  honor  of  the 
drawer  or  indorser,  upon  the  drawee's  refusing  to  accept  the  bill, 
or  not  being  found.  Id.  pL  38,  39.  Where  a  bill  has  been 
already  accepted  supra  protest,  for  die  honor  of  some  particular 
person,  another  person  may  likewise  accept  it  supra  protest  for 
the  honor  of  some  other  party ;  Beawes,  pi,  42.  58. ;  though 
a&  alreaify  stated,  there  cannot  be  more  than  one  simple  ac- 
QsptOK.    Jackson  v.  Hvdson,  2  Campb,  447. 

It  is  said  by  Beawes,  pL  27.  that  if  the  holder  of  a  bill  has 
BO  reason  to  suspect  the  circumstances  of  the  party  who  ofiers 
to  acc^t  supra  protest,  he  cannot  refuse  the  acceptance ;  sss 
also  pi.  3$. ;  but  the  contrary  was  held  in  Mitford  v.  WaUotl, 
12  Mod.  410^  where  it  was  said  that  if  A.  draw  a  bill  on  B., 
who  will  not  accept  it,  and  C.  offers  to  accept  it  for  the  honof 
of  the  drawer,  the  drawee  [bolder]  need  not  acquiese,  but  may 
protest.  So  it  is  said  by  Beawes,  pL  37,  that  when  a  bill  is 
accepted  supm  protest,  and  the  holder  is  not  satisfied  therewith, 
but  by  the  notary-public  and  witnesses  demands  a  simple 
acceptance,  and  upon  reftisal  makes  a  protest;  the  acceptor  if 
he  cootiBues  resolved  not  to  accept,  simply  and  freely,  should 
renounce  the  acceptance  he  ha3  made,  and  insist  that  it  be  so 
uiserted  in  the  protest,  and  be  considered  null  and  void. 

It  is  said  that  no  one  should  swicepti  a  bill  supra  protest  for 
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the  drawer's  honor,  till  he  has  first  learned  the  reasons  from  the 
intended  acceptor  for  his  suffering  it  to  he  protested,  but  that 
if  the  acceptance  be  in  honor  of  an  indorser,  such  an  inquiiy  is 
needless.    Beaweg,  pL  45. 

The  holder  must  have  the  bill  protested  for  non-acccmtance. 
Mar.  88.  125>  6,  7.,  or  for  better  security,  Ex  parte  iVacker^ 
barthf  5  Vet.  574.  past,  before  taking  an  acceptance  supra 
protest. 

Acceptance  supra  protest — mode  of  .J  The  mode  of  accept- 
ing a  bill  supra  protest  is  said  to  be  as  follows.  The  acceptor 
must  personally  appear  before  a  notary  public  with  witnesses, 
whether  the  same  that  protested  the  bill  or  note  is  of  no  im-* 
portance,  and  declare  that  he  doth  accept  such  protested  bill 
in  honor  of  the  drawer  or  indorser,  &c.  and  that  he  will  satisfy 
the  same  at  the  appointed  time,  and  then  he  must  subscribe  the 
bill  with  his  own  hand  thus.  Accepted  supra  protest  in  homtr  of 
J.  B,f  S^c.    Beawes,  pi.  38. 

Acceptance  supra  protest — liability  of  the  acceptor  J]     It  is 
said  by  Beawes t  pi.  34,  that  an  acceptance  supra  protest  obliges 
the  acceptor  as  absolutely  to  the  payment  as  if  no  protest  had 
intervened,  it  being  indifferent  to  the  possessor  of  a  bill  for 
whose  account  the  same  is  accepted,  and  he  has  his  redress 
and  remedy  as  sufficiently  as  ever  against  all  the  indorsers  and 
drawers,  if  the  payment  be  not  punctually  made  by  the  acceptor 
at  the  time  of  its  falling  due.    So  it  is  said  by  the  same  writer 
pi,  43,  that  he  that  accepts  a  bill  supra  protest,  puts  himself 
absolutely  in  the  stead  of  the  first  designed  acceptor,  and  is 
obliged  to  make  the  payment  without  any  exception,  and  the 
possessor  has  the  same  right  in  law  against  such  an  acceptor, 
as  he  would  have  had  against  the  first  intended  one,  if  he  had 
accepted.    The  rule  appears  to  be  the  same  in  most  of  the 
codes  of  foreign  law.     See  the  authorities  cited  1  Manning  and 
Hyl.  398.    It  has,  however,  been  decided  that  an  acceptance 
for  honor  is  not  absolute,  but  conditional,  and  is  only  an 
engagement  to  pay,  in  case,  upon  presentment  to  the  drawee, 
he  shall  refuse  to  pay.    A  bill  drawn  at  Hamburgh,  payable 
130  days  af^er  date,  was  presented  to  the  drawees  for  accept- 
ance, who  refused,  and  the  bill  was  thereupon  protested,  and  the 
defendants  accepted  it  supra  protest  for  the  nonor  of  the  first 
indorsers.    When  due  it  was  not  presented  to  the  drawees  for 
payment,  nor  was  it  proved  to  have  been  protested  for  non- 
payment.   A  verdict  having  been  found  for  the  plaintifis,  sub- 
iect  to  the  opinion  of  the  court  of  K.  B.  on  a  case,  that  court 
leld  that  the  plaintiffs  were  not  entitled  to  recover.    Per  Lard 
Ellenborough,  "  The  reason  of  the  thing,  as  well  as  the  strict 
law  of  the  case,  seem  to  render  a  second  resort  to  the  drawee 
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proper  when  the  unaccepted  bill  still  remains  with  the  holder,  for 
effects  often  reach  the  drawee  who  has  refused  acceptance  in  the 
first  instance,  out  of  which  the  bill  may,  and  would  be  satisfied 
if  presented  to  him  again  when  the  period  of  pa3rment  had  ar- 
rived. And  the  drawer  is  entitled  to  the  chance  of  benefit  to 
arise  from  such  second  demand,  or  at  any  rate  to  the  benefit  of 
that  evidence  which  the  protest  affords,  that  the  demand  has 
been  made  duly  without  effect,  as  far  as  such  evidence  may  be 
available  to  him  for  purposes  of  ulterior  resort."  Hoare  v.  Caze- 
not«,  16  East,  391.  The  authority  of  the  foregoing  case  was  re- 
cognised in  the  following ;  In  an  action  against  the  acceptor  for 
honor  of  a  bill  payable  thirty  days  after  sight,  the  declaration 
contained  no  averment  of  presentment  for  payment  to  the 
drawee,  on  the  bill  becoming  due.  The  court,  on  the  au- 
thority of  Hoare  v.  Caxenove,  arrested  the  judgment  for  the 
plaintiffs.  Per  Lord  Tenterden,  **  The  result,  as  it  seems  to 
me,  of  the  decision  to  which  I  have  alluded,  is  that  an  accept- 
ance for  honor  is  to  be  conndered,  not  as  absolutely  such,  but 
in  the  nature  of  a  conditional  acceptance.  It  is  equivalent  to 
saying  to  the  holder  of  the  bill,  don't  return  it,  and  when  the 
time  arrives  at  which  it  ought  to  be  paid,  if  it  be  not  paid  by 
the  party  on  whom  it  was  originally  drawn,  come  to  me  and 
you  shall  have  the  money.  This  appears  to  me  to  be  a  veiy 
sensible  interpretation  of  the  nature  of  acceptances  for  honor, 
where  the  party  says  nothing  upon  the  subject.  In  an  action 
by  the  holder  against  the  drawer  of  the  bill,  to  be  sure  he  has 
a  right  to  say,  if  you  keep  it  till  the  time  has  run  out,  you 
ought  to  have  presented  it  to  the  person  on  whom  I  drew  it, 
and  have  seen  whether  on  the  presentment  he  would  pay, 
whereas,  you  forbore  to  do  so,  and  have  relied  on  an  accept- 
ance by  some  person  for  my  honor,  made  without  my  authonty. 
We  think  that  we  are  bound  by  authority,  and  I  am  inched  to 
say  by  reason,  to  confirm  the  decision  in  Hoare  v.  Cazenove," 
WiUiamv, Germaine,  7  fi.  ^  C.  468, 1  Mann.6^Ry.  403.  S,  C. 

Remedy  of  the  acceptor  supra  protest. '\  Any  one  accepting  a 
bill  supra  protest  for  the  honor  of  the  drawers  or  indorsers, 
though  it  be  done  without  their  order  or  knowledge,  has  vet  his 
remedy  against  the  person  for  whose  honor  he  accepted,  who 
is  obliged  to  indemnify  him  as  if  he  had  acted  entirely  by  his 
directions.  Beaiwe$t  pi,  47.  He  that  accepts  a  bill  for  the 
honor  of  the  drawer,  has  no  remedy  against  any  of  the  in- 
dorsers, because  he  obliges  himself  only  for  the  drawer ;  and 
he  who  accepts  for  the  honor  of  the  indorser,  has  no  remedy 
against  any  one  subsequent  to  him  for  whose  honor  he  ac- 
cepted ;  but  the  latter,  and  all  before  him,  the  drawers  included, 
are  obliged  to  make  the  acceptor  satisfaction.  Id,  49.  So 
where  a  bill  accepted  by  the  drawee,  is  protested  for  better 
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security,  and  accepted  mpra  frotesk  for  the  honor  of  the  drawer, 
the  acc&Btor  tupra  proUst  has  a  right  to  sue  the  former  ac- 
ceptor. Ex  parte  Wackerbarth^  5  Fm.  S74.  Ex  parte  Lambert, 
13  Ves.  180. 

CanceUatiifn  of  aeceptence^']     Although  it  waB>  othervnse 
ruled  by  Lord  EUenborough,  Thamtm  v.  IHck,  4  £ap.  27i), 
yet  it  is  now  determined,  that  the  draiwee  of  a  bill  who  ac- 
cepts it,  but  before  the  leddiveiy  to  ike  holder  changes  hi& 
mind  and  cancels  the  acceptance,  is  not  liable  to  be  sued  as. 
acceptor.    Per  Bayley,  /.  "  The  question  is,  when  the  drawee 
comes  under  an  engagement*  whether  by  the  act  of  writing 
something  on  the  bill,  or  by  the  act  of  communicating  what 
has  been  written  to  the  holder ;  and  I  have  no  difficult  in 
saying,  from  principles  of  common  sense,  that  it  is  not  the  mere 
act  of  writing  on  the  bill,  but  the  making  a  communication  of 
what  is  so  written,  that  Innds  the  acceptor,  for  the  making  n 
communication  is  a  pledge  from  him  to  the  party,  and  enables 
the  holder  to  act  upon  it."     Cox  v.  Troy,  5  B.  ^  A.  474.  1  D^ 
4  S«  38.  iS.  C.    A  tbard  person  who  cancels  an  acceptance  by 
mistake,  having  no  authori^  so  to  do,  shall  not  be  faeldthemby 
to  make  void  the  bills,  bat  shall  be  at  liberty  to  conect  thaib 
mistake  in  furdieranoe  of  the  rights  of  the  parties  to  the  bill, 
as  in  the  following  case.  A  bill  having  been  accepted  payable  at 
lAdbrooke's  with  a  dimction  in  writing  on  it,  "  in  case  of  need, 
toaspplyatBoldeiD's,"  and  having  been  dishonored  when  due  at 
Ladbrooke's,  and  Utereupon  brought  to  Boldero,  who  thinking 
that  it  had  been  made  payable  at  hia  house,  under  that  mistake- 
cancelled  the  acceptance,  but  presently  observiag  the  mistake, 
wrote  under  it  eancdled  by  nastahe,  and  signed  his  initials  to 
it,  yet  nevertheless  paid  the  bill  for  the  honor  of  the  plaiati£b, 
whose  indorsement  was  on  it ;  it  was  held  that  the  plamtifis,  on 
proof  of  such  canceUatbn  by  mistake,  might  recover  on  the  bill 
against  prior  indorsers.    Roper  v,  Birhbeck,  15  East,  17. 

A  check  drawn  upon  the  defendants,  bankers  in  the  ci^, 
by  one  of  their  customers,  was  passed  through  tiie  dearing- 
house,  and  taken  from  thence  to  the  defendants'  shop  by  one  of 
their  clerks,  and  then  another  clerk  chew  his  pen  mrougfe  the 
name  of  the  drawer,  as  usual  when  a  check  is  introduced  to  he 
paid,  but  it  being  soon  afterwards  known  that  a.  check  to  a  very 
huge  amount,  (kawn  by  a  third  person  and  paid  into  the  dc^ 
f(Qi^dantB'  house  by  the  drawee  of  this  check  was  dishonored, 
the  same  clerk  wrote  under  the  name  the  words  "  canoelled 
by  mistake"  and  signed  his  initials,  and  in  that  state  the 
<£eck  was  before  five  o'dock  reUmed  to  the  bankers  to  whom 
the  plaintiff  had  delivered  it,  and  was  received  back  by  them. 
It  was  contended  for  the  plaintiff,  that  this  caw^BlIatien 
amounted  to  an  acceptance,  of  the  check  as  an  acknowledgment 
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that  the  defendants  had  money  in  their  hands  to  pay  it,  and 
that  the  acceptance  was  irrevocable.  It  was  proved,  however, 
to  be  usual  to  return  and  take  back  before  five  o'clock  checks 
passing  through  the  clearing-house,  and  thus  cancelled,  if  the 
words  "  cancelled  by  mistake"  were  written  on  them,  as  in 
the  present  case,  and  the  plaintiff  vras  nonsuited.  Fernandez 
V,  Glynn,  cited  3  B.  ^  C.  438.  1  Campb.  426.  (n.)  S.  C. 
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CHAPTER  IX. 


OF  NOTICE  OF  DISHONOR, 


When  necessary  in  general. 
Form  of  the  notice. 
By  whom. 
To  whom. 

In  general. 

Person  guaranteeing  the  parent  of  a  bill. 
Person  aelivering  over  a  bill  without  indorsement  and 
not  guaranteeing  it. 
Mode  in  which  it  should  be  given. 
Within  what  time. 
Within  what  hours. 
Protest  of  foreign  bills. 
Within  what  time. 
Protest  of  inland  bills. 
Protest  for  better  security. 
Excused. 

By  part  payment. 
By  promise  to  pay. 

Only  where  the  paily  knows  of  the  laches. 
In  case  the  drawer  has  no  effects  in  the  hands  of  the 

drawee. 
Not  excused  where  the  drawer  has  eflfects  in  the  hands 
of  the  drawee  at  the  time  of  drawing,  or  at  any  time 
before  presentment. 

Though  to  less  amount  than  the  bill.  , 

Not  excus^  where,  though  there  are  no  actual  effects, 
'there  is  a  reasonable  expectation  of  the  bill  being 
honored. 
Not  excused  where,  though  the  drawer  has  no  effects, 
he  would  have  a  remedy  over. 
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Not  excuaed  in  an  action  against  the  indoner,  be* 

cause  the  drawer  has  no  effects  in  the  hands  of  tb# 

drawee. 
Not  excuaed  by  the  insd^eney  or  bayumptey  of  the 

drawer  or  other  par^. 
Whether  excused  in  case  of  the  know»  insolvency  of 

the  maker  of  a  note. 
Not  excuaed  by  an  agreement  not  appearing  on  the  foce 

of  the  note  that  it  shall  not  be  enloKed. 
Whether  excused  iii  case  of  accidsnt. 
By  ignorance  of  the  party's  lesidence. 
Pratett'  yihen  excuttd. 


Whmneeesaary  in  general.']  Ithasbeenstated^(atttf||l.  141.) 
that  it  is  not  necessary  to  present  any  bill  for  acceptance,  except 
such  as  are  made  payable  after  sight,  but  if  a  bill  be  pesented 
for  acceptance  and  refused,  it  is  necessary  to  give  notice  of  the 
refusal  to  the  drawer  or  indorsers,  otherwise  they  will  be  dis- 
charged. GooiUUl  V,  Dolley,  1  T.R.  712.  Rotcow  v.  Hardy, 
12  East,  434.  Orr  v.  Ma^nnit,  7  Eatt,  368.  Yet  if,  a£ter 
such  neglect,  but  before  me  bill  becomes  due,  the  holder  in- 
dofses  it  fer  a  valuable  consideration,  the  indorsee  without  no- 
tice of  the  laches,  as  already  stated,  may  recover  on  the  bilL 
O'Kerfev,  Dunn,  6  Taunt.  205.  lMarth,6\3,  5  M.^ 5.  282. 
S.  C.  ante,  p.  131.  Where  a  conditional  acceptance  or  an  ac- 
ceptance varying  from  the  terms  of  the  bill  has  been  taken  by 
the  holder,  he  should,  as  already  stated,  give  notice  to  the  other 
parties  that  he  has  taken  such  acceptance,  ante,,  p.  187;  and  he 
should  not  in  such  case  ^ve  a  genial  notice  of  nonraceeptaaoe, 
which  might  preclude  him  from  afterwards  insisting  upon  the 
conditional  or  varying  acceptance.  Ante,  p.  188.  A  n^^ect  to 
give  notice,  upon  the  refusal  of  anything  more  than  a  conrntional 
acceptance,  is  done  away  by  the  completion  of  those  conditions, 
before  the  bill  becomes  payable,  and  a  neglect  upon  the  reftisal 
of  anything  more  than  a  partial  acceptance,  discharges  the  per- 
sons intitled  to  it  only  from  their  rei^nsibiUty  as  to  the  pay- 
ment of  the  residue.  Bayley,  206.  Though  it  was  fonnerly 
held,  that  a  neglect  to  give  notice  did  not  ftirnish  a  defence,  un- 
less the  defendant  could  prove  that  he  was  prejudiced  thereby  ; 
Meggadon  v.  Holt,  12  Mod.  15.  1  Show.  317 ;  yet  it  has  been 
since  clearly  settled,  not  only  that  it  does  not  lie  upon  the  de- 
fendant to  shew  that  he  has  been  prejudiced  by  the  want  of 
notice,  (Me  Bi€kerdike  v.  Bollman,  1  T.  R.  409,)  but,  that  the 
not  bdng  prejudiced  is  no  answer  to  the  defence  of  laches,  pro- 
vided the  arawer  had  eflects  in  the  hands  of  tho  drawee.    See 
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Dennis  v»  Morris,  3  Esp,  158.    Peach  v.  Burgess,  cited  I  T.  R. 
407. 

Where  the  acceptor  of  a  bill  directed  the  indorsee  (who  was 
the  banker  both  of  the  acceptor  and  drawer)  to  send  to  the 
house  where  it  was  payable  and  to  forbid  its  payment,  it  was 
held  that  the  indorsee  was  not  bound  to  flfive  notice  of  those 
directions  to  the  drawer.     Cross  v.  Smith,  1  M.  S^  S.  545. 

Where  notice  of  dishonor  has  been  given,  a  second  notice  is 
not  requisite,  though  the  part^  who  gave  the  notice  says  at  the 
time,  that  he  will  retain  tne  bill  for  a  certain  time,  having  rea- 
son to  believe  that  a  friend  of  the  acceptor  will  advance  1dm 
the  money.  Forster  v.  Jurdison,  16  East,  105.  So  where  no- 
tice of  non-acceptance  has  been .  given,  and  the  bill  is  again 
presented  for  payment  and  refused,  it  is  not  necessary  to  give 
notice  of  such  latter  refusal.  Price  v.  Dardell,  cor.  Lord 
Kenyan,  1794.  Chitty,  300.  5th  Ed.  232.  7th  Ed.  De  la  Torre 
V,  Barclay,  1  Stark.  7. 

Where  Uie  drawer  and  acceptor  of  a  bill  are  Bctitious  persons, 
a  party  who  has  indorsed  the  bill  for  accommodation,  but  with- 
out fraud,  is  intitled  to  notice,  for  he  only  places  himself  in  the 
common  situation  of  an  indorser.  Leach  v.  Hewitt,  4  Taunt. 
731. 

With  regard  to  want  of  notice  where  a  bill  is  refused  ac- 
ceptance and  is  afterwards  accepted,  see  Note  41. 

Form  of  the  notice,^  It  is  not  necessary  that  a  notice  of  dis- 
honor should  be  in  writing.  Goldsmith  v.  Bland,  Bay  ley,  224. 
Cross  V.  Smith,  IM.S^  S,  545.  But  the  notice  must  apprise  the 
par^  of  the  fact  of  dishonor,  and  not  contain  *a  demand  of 
payment  only.  Thus,  where  it  was  in  the  following  terms  ; 
"  I  am  desired  to  apply  to  you  for  the  payment  of  the  sum  of 
150/.,  due  to  myself  on  a  draft  drawn  by  Mr.  C.  on  Mr.  C, 
which  I  hope  you  will  on  receipt  discharge,  to  prevent  the  ne- 
cessity of  law  proceedings,  which  otherwise  will  immediately 
take  place,"  it  was  held  not  to  be  sufficient.  Per  Abbott  C,J. 
"  There  is  no  precise  form  of  words  necessair  in  giving  notice 
of  the  dishonor  of  a  bill  of  exchange,  but  the  language  used 
must  be  such  as  to  convey  notice  to  the  party  what  the  bill  is, 
and  that  payment  of  it  has  been  refused  by  the  acceptor.  The 
letter  did  not  convey  to  the  defendant  any  such  notice,  it  does 
not  even  say  that  the  bill  was  ever  acceptc»«"  Hartley  v.  Case, 
4  B.ii'C.  339.  In  an  action  against  the  indorser  of  a  bill, 
the  notice  was  as  follows  :  ''I  give  you  notice  that  a  bill  for, 
&c.  draton  by  you,  &c."  and  Abbott  C.  J.  thinking  that  this 
variance  was  calculated  to  mislead,  held  the  notice  to  be  bad 
and  non-suited  the  plaintiff.  Beauchamp  v.  Cash,  D.  S^  R. 
N.  P.  C.  3.  The  following  letter  from  the  holder  to  the  payee 
of  a  note  was  held  to  be  sufficient  notice.  "  Mr.  Ellis  (the 
maker)  is  unable  to  pay  the  note  for  a  few  days ;  he  says  he  shall  be 
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ready  in  a  week,  which  will  be  in  time  for  us  — -*  only  fonn 
to  acqaaint  you."     Margesson  v.  Goble,  2  Chitty,  364.  (^Note 

By  tohom,^    It  was  formerly  held  that  notice  of  dishonor,  to 
be  available,  must  come  from  the  holder  of  the  bill.    Tindal  v. 
Brounif  I  T.R*  167.    Where  it  was  objected,  that  notice  to 
the  drawer  had  not  been  given  by  the  holder,  but  by  one  of  the 
indorsers,  the  Lord  Chancellor  said,  **  The  settled  doctrine  is, 
according  to  the  language  of  Mr.  Justice  Buller  in  Tindal  v. 
Broum,  and  there  is  ^at  reason  for  it ;  for  the  ground  of  dis- 
charging the  drawer,  is  that  the  holder  gives  credit  to  some  per- 
son liable,  as  between  him  and  the  drawer.    Notice  from  any 
other  person  that  the  bill  is  not  paid,  is  not  notice  that  the  holder 
does  not  give  credit  to  a  third  person.    The  doctrine  has  been 
acted  upon  very  often  since."    Ex  parte  Barclay,  7  Ves,  597* 
So  a  previous  knowledge  that  a  bill  will  be  dishonored,  is  not 
equivalent  to  notice  of  the  dishonor;    Nicholson  v*  Gouthit, 
2  H.  Bl,  162 ;  for,  as  it  was  said  by  Ashurst  J.  in  Tindal  v. 
Brown,  1  T.  A.  169.,    "  notice  means  something  more  than 
knowledge,  because  it  is  competent  to  the  holder  to  give  credit 
to  the  maker."    Thus,  when  a  few  days  before  a  bill  became 
4iue,  the  acceptor  told  the  drawer  that  he  should  not  be  able  to 
take  it  up,  and  gave  the  drawer  52.  55.,  as  part  of  the  amount, 
who  promised  to  take  it  up ;  in  an  action  by  the  indorsee  against 
the  arawer^  no  notice  of  dishonor  was  proved,  and  Lord  Ellen- 
borough  was  of  opinion,  that  the  defendant  was  discharged  upon 
the  bm  for  want  of  due  notice,  but  that  the  plaintiff  was. en* 
titled  to  recover  the  5^  5s.  as  money  had  and  received  to  his 
use.    Baker  v.  Birch,  3  Campb,  107. 

In  an  action  against  the  indorser  of  a  bill,  a  witness  of  the 
name  of  Cutler  was  called,  who  stated  that  he  had  been  em- 
j>loyed  by  the  original  parties  to  get  the  bill  discounted,  that 
when  it  became  due  it  was  in  the  hands  of  one  Abbott,  to  whom 
the  plaintiff  had  indorsed  it;  that  the  day  after,  the  witness  met 
the  defendant  and  told  him  that  it  had  not  been  paid.  Per 
Lord  Ellenborough,  "  If  you  could  make  Cutler  the  agent  of 
the  holder  of  the  bill,  the  notice  would  be  sufficient,  but  in 
reality  he  was  a  mere  stranger.  The  bill  when  dishonored* 
lay  at  the  banker's  of  Abbott,  with  whom  Cutler  had  no  sort 
of  connection.  But  the  notice  must  come  from  the  person  who 
can  give  the  drawer  or  indorser  his  immediate  remedy  upon  the 
bill,  otherwise  it  is  merely  an  historical  fact  In  this  case, 
CttUer  was  not  possessed  of  the  bill,  and  had  no  control  over 
it  The  defenaant  therefore  is  not  proved  to  have  had  any 
legal  notice  of  the  dishonor  of  the  bill,  and  is  discharged  from 
the  liability  he  contracted  by  indorsing  it"  Stewart  v.  Kennett, 
2  Campb.  177. 

Butj  in  many  later  cases  it  has  been  held,  that  it  is  not 
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necesMiy  that  the  notice  Bhould  proceed  from  the  holder  of 
the  bill,  it  is  sufficient  if  it  come  mmi  some  person  untitled  to 
call  for  payment  or  reimbursement     Bayley,  207.     Thus,  in 
an  action  asainst  the  drawer  of  the  bill,  it  being  proved  that  a 
message  had  been  ieft  at  the  defendant's  house  by  the  acceptor, 
stating  that  tlie  bill  had  been  dishonored,  Lord  Kenyon  aaid« 
that  it  made  no  difierence  who  apprised  the  drawer,  since  the 
object  of  the  notice  was,  that  the  drawer  might  have  recoune 
to  die  acceptor.     Shaw  v.  Croft,  1798.     ChiUy,  294.  &th  Ed. 
227.  7th  Ed,  (Note  43.)     Where  the  plaintiff,  the  holder  of  a 
bill,  gave  due  notice  of  the  dishonor  to  an  indoraer,  who  gave 
due  notice  to  the  drawer,  the  defendant,  it  was  objected  that  the 
plaintiff  had  given  no  notice  to  the  defendant    Per  Lawrence  J. 
'^  I  am  of  <^paiion,  that  the  drawer  or  indorser  b  liable  to  all 
Mibseqiient  mdoreers,  if  he  had  due  notice  of  the  dishonor  of 
the  bul  from  any  person  who  is  a  party  to  it.    Such  a  notiee 
must  serve  aU  the  purposes  fior  wfaicn  the  giving  of  notice  is  re- 
(piiied.    The  drawer  or  indorser  is  authoritatively  infocmed,  that 
the  hill  is  dishonored ;  he  is  enabled  to  take  it  up  if  he  jdeases* 
and  he  may  unmediately  proceed  against  tiie  acceptor  or  prior 
indorsers."    Jameson  v.  §unnton,  2  Cafnpfr.  373.    So,  where  in 
an  action  against  the  drawer,  it  appeared  that  notice  had  been 
given  to  an  indorser,  and  by  him  on  the  following  day  to  the 
defendant.  Lord  EUenborougfa  was  of  opinion,  that  notice  from 
any  person  who  was  a  party  to  the  bill  was  sufficient     Wiiaon 
V,  Swabey,  1  Stark,  34 ;  see  alto  Bray  v.  Hadwen,  5  M.6(  Sm 
66.    So  also,  whero  in  a  similar  action  it  appeared,  tiiat  on  the 
day  on  which  the  bill  was  dishonored,  the  acceptor  wrote  a 
letter  to  the  drawer^  stating  that  he  had  not  been  able  to  pay 
the  bill,  and  that  it  was  &en  in  the  hands  of  the  plainti&. 
Lord  EUenborongh  held  the  notice  from  the  acceptor  sufficient. 
Rather  v.  Kieran,  4  CamjA,  87.    Upon  this  case  it  has  beea 
observed,  that  it  may  perhaps  have  been  decided  on  the  ground, 
that  the  acceptor  wrote  for  the  plaintiff  and  as  his  agent.    Bay- 
ley,  208.    It  is  prudent  in  each  party  who  receives  a  notice,  t» 
give  immediate  notice  to  those  parties  against  whom  he  may 
have  right  to  claim,  for  the  holder  may  have  omitted  notice  to 
some  of  them,  or  thene  may  be  difficulties  in  proving  such  no* 
tice«    lb.  209. 

Te  wAom,  in  general,"]  Where  tiie  holder  of  a  bill  is  desirons 
of  suing  all  the  parties  to  it,  he  should  give  notice  to  all,  for  if 
he  only  gives  notice  to  his  immediate  indorser,  &c.  it  is  possi- 
ble, that  such  notice  may  not  be  regularly  transmitted  to  the 
pior  parties,  who  may  consequently  be  discharged.  But,  if 
he  give  notice  to  his  immediate  indorser,  and  he  in  due  time 
to  hit  indorser,  and  so  on  to  the  drawer,  the  hinder  may  sue 
all  or  any  of  such  parties,  and  it  is  no  objection  in  such  case, 
that  thera  was  no  notice  immediately  from  the  plaint^  to 
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tiie  defiuidtat.  BtufUyf  209;  if  wken  a  bill  becomes 
das  9Bd  is  dishosKBad,  tha  diawez  or  iiidoraer  is  dead«  notice 
of -tlie  dndioBor  •ught  to  be  gifven  to  his  personal  representative* 
See  mtU,  p.  147,  (Note  44.)  If  he  has  become  bankrupt, 
natioB  eifen  to  ktm  before  the  ttppoistment  of  assignees  will  be 
good,  for  the  basdoiipt  represents  his  «state  unti^  the  assignees 
are  chosen.  Ei  parte  Moline,  19  Vet,  216.;  mid  see  Khbde 
V.  Proctor,  4  B.S^C  611 ;  pott.  Where  the  indorser  of  a 
dishonored  bill  was  abroad  in  Jamaica,  but  had  a  house  in 
£iB|^and,  and  notice  was  sent  to  his  house  and  the  bill  was 
shewn  to  his  wife,  vrho  was  m£armed  of  the  non-payment, 
lionl  Kenyonheld  it  to  be  sufficieot.  Cromweli  v.  Hynson^ 
2  £sp.  511 ;  and  see  Rhode  v.  Proctor,  4  J3.  ^  C.  523.  The 
oajMs  ui  wbidi  it  has  been  held  necessary  to  nve  notice  to  a 
peooB  who  has  guasanteed  the  payment  of  a  hil^  will  be  stated 
■safBaftBr* 

It  was  lonnerly  doubted  whether  before  an  iodorser  could  be 
sued«  it  was  not  necessary  to  make  a  demand  upon  the  drawer ; 
but  it  has  since  been  held,  that  neither  in  case  of  a  foreign 
biH,  BrenUey  v.  Fnuier,  1  Stra,  441,  nor  of  an  inland  bill, 
Heglin  v,  Adamson,  2  Burr*  669,  nor  of  a  check*  Per  Ld, 
Elknbmvugh^  Rbdford  v.  Badge,  2  Campk.  539,  is  the  holder 
eampeUed  to  make  a  demand  upon  the  drawer  or  indorser, 
before  he  sues  the  indorser. 

Notioe  to  one  partner  is  notice  toall.  (Notfi  45.)  The  defend- 
ants weie  sned  as  drawers  of  a  bill,  purporting  to  be  drawn  by 
Wood,  as  the  ^^nit  of  George,  James,  and  John  Parker,  upon 
John  Paxker.  There  was  no  proof  that  Wood  had  Authori^ 
fnm.  the-defiendants  to  draw  the  bill,  but  a  witness  swore  that 
he,  as  the  aeent  of  John  Parker,  the  drawee,  and  one  of  the 
defendants,  had  accepted  it  on  his  account.  Lord  £llenborough 
hekl,  that  ^6  bill  having  been  accepted  by  order  of  one  of  the  de- 
liBiidaBlB,  was  auffieient  evidence  of  its  having  been  ireeularly 
tewn,  and  farther  that  the  accqitor  being  likewise  a  drawer, 
then  would  be  no  occasion  for  the  plaintiff  to  prove  that  the 
de&n^aits  had  received  onress  notice  of  the  dishonor  of  the 
bifi,  as  this  must  necessarily  have  been  known  by  one  of  them, 
and  the  knowfedge  of  one  vras  the  knowledge  of  all.  Parthoute 
v*  Parker,  1  Contpfr.  82 ;  and  see  Alderson  v.  Pope^  Id»  404. 
Bignold  V.  Waterhoute,  IM.l^S.  259.  (if^U  46.)  Notice  to  the 
attorney  of  the  party  is  not  sufficient.  Crosse  v  Smith,  I  M.  2^ 
&  554.  A  |)ei8on  entitled  to  notice,  may  dispense  with  it  by 
undertaking  to  make  enquiries  himself  as  to  die  bill  being  paid. 
Phipeon  v.  KneUer,  4  Campb,  285.  etated  post. 

Where  a  bill  is  accepted  specudly  at  a  banker's,  or  other 
place,  and  .is  tbove  dishonor^,  it  is  not  necessaiy  to  give  no- 
tice of  such  dishonor  to  the  acceptor.  In  an  action  against 
the  acceptor  of  a  bill,  accepted  payable  at  Coutts  &  Co.  no 
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prpof  Was  given  of  an^  notice  of  dishonor,  to  the  defenda&C; 
Bay  lev,  J.  was  of  opinion,  that  the  defendant  was  not  entided 
to  notice,  and  the  pkintiff  had  a  verdict,  and,  on  motion  to  ea- 
ter a  nonsuit,  Per  Abbott,  C,  J.  **  It  may  be  very  doubtful 
whether  any  notice  at  all  be  necessary  under  any  circumstances ; 
for  here  the  acceptor,  having  appointed  a  special  place  for  pay- 
ment, may  perhaps  be  considered  as  having  made  Coutts  6c 
Co.  his  aeents,  for  the  purpose  of  paying  the  bill,  and  then 
their  refussQ  to  pay  may  be  considered  as  a  refusal  by  him,  "in 
which  case  no  notice  could  be  necessary.''  Smith  v.  Thatcher, 
4  B,&;A.  200.  The  defendant  had  accepted  a  bill,  payable  at 
Lubbock's,  which  was  there  dishonored  when  due.  At  the  trial, 
Abbott,  C*  J.  was  inclined  to  think,  that  since  the  decision  in 
Rowev.  Youn^,  (ante,  p.  184.)  the  plaintiff  was  bound  to  prove 
that  he  had  given  notice  of  non-paymept  to  the  defendant,  and 
the  cause  being  undefended,  he  nonsuited  the  plaintiff,  with 
liberty  for  him  to  move  to  enter  a  verdict.  On  cause  shewn, 
the  court  held  such  notice  to  be  unnecessary.  Per  Baylev,  J* 
**  An  acceptance,  payable  at  a  banker^  is  substantially  a 
statement  by  the  acceptor,  that  that  is  the  place  at  which  pay* 
ment  will  be  made  by  himself,  his  banker,  or  his  agent ;  and 
it  is  the  duty  of  the  acceptor  to  take  care  that  such  payment  is 
duly  made.  He  has  an  opportunity,  from  time  to  time,  of  call* 
ing  on  the  bankers  for  his  account,  and  he  may  give  them  di- 
rections to  send  all  bills  to  him,  as  soon  as  they  are  paid,  and 
then,  by  looking  at  such  accounts,  he  will  know  whether  such 
payments  have  been  made  or  not."  Treacher  v.  Hinton,  4  B. 
^  il.  413.  So,  upon  a  note  made  payable  at  a  banker's,  no- 
tice of  dishonor  to  the  maker  is  unnecessary.  Pearte  v.  Pern* 
berthy,  3  Campb.  261. 

To  whom — person  guaranteeing  the  payment  of  a  biU,']  There 
appears  to  be  no  general  rule,  that  the  party  who  guarantees 
the  payment  of  a  bill,  shall  be  discharged  -irom  his  engagement, 
in  case  the  holder  neglect  to  give  him  notice  of  its  dishonor. 
The  cases  which  have  occurred  on  this  subject,  have  been  de- 
termined, each  on  its  own  peculiar  circumstances,  and  the  prin* 
ciple  of  those  decisions  seems  to  be,  that  where  the  guarantee- 
ing party  has  been  prejudiced  by  the  neglect,  he  is  discharged, 
but  that  where  no  such  prejudice  could  arise  from  the  neglect, 
he  is  not  discharged.  The  defendants  wishing  to  purchase 
goods  from  one  Martin,  gave  him  the  plaintifis'  guarantee  for 
the  amount,  and  a  bill  for  the  value  of  the  goods  accepted  by 
themselves.  Before  the  bill  became  due,  the  defendants  be- 
came bankrupts,  and  the  plaintifis  being  obliged  to  pay  on  their 
guarantee,  brought  their  action  to  be  reimbursed.  As  a  de- 
fence, it  was  insisted,  that  the  bill  had  not  been  presented  to 
the  acceptor  when  due,  without  which  Martin  could  pot  have 
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recovered  against  the  plaintiffs,  on  their  guarantee ;  hut  the 
court  held  that  such  presentment  was  not  necessary.  Per  Lord 
EUenbanugh.  "  I'lie  same  strictness  of  proof  is  not  neoessaiy  to 
char^  the  guarantees,  as  would  have  heen  necessary  to  support 
the  bill  itself,  where,  by  the  law-merchant,  a  demand  upon, 
and  refusal  by,  the  acceptors  must  have  been  proved,  in  order 
to  charge  any  other  party  upon  the  bill,  and  this,  notwith*^ 
standing  the  bankruptcy  of  the  acceptors,  as  was  recognised  in 
Ruuell  V.  Langstaffe,  Dougl,  515.  But  this  is  not  necessary 
to  char|e  ^arantees,  who  insure,  as  it  were,  the  solvency  of 
their  pnnapals ;  and,  therefore,  if  the  latter  become  bankrupt^ 
and  notoriously  insolvent,  it  is  the  same  as  if  they  were  dead» 
and  it  is  nugatory  to  go  through  the  ceremony  of  making  a  de- 
mand upon  them."  Warrington  v.  Furbor,  8  East,  242.  The 
defendants  guaranteed  the  payment  of  a  bill,  drawn  by  Daven- 
port and  Iminey,  on  G.  Houghton.  On  the  14th  of  July, 
1808,  the  bill  became  due,  but  was  not  presented.  No  notice 
of  dishonor  was  given  to  the  defendants.  In  Februaiy,  1809, 
Davenport  and  Finney  became  insolvent,  and,  in  July,  1809, 
Houghton  was  declared  a  bankrupt  No  application  was  made 
to  the  defendants,  till  afier  both  those  dates.  A  verdict  was 
found  for  the  plaintiffs,  which  the  court  of  C.  P.  set  aside,  and 
ordered  a  nonsuit  to  be  entered.  Per  Mansfield,  C,J.  "  In 
Warrington  v.  Furbor,  (supra),  Loid  EUenborough  expressed 
the  opinion  of  the  court,  that  althoctfh  the  insolvency  of  ihe 
parties  to  a  bill  would  not,  in  genersu,  dispense  with  the  neces- 
sity of  presenting  it  for  payment,  yet  where  it  was  obvious  that 
it  could  not  avail,  the  same  strictness  of  proof  was  not  neces* 
sary  to  charge  a  guarantee,  and,  therefore,  if  the  parties  be- 
came bankrupt,  and  notoriously  insolvent,  it  was  the  same  as  if 
they  were  dead.  Now,  this  case  is  decided  on  the  ground, 
that  the  pursuing  the  course  of  applying  to  the  acceptor,  in  that 
case,  as  here,  to  the  acceptor  and  drawer,  would  have  been  of 
no  effect,  because  there  the  bankruptcy  had  already  happened 
before  the  bill  became  due.  Here  the  insolvency  aid  not 
occur  till  long  after  the  bill  became  due,  and  Houghton's 
bankruptcy  was  long  after  that.  For  any  thing,  then,  that  ap- 
pears, if  this  gentleman  had  demanded  the  money,  either  of 
the  acceptor  or  drawer,  the  bill  might  have  been  paid.  That, 
too,  was  a  guarantee  of  payment  of  the  price  of  goods ;  this 
is  for  a  bill,  and  the  contract  necessarily  implies,  that  the  de- 
fendants will  pay  it,  if  the  plaintifb  do  not,  being  called  on  in 
a  proper  manner ;  and,  therefore,  though  that  case  has  relaxed 
the  strictness  of  the  proof  of  presentment  and  notice,  and  seems 
to  decide,  that  it  is  not  necessaiy  to  pursue  the  same  strictness 
in  order  to  charge  the  guarantee,  as  to  charge  the  drawer  of  a 
bill,  yet  it  may  still  be  inferred  from  it,  that  if  the  necessary 
steps  are  not  taken  to  obtain  payment  from,  the  parties  who-  are 
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liable  on  lihe  bill,  and  solvent,  the  guarantoe  mvst  be  dis« 
chaiged."  PWips  v.  Astliug,  2  Taunt.  206.  The  coadhion 
of  a  bond,  after  reeitiag,  that  defendant  and  J.  S.  had  deli- 
veied  and  indoraed  to  tibe  ^aintxff  a.  bill  of  exchange,  drawn 
by  J.  S.  and  accepted  by  A.  B.,  was,  that  defendant  and  J.  S« 
or  either  of  them,  their  heinr,  &c.  should  pay,  or  cause  to  be 
paid,  to  the  plaintiff  the  sum  secnied  by  the  bill,  vithio 
one  month  aner  it  should  become  due  and  payable,  in  ease  it 
should  not  be  then  paid  by  the  acceptor,  acooraiog  to  the  tenor 
of  the  said  bill,  together  with  interest,  he.  The  defendant 
pleaded,  that  the  bill  when  due  had  net  been  presented  for  pay*- 
meat  to  the  acceptor,  and  that  due  notice  of  its  dishonor  had 
not  been  given  to  the  defendant  end  J.  S.  or  to  either  of  them^ 
The  court  held  the  plea  bad.  Per  Abbott,  C.  J.  "  It  is  con- 
tended by  die  defendant's  plea,  that  we  afe  to  engraft  on  this 
bond  those  limitatioas  which  the  law  imposes  upon  the  holders 
of  bills  of  exchange,  viz.  a  due  presentment  to  the  acceptor, 
and  a  notice  of  dishonor  to  the  drawer  and  indorser.  I  am  of 
opinion  that  we  ought  not  to  do  so.  I  do  not  rely  en  the  case 
of  Warrington  v,  Furbtw,  because  that  case  has  been  broken  in 
upon  by  the  case  of  FhilUps  v,  AstUng.  But,  there  is  a  main 
distinction  between  those  cases  and  the  present,  for  in  both  of 
them  the  guarantees  were  givoi  by  persons  not  interested  as 
parties  to  the  original  instrument.  But  here  the  bond  is  given 
by  J.  S.  and  the  defendant,  who  were  both  parties  to  the  bill. 
Now,  in  that  character,  if  no  bond  had  been  given,  it  is  clear 
that  they  would  have  been  liable  in  case  die  formalities  stated 
in  the  pleas  had  been  complied  with,  and,  if  the  only  object  of 
the  bond  had  been,  to  eive  the  plaintiff  a  security  of  a  hi^er 
nature,  and  to  make  Uie  party  liaUe  in  case  these  formalities 
had  been  complied  with,  I  think  we  should  have  found  it  so 
expressed  in  the  condition,  and  not  finding  that,  I  therefore 
condude,  that  the  parties  meant  to  engage  to  pay  the  bill,  at 
all  events,  as  sureties  for  the  acceptor,  in  case  he  did  not  pay 
it."  Murray  v.  King,  5  B,  6^  A,  165.  The  plaintifis  having 
sold  wools  to  C.  &  P.  for  which  they  accepted  a  bill  at  eigm 
months,  the  defendants  agreed  to  guarantee  half  the  amount. 
The  bill  became  due  on  2SSh  October,  1818,  but  was  not  pre- 
sented to  C.  &  P.  nor  was  any  notice  of  non-payment  given  to 
the  defencbnt.  About  the  4th  September,  in  the  same  year, 
C.  &c  P.  had  become  insolvent.  ■  It  did  not  appear  that  the  de- 
fendant had  sustained  any  damage  by  want  of  ]»reseatment  and 
notice.  On  the  22d  of  tnat  month,  the  plaintiffi  wrote  to  the 
defendant,  requesting  him  to  accept  a  bill  at  one  month,  for 
the  sum  guaranteed  by  him.  A  vezdict  having  been  found  for 
the  plaintiA,  the  court  refused  to  set  it  aside,  saying,  that  the 
case  of  Phuiips  v,  Aitlw  differed  very  materially  ^m  this. 
That  the  insolvency,  in  that  case,  did  not  happen  till  after  the 
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biU  became  due ;  but,  in  the  present  initaace,  so  early  as  the 
2Sd  September,  tlw  Pendant  had  notice  that  C.  &  P.  were  in- 
solvent, and  that  the  pluntiff  would  look  to  him  for  pay- 
ment.   Holbrmo  «.  WiOdns,  IB.^C,  10. 

To  whom — jurum  deliveriTig  over  a  Hli  viAout  indortement, 
end  not  ftummtestnf  ft. j  In  general,  where  a  party  delivers 
over  a  bOl  without  indorsing  it,  and  without  guaranteeing  the 

Cyment,  he  is  not  entitled  to  notioe  of  its  dishonor,  and  may 
aned  upon  the  original  consideration,  without  the  proot' 
of  any  such  notice.  Thus  when  the  defendant  beinff  in- 
debted to  the  plaintiffs  for  goods  sold,  and  C.  being  indebted 
to  the  defendant,  the  plainti£b  with  the  consent  of  the  de- 
fendant, drew  a  bill  on  C.  at  two  months,  which  C.  ac- 
cepted, but  afterwards  dishonored,  it  was  hdd  that  the  de- 
fendant was  not  entitled  to  notice  of  the  dishonor,  his  name  not 
being  on  the  bill,  and  that  the  plaintiffs  were  entitled  to  re* 
cover  on  the  original  oonside&ation.  Swinyard  v.  Bowes,  S 
M.  ^  S.  62.  Irving  Sc  Co.,  resident  in  America,  employed 
Van  Wart,  resident  at  Birminglmm,  to  purchase  and  ship 
goods  for  them.  On  account  of  such  purchases  they  sent  to 
Van  Wart,  a  biU  drawn  by  Cranston  6c  Co.,  upon  Greg  and 
Lyndsay  in  London,  but  did  not  indorse  it.  Van  Wait  em- 
ployed his  bankers  to  present  the  bill  for  acceptance.  G.  and  L. 
refused  to  accept,  but  the  bankers  did  not  give  notice  until  the 
day  of  payment,  when  it  was  again  mshonored.  Before 
the  biU  arrived  in  this  country,  Cranston  &  Co.  became  bank* 
rapt,  and  had  not,  either  wlien  the  bill  was  drawn  or  when  it 
bccaime  due,  any  funds  in  the  hands  of  the  drawees.  In  an 
action  b^  Van  Wart  against  the  bankers,  for  neglecting  to  give 
faim  notice  of  te  non-acceptance  of  the  l»U,  it  was  held  that 
inasmuch  as  Irving  &  Co.  not  having  indorsed  the  bill,  were 
not  entitled  to  notice  of  the  dishonor,  and  still  remained  liable 
to  Van  Wart  for  the  price  of  the  goods  furnished  to  them,  and 
as  Cranston  &  Co.  were  not  entitled  to  notice,  as  they  had  no 
funds  in  the  hands  of  G.  and  L.,  Van  Wart  could  not  recover 
the  whole  amount  of  the  bill,  but  such  damages  only  as  he  had 
sustained  in  consequence  of  his  having  been  delayed  in  the 
pursuit  of  his  remedy  against  the  drawer.  Per  Abbott,  C.  J. 
**  We  are  of  <^inion  tluit  the  plaintiff  has  not,  as  between 
him  and  Irving  fie  Co.,  made  the  bill  his  own  ;  that  he  might, 
notwithstanding  the  want  of  notice  of  the  non-acceptance,  have 
lecevered  from  them  the  amount  of  the  bill  in  an  action  for  money 
paid ;  or  if  he  had  notice  of  the  dishonor  before  he  had  bought 
and  seat  the  goods  which  they  had  ordered  him  to  buy,  he 
might  have  iltumed  the  bill,  and  have  abstained  from  ordering 
or  Jbuying  the  goods.  It  will  have  been  observed  that  Irving 
&  Co.  sent  the  bill  to  the  plaintiff  without  their  indorsement, 
and  pliable  to  his  «wa  oroer.    The  counsel  for  the  plaintiff 
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was  under  the  necessity  of  arguing  this  case,  fti  if  he  were 
arguing  for  Irving  &  Co.  in  an  action  brought  against  them 
by  the  plaintiff ;  and  it  was  contended  that  Irving  &  Co.  were 
entitlea  to  notice  of  the  non-acceptance  in  this  case,  as  thev 
would  have  been  by  the  law-merchant,  in  the  case  of  a  biU 
indorsed  by  them  to  the  plaintiff.  And  the  case  of  Sioinyard 
and  others  v.  Bowet,  {tupra)  is  an  authority  the  other  way.  If 
a  person  deliver  a  bill  to  another  without  indorsing  his  own 
name  upon  it,  he  does  not  subject  himself  to  the  obhgations  of 
the  law-merchant ;  he  cannot  be  sued  on  the  bill,  either  by  the 
person  to  whom  he  delivers  it^  or  by  any  other.  And  as  he 
does  not  subject  himself  to  the  obligations,  we  think  he  is  not 
entitled  to  the  advantages.  If  the  holder  of  a  bill  sell  it 
without  his  own  indorsement,  he  is,  generally  speaking,  liable 
to  no  action  in  respect  of  the  bill.  If  he  deliver  it  without  his 
indorsement  upon  any  other  consideration,  antecedent  or  con- 
comitant, the  nature  of  the  transaction,  and  all  circumstances 
regarding  the  bill,  must  be  enquired  into,  in  order  to  ascertain 
whether  ne  is  subject  to  any  responsibility.  If  the  bill  be  de- 
livered, and  received  as  an  absolute  discharge,  he  will  not  be 
liable,  if  otherwise  he  may  be.  The  mere  fact  of  receiving 
such  a  bill  does  not  shew  it  was  received  in  discharge.  Bishop 
V.  Roioe,  and  Swinyard  and  others  v.  Boioes,  before  mentioned." 
Van  Wart  v.  WooUey,  3  B.  ^  C.  439. 

Mode  in  which  it  should  be  given."]  Sending  a  verbal  notice 
to  a  merchant's  counting-house  in  the  ordinary  hours  of 
business  is  sufficient,  though  there  is  no  one  there.  (Note  AT.) 
The  plaintifls  sued  the  defendants  as  indorsers  of  two  foreign 
bills,  and  to  prove  notice,  shewed  that  they  sent  a  clerk  to  the 
defendant's  counting-house  near  the  Exchange  between  four 
and  five  o'clock  in  the  afternoon ;  nobody  was  in  the  counting- 
house  ;  the  clerk  saw  a  servant  girl  at  the  house,  who  said  that 
nobody  was  in  the  way,  and  he  returned,  having  left  no  message 
with  her.  Lord  Eldon  told  the  jury  that  if  they  thought  the 
defendants  ought  to  have  had  somebody  in  the  counting-house 
at  the  time,  he  was  of  opinion  that  Uie  plaintiff  had  done  all 
that  was  necessary  by  sending  their  clerk ;  that  the  notice  was 
in  law  sufficient  if  the  time  was  regular,  whether  the  defendants 
were  solvent  at  the  time  or  not.  The  jury  thought  that  the 
defendants  ought  to  have  had  somebody  in  the  counting-house 
at  the  time,  and  that  the  plaintifis  had  done  all  that  was  neces- 
saiy.  Goldmith  v.  Bland,  1  March,  1800,  Bayley,  224. 
The  cashier  of  the  holder  of  a  bill  took  it  about  ten  o'clock  in 
the  morning  to  the  counting-house  of  the  drawer,  to  give  notice 
of  the  dishonor.  The  outer  door  of  the  counting-house  was 
open,  but  the  inner  door  was  locked.  The  cashier  knocked, 
and  made  noise  enough  to  be  heard  if  any  one  had  been  within ; 
he  waited  two  or  three  minutes,  but  nobody  coming,  he  went 
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sway  and  returned  to  the  holder's  counting-house.  On  his 
return  there  he  found  the  drawer's  attorney  there,  and  infonned 
him  what  he  had  done.  The  cashier  had  also  seen  one  of  the 
drawer's  clerks  on  that  morning  before  he  had  orders  to  take 
the  bill  to  their  counting-house,  but  though  he  then  knew  .of 
the  bill  being  returned,  he  did  not  inform  2ie  clerk  of  that  fact. 
On  the  next  morning  about  half  past  ten,  the  cashier  went  to 
the  counting-house  of  the  drawers  for  the  same  purpose  with** 
out  effect,  and  on  his  return  he  again  saw  the  attorney  of  the 
drawers,  and  informed  him  of  what  he  had  done.  At  neither 
time  did  the  cashier  leave  any  written  notice  of  the  dishonor  of 
the  bill.  The  notice  was  held  sufficient.  Per  Ld.  ElUn^ 
borough,  **  The  period  from  ten  to  eleven  was  a  time  durine 
which  a  merchant's  counting-house  ought  to  be  open,  and 
some  person  expected  to  be  met  vrith  there.  The  counting* 
house  IS  a  place  wheie  all  appointments  respecting  the  joint 
business,  and  all  notices  should  be  addressed,  and  it  is  the 
duty  of  the  merchant  ^to  take  care  that  a  proper  person  be  in 
attendance.  It  has  however  been  argued  that  notice  in  writing 
left  at  the  counting-house,  or  put  into  the  post,  was  necessary^ 
but  the  law  does  not  require  it,  and  with  whom  was  it  to  be 
left  ?  Putting  a  letter  into  the  post  is  only  one  mode  of  giving 
notice,  but  where  both  parties  are  residmg  in  the  same  post 
town,  sending  a  clerk  is  a  more  regular  and  less  exceptionable 
mode."  Crosse  v.  Smith,  I  M.  Hf  6'.  545.  And  tee  Bancroft  v. 
Hall,  Holt,  476.  post  p.  207. 

Putting  a  letter  properly  addressed,  and  containing  the 
notice  of  dishonor,  into  the  post  office,  is  sufficient  evidence  of 
notice.  Where  there  was  no  other  evidence  than  this,  the 
court  of  C.  P.  held  it  sufficient.  Saunderson  v.  Judge,  2  H, 
Bl.  509.  So  in  the  case  of  foreign  bills,  notice  by  the  post, 
either  to  or  from  England,  will  be  sufficient.  Where  the  ques- 
tion was  whether  a  bill  drawn  on  certain  persons  at  Genoa 
had  been  duly  presented  and  due  notice  of  dishonor  given,  it 
appeared  that  the  bill  had  been  put  into  the  post  office  at 
London  the  third  day  after  it  had  been  received,  which  was  the 
first  Italian  post  day.  It  was  further  proved  that  from  the 
disturbed  state  of  Italy  the  regular  post  had  been  interrupted, 
and  the  bill  had  not  arrived  at  Genoa  till  a  month  after  it 
became  due ;  that  it  was  immediately  presented  for  acceptance, 
which  being  refused,  it  vras  protested  and  the  protest  sent  off 
immediately  by  the, post  to  Endand.  Lord  Kenyon  said,  that 
he  was  of  opinion  that  if  the  plaintiffs  had  sent  the  bill  by  the 
ordinary  course  of  the  post,  they  had  done  all  that  they  were 
called  upon  to  do ;  that  they  could  not  foresee  that  the  post 
would  be  interrupted,  and  it  could  not  be  expected  that  tney 
should  send  the  bill  by  a  special  messenger  or  any  extraordi- 
nary mode  of  conveyance.  Kufh  v.  Weston,  3  Esp,  54.  So 
where  certain  bills  were  dishonored  in  India,  it  was  held  suf- 
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fident  for  Ike  psuty  tiiere  to  tend  notice  by  the  fiist  legolai 
ship  goini^'to  Sog^nd,  and  that  it  vhis  not  incumbent  on  bim 
to  send  it  by  a  foreign  ship  not  bonnd  to  Engbi&d.  MuUmoM 
«.  D*Epano,  %  H,  Bl,  565.  anU,  p.  142.  And  aee  DaHridiin 
«•  Parier^  6  Eatt,  3. 

In  oader  to  tender  a  notice  of  diil)onor  conveyed  by  the  post 
mffident,  it  must  appear  that  the  letter  containing  it  was  pro- 
perly directed.  Where  in  an  action  by  the  indorsee  against 
the  indorser,  the  letter  was  directed  to  "  Mr,  Haynes,  Brutoi," 
Abbott,  C.  J.  said,  **  This  is  not  sofficient  proof  of  notice. 
Where  a  letter,  folly  and  pardcnlarly  directed  to  a  peison  at  his 
usual  j^iaoe  of  residence,  is  proved  to  have  been  put  into  the 
post  office,  this  is  equivalent  to  a  proof  of  delivery  into  the 
bands  of  tiiat  person ;  because  it  is  a  safe  and  reasonable  pre- 
snaiption  that  it  reaches  its  destination ;  but  where  a  letter  is 
addressed  generally  to  A.  B.  at  a  Isurge  town,  as  in  the 
present  case,  it  is  not  to  be  absolutely  presumed  from  the 
fact  of  its  having  been  put  into  the  post  office,  that  it  was 
eirer  received  by  the  party  for  whom  it  was  intended.  The 
name  may  be  unknown  at  the  post  office, '  or  if  the  name  be 
known,  there  may  be  several  persona  to  whom  so  general  an 
address  would  apply.  It  is  therefore,  always  necessanr  in  the 
latter  case  to  give  some  further  evidence  to  show  that  the  letter 
did  in  fact  come  to  the  hands  of  the  person  for  whom  it  was 
intended."  •  WalUr  v.  Hayne$,  Ry,  ^  Moo,  149.  But  where 
the  bill  as  drawn  Was  dated  "  Manchester,"  and  the  letter 
containing  the  notice  of  dishonor  to  the  drawer  was  directed 
"  Mr«  Moore,  Manchester,"  Abbott,  C.  J.  said  *'  I  am  of 
opinion  that  this  was  sufficient  notice  of  the  dishonor  of  the  bill. 
If  the  drawer  of  a  bill  of  exchange  dates  his  bill '  London,'  I 
think  a  notice  of  dishonor  by  letter  addressed  to  him  London, 
will  be  sufficient."    Mann  v.  Moors,  Ry,  ^f  ^^'  ^^9* 

Where,  to  prove'the  sending  of  a  notice  by  post,  the  plaintiff's 
deriL  was  called,  who  stated  that  a  letter  containing  the  notice 
was  s^t  by  post  on  a  Tuesday  morning,  but  he  had  no  recol- 
lection whether  it  was  put  in  by  himself  or  another  derk,  it  was 
held  that  this  was  not  sufficient  evidence  of  the  letter  having 
been  put  into  the  post.  Hatokes  v.  Salter,  4  Bingh.  715*  and 
see  post.  Chapter  XII. 

It  is  sufficient  to  send  the  notice  by  the  two-penny  post  within 
the  limiU  of  that  post ;  Scoitv.  Lifford,  1  Campb.  246.  9  East, 
347.  S.  C.  SmUh  v.  Mullet,  2  CamjA.  208  ;  provided  that 
it  be  put  in  at  such  a  time  as  that,,  according  to  the  course  of  that 
post,  it  will  be  delivered  on  the  day  on  which  the  notice  is  due. 
HiUon  V.  Fairdouffh,  2  Campb,  633.  The  letter  ought  not  to 
be  delivered  to  a  beUman  in  the  street,  but  dther  at  the  post 
office  itsdf  or  at  one  of  the  authorised  receiving-houses.  Haw* 
kins  v.  RiOt,  Peake,  186. 
Although  there  is  a  regular  post,  the  party  may  adopt  another 
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chaxmel  of  conveyance.    The  plaintiff  reHding  at  Manchester 
reodved  notice  of  dishonor  on  24th  May.    On  that  day  he  aeni 
a  letter  by  a  pmate  hand  to  his  agent  at  Liverpool,  diieottDg 
Inm  to  give  mt  drawer  notice.    On  the  525th  in  the  afterooon^ 
Che  ngent  leedved  the  letter,  and  vrent  about  six  orseven  in  the 
evening  to  the  counting  house  of  Hall,  but  after  knocking  at 
the  door  and  nngtng  the  bell,  no  one  came.     The  merchants' 
countisg  houses  at  Liverpool  do  not  shut  up  tiU  ei^bt  or  nine. 
The  26&  was  Sunday,  and  notice  was  not  in  fact  given  till  the 
aoniing  of  the  27th.  Per  BayUy,  J.  "  Notice  must  be  given 
tm  time,  but  aU  a  man's  other  business  is  not  to  be  suspended 
for  the  sake  of  giving  the  most  expeditious  notice.    He  is  not 
bound  to  write  by  post  as  the  earliest  conveyance,  or  to  send  a 
letter  by  the  very  first  chaund  which  offers.    He  may  vrile  to 
a  friend  and  send  by  a  private  conveyance.    Here  the  notice 
reaches  Liveraool  on  the  26th.     No    expedition  could  have 
brought  it  earner.  Between  six  and  seven  in  the  evening  of  that 
day,  the  witness  goes  to  the  defiendant's  counting  house  and  it 
is  shut  up.    A  merchant's  countine  house  car  resklenoe  of  tfsde 
is  not  like  a  banker's  shop,  which  doses  unxversally  at  a  known 
hour.  It  was  the  defendant's  fault  that  he  did  not  receive  notice 
on  the  25th,  which  he  might  have  done  if  he  had  kept  Ins  counting 
house  open  tillaght  or  nine,  which  are  the  customary  hours  <^ 
closing  them  at  Liverpool."  Boncro^'to.  Hall,  HoU,  N.  P.  C.  476. 
Where  the  holder  of  a  bill  sent  a  special  messenger  with  the 
notice,  and  thereby  incurred  an  expenee  of  2£.  12s.  9d.  and  it  ap- 
peared that  the  letter  possibly  would  not  otherwise  have  reached 
the  party  for  a  fortnight,  as  he  lived  out  of  the  usual  course  of 
the  post,  it  was  left  to  the  jury  to  say  whether  the  sending  by  a 
special  messenger  was  done  wantonly  or  not,  and  thejury  find- 
ing for  the  full  amount  of  the  expenses,  the  court  refused  to  dis- 
turb the  verdict*  Per  Lawrence  J,  "  In  some  parts  of  Yorkshisey 
as  it  appears  in  this  case,  where  the  manufacturers  live  at  a  dis- 
tance from  the  post  towns,  the  letters  may  lie  a  long  time  before 
they  are  colled  for,  and  it  may  be  necessary  to  send  notice  by 
a  special  messenger.''  Per  Ld.  EUsnbonmgh,  **  It  wasrightiy 
left  to  thejury,  if  it  was  left  to  them  to  say  whether  the  speciai 
messenger  was  necessaiy,   and  also  whether  the  charge  was 
reasonable."    Pearton  v,  Crallan,  2  Smiih,  404. 

Within  vhat  time,']  Whether  a  notice  is  good  or  not  appears 
to  be  a  mixed  question  of  law  and  fact.  See  ante,  p.  145.  {Note 
48.)  Where  a  bill  is  dishonored,  notice  may  be  given  on  the 
day  of  dishonor,  though  it  is  the  day  on  which  it  becomes  due* 
Burbridge  v.  Manners,  3  Camfb,  1^  Hartley  v.  Case,  1  C.  ^  P. 
556*  But  it  is  sufficient  if  notice  is  given  on  the  following  day* 
Ibid,  The  time  within  which  notice  was  given  must  not  be  Im 
to  inference;  thus  where  notice  ought  to  have  been  given  within 
two  days,  and  a  witness  swore  that  it  was  given  in  two  or  tharee. 
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days,  Lord  Ellenborough  ruled  'that  it  was  not  sufficient,  and 
nonsuited  the  plaintiff*    Lawton  v,  Sherwood,  1  Stark.  3\4.  and 
post.  Chapter  XII.    Where  the  parties  reside  in  the  same  town, 
the  person  giving  notice  has  the  whole  of  the  day  on  which  he 
learns  the  dishonor  of  th^  bill,  and  of  the  following  day,  to 
transmit  the  notice,  which  must  however  be  given  before  the  ex- 
piration  of  the  latter  day.  The  plaintiff  received  notice  on  Mon* 
day  the  20th.  On  Tuesday  Uie  21st,  a  few  minutes  past  five,  p.m. 
the  plaintiff's  clerk  put  a  letter  into  the  two-penny  post  office, 
forwarding  the  notice.    This  letter,  according  to  the  course  oi 
the  two-penny  post,  was  not  delivered  out  till  Wednesday 
morning.    Per  Lord  MUninnvueh,   *'  It  b  of  great  importance 
that  there  should  be  an  established  rule  on  this  subject,  and  I 
think  there  can  be  none  more  convenient  than  that  where  the 
parties  reside  in  London,  each  party  should  have  a  day  to  give 
notice.    I  have  said  before  that  the  holder  of  a  bill  of  exchange 
is  not,  omissis  omnibus  aliis  negotiis,  to  devote  himself  to  giving 
notice  of  its  dishonor.    It  is  enough  if  this  be  done  with  reason- 
able expedition.     If  you  limit  a  man  to  a  fractional  part  of  a 
day,  it  will  come  to  a  question  how  swifty  the  notice  can  be 
conveyed,  a  man  and  horse  must  be  employed,  and  you  will  have  a 
race  ae^ainst  time.    But  here  a  day  has  been  lost.    The  plain- 
tiff had  notice  himself  on  the  Monday,  and  does  not  give  notice 
to  his  indorser  till  the  Wednesday.    If  the  party  has  an  entire 
day  he  must  send  off  his  letter  conveying  the  notice  within  post 
time  of  that  day."     The  plaintiff  was  nonsuited.     Smith  v. 
MulUtt,  2  Campb.  208. 

Where  the  parties  do  not  reside  in  the  same  place  and  the 
notice  is  sent  by  the  post,  the  rule  is  that  it  is  sufficient  to  send 
it  by  the  post  of  the  aay  after  that  on  which  the  party  forwarding 
it  receives  the  notice  of  dishonor,  although  the  post  may  leave 
on  the  day  upon  which  he  receives  it,  in  such  time  as  to  affi)rd 
him  an  opportunity  of  sending  the  notice  by  that  post.  Thus 
where  the  mdorsee  of  a  bill,  payable  at  a  banker's  in  London, 
deposited  it  with  his  bankers  in  the  country,  who  caused  it  to  be 
presented  for  payment  on  the  I4th,  when  it  was  dishonored  and 
notice  sent  by  post  to  the  country  bankers  on  the  15th,  which 
reached  them  on  the  morning  of  the  17th,  (Sunday),  and  they  on 
the  next  day  sent  notice  by  the  post  to  the  plainti&,  but  not  before 
twelve  at  noon,  at  which  hour  a  post  set  out  for  the  place  where 
the  indorsee  lived,  which  would  nave  brought  the  notice  a  day 
earlier,  it  was  held  that  this  notice  was  within  time.  Per  Ld, 
Ellenborough,  '*  It  has  been  laid  down,  I  believe  since  the  case 
of  Darbyshire  v.  Parker,  (6  East,  3,)  as  a  rule  of  practice,  that 
each  party  into  whose  hands  a  dishonored  bill  ma^  pass  should 
be  allowed  one  entire  day  for  the  purpose  of  giving  notice ;  a 
different  rule  would  subject  eveiy  party  to  the  inconvenience  of 
giving  an  account  of  all  his  other  engagements,  in  order  to 
prove  that  he  could  not  reasonably  be  expected  to  send  notice  by 
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the  same  day's  post  which  brought  it.  The  rule  is,  I  believe, 
in  conformity  with  what  Mantis  states  upon  the  subject  of  notice, 
and  it  has  been  uniformly  acted  upon,  at  Guildhall,  by  this 
court  for  some  time.  It  has  moreover  this  advantage,  tiiat  it  ex* 
eludes  all  discussion  as  to  the  particular  occupations  of  the  party 
on  that  day."  Bray  v.  Hadwen,  5  M.  ^  5. 68.  So  where 
the  defendant,  being  indebted  to  the  plaintiff,  paid  him  the  debt 
in  country  bank  notes,  on  a  Friday,  several  hours  before  the  post 
went  out,  and  the  plaintiff  transmitted  them  partly  by  a  coach 
on  Saturday,  and  partly  by  Sunday  night's  post,  and  both  parts 
arrived  in  London  on  Monday,  and  were  presented  for  payment 
and  dishonored  on  Tuesday,  it  was  held  that  the  plaintiff  had 
not  been  guilty  of  laches  in  not  transmitting  the  notes  by  the 
post  of  Friday.  Per  Abbott,  C.J.  "  It  is  of  the  greatest  im- 
portance to  commerce,  that  some  plain. and  precise  rule  should 
be  laid  down  to  guide  persons  in  all  cases  as  to  the  time  within 
which  notices  of  the  dishonor  of  bills  must  be  given.  That  time 

1  have  always  understood  to  be  the  departure  of  the  post  on  the 
day  following  that  in  which  the  party  receives  the  mtelligence 
of  the  dishonor.  If  instead  of  tiiat  rule  we  were  to  say  that 
the  party  must  give  notice  by  the  next  practicable  post,  we 
should  raise  in  many  cases  diflScult  questions  of  fact,  and  should, 
according  to  the  peculiar  local  situations  of  parties,  give  thetn 
more  or  less  facility  in  complying  with  the  rule.  But  no  dis* 
pute  can  arise  from  adopting  the  rule  which  I  have  stated." 
Williams  v.  Smith,  2  B.8^A.  496.  So  where  notice  of  the  dis- 
honor of  a  bill  was  received  by  the  plaintiff  by  letter,  on  the 
6th  April,  being  a  Sunday,  and  on  the  Tuesday  evening,  he 
sent  notice  by  the  post  to  the  defendant,  the  court  held  that  the 
plaintiff  was  not  bound  to  open  the  letter  till  the  Monday  morn- 
ing, and  that  taking  him  to  nave  received  notice  of  the  dishonor 
at  that  time,  he  had  done  quite  sufficient  in  transmitting  it  to 
the  defendant  by  the  next  day's  post.     Wright  v.  Shawcross, 

2  B.&;A.  501.  (n.)  and  teeLangdalev.  Trimmer,  15  Eagt,  293. 
Where  there  is  a  post  on  the  day  on  which  the  party  who  is  to 
forward  it  receives  the  notice,  and  no  post  on  the  following  day, 
it  is  sufficient  to  forward  the  notice  by  the  post  of  the  third 
day.  The  plaintiff  received  notice  at  nine  o'clock  on  the  mom* 
ing  of  Thursday,  at  Chorley.     The  post  left  Chorley  at  six  in 

'  the  evening.  He  did  not  write  by  that  post,  which  would  have 
arrived  in  London,  to  which  his  letter  was  addressed,  on  Satur* 
day,  and  there  being  no  post  to  London  on  the  Friday,  he 
did  not  write  till  the  Saturday.  It  was  objected  in  an  action 
against  the  drawer  that  this  was  laches,  for  that  no  case  had 
decided  that  the  party  was  intitled  to  make  a  delay  of  two 
days,  when  he  might  by  ordinary  diligence  avoid  it.  But  per 
Lord  Tenterden  C.J.  "  In  these  cases  it  is  of  great  importance 
to  have  a  fixed  rule,  and  not  to  resort  to  nice  questions  of  the 
sufficiency  in  each  particular  case  of  a  certain  number  of  boun 
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4Hr  mupAes.    The  geseral  niie  ia,  thst  the  party  need  not  write 
HQ  the  ifeiy  day  that  he  vecevirei  tiie  netioe.    If  there  be  bo  post 
<on  the  foEbiwuig^ay  it  mtahes  no  difierenoe  ;  the  next  poet  alter 
liie  4lay  on  which  hie  reoelveB  4he  setiee  is  soon  enough."    G«tM 
«<  Jiremy,  1  Af«  ^  M.  61 ;  and  Met  Haukes  v,  Salter,  4  Bin^ft. 
'715.    Where  a  bill  is  in  the  hands  of  the  banker  of  the  holder 
«t  the  time  of  its  dishonor,  the  banker  has  the  same  tirme  to 
ffive  notice  to  Ins  customer  as  tf  he  had  hims^  been  the  holder. 
A  bill  deposited  by  the  plaintiff  in  the  hands  -of  his  banker,  be- 
'CaiK  due  on  Saturaajr,  1st  October.    It  was  presented  for  pay- 
ment about  two  o'clock,  on  thatday,  by  the  bankers,  and  payment 
was  reftuedf  and  it  was  again  presented  between  nine  and  ten 
p.  ra.  the  same  day  by  a  itofiBffy.    On  Monday,  the  3d,  the 
fMmkeni  OLTe  notice  to  the  plaintiff,  who  on  Tuesday  gave  notice 
feo  the  jckifendant.    The  court  of  C.  P.  held,  that  notice  was 
given  in  time ;  but  Lord  AWanley  C.J.  added,  that  he  wished 
io  be  UAdensitood  to  say,  that  if  a  biH  be  returned  to  a  banker, 
he  is  bound  to  give  notice  to  his  principal  that  very  day,  if  he 
can  do  so  by  using  ordinary  dilipnence.     Haynes  v.  nirks,  3 
B,  B;  P.  d99.    So,  where  the  plaintiff  lodged  a  bill  in  the  hands 
«f  his  bankers,  who  presented  it  on  the  4th.  for  payment,  when 
it  was  dishonored,  and  on  the  Sth  returned  it  to  the  plaintiff, 
who  on  the  6th  gave  notice  to  the  defendant  by  the  twopenny 
post,  it  was  held  that  the  j^aintiff  was  intitled  to  recover. 
Scott  V.  Lc^ord,  9  Eagt,  347.  I  C«n^.1246.  5.O.     So,  where 
the  plaintiff  lodged  a  note  with  his  bankers,  which  was  pre- 
sented by  them  on  &e  25th  and  dishonored,  and  was  again 
presented  on  the  26th,  when  notice  was  given  to  the  plaintiff 
residing  in  Holbom,  whoby  theneift  day's  post  gave  notice  to 
the  defendant,  vfho  Kved  at  Famham,  both  notices  were  held  to 
be  in  time ;  and  per  Lord  Eltenbonm^,   **  The  banker  pre- 
sented it  as  a  distinct  holder  at  the  time,  and  not  as  identified 
with  his  customers."    Longdate  v.  Trimmer,  15  East,  291 ;  and 
tee  Bray  v.  Hadwen,  5  M.^  S.  68.,  mUt,  p  209. 

Where  there  are  leveral  indorsers  it  is  not  enough  that  the 
drawer  or  indoner  receives  notice  in  as  many  days  as  there  are 
subrequent  indorsees,  unless  it  foe  shewn  that  each  indorsee 
gave  notice  wkhin  a  day  after  receiving  it|  for  if  one  has  been 
beyond  the  day,  the  drawer  and  prior  indorsers  are  discharged. 
Per  Lord  ElUnborough,  Marsh  v.  Maxwell,  2  Campb,  210. 
(n.)  The  plaintiff  was  the  eleventh  indorser  of  a  bill,  the  de- 
fendant the  «ghth.  The  plaintiff  had  indorsed  to  Bennett, 
Bennett  to  Fletcher,  Fletcher  to  Hordem,  and  Hordem  to  San- 
son. The  bill  was  dishonored  on  Satuvday,  the  30th  of  Au- 
gust ;  and  on  Monday,  1st  of  September,  Sansom  gave  notice 
to  Hordem.  This  reached  Hordem  the  2d,  on  which  day,  he 
gave  notice  to  Fletcher.  Fletcher  gave  notice  to  Bennett  on  the 
id,  which  readied  Bennett  on  the  4tb,  but  Bennett  did  nothing 
tin  the  8th,  when  be  gave  notioe  to  the  plaintiff,  who  paid  th^ 


Of  Notice  ^  DUtkowr.  St  1 

UU.  It  was  aiigued,  that  if  notice  haik  been  giTen  to  each  mc- 
oBBsive  indener  in  tiie  legalar  coane,  tike  detendant  would  set 
haTB  received  it  at  an  earlier  period ;  bnt  the  tmirt  beld,  tint 
the  plaintiff  liad  been  discharged  by  tbe  iaches  of  Bennett,  and 
that  he  could  not,  bj  paying  the  bill,  place  the  pnor  indoners 
in  a  worse  situation  than  that  in  winch  theywedbi  otherwise 
iiave  been.    Turner  v«  Leedi^  4  S,^A,  461. 

If  a  party  receives  notice  on  a  Sunday,  Christmas-day,  or 
Good  Friday,  he  is  in  the  same  situation  as  if  he  did  not  re- 
ceive it  till  the  following  day,  asd  where  the  B«1ice  ought  in 
due  coune  to  have  been  given  on  one  of  these  days,  it  is  suffi- 
cient to  give  notioe  on  ^  day  following,  as  was  m  law  before 
the  passing  of  theatatnte  7  &  8 Geo.  4.  c.  15.  See  Tauellv*  Lemig, 
1  IaI»  Raym.  743«  Wright  v.  Shawcrou,  ante^  p*  209.  Seett 
«.  Liffard,  ante,  p.  210.  Bayley,  220.  And  now  by  the  1st 
sec  m  the  above  statate,  it  is  enacted,  that  from  and  afiter  the 
10th  day  of  April,  1627,  in  all  cases  where  bills  of  eacchange 
or  promissory  notes  shall  be  payable,  eillier  under  or  by  virtue 
of  the  said  redted  act,  (39  ^  40  Geo.  3.  c.  42.  ante,  p.  159}, 
or  otheiwise,  on  the  da^  preceding  any  Good  Friday,  or  on  the 
day  preceding  any  Chnstmas-day,  it  shall  not  be  necessary  for 
the  holder  or  holders  of  such  bills  of  eichange,  or  pronussoiy 
notes,  to  give  notioe  of  the  dishonor  theieof,  until  the  day  next 
after  such  Good  Friday  or  Chiistmas-day«  and  that  whenever 
GfaristnuuMlay  shall  faU  on  a  Monday,  it  ^11  not  be  necessary 
for  the  holder  or  holders  of  such  bills  of  exchange,  or  promis- 
sory notes,  as  shaU  be  payable  on  the  preceding  Satuiday,  to 
give  notice  of  the  dishonor  thereof  until  theTue»lay  next  after 
such  ChiistBias-day,  and  that  anv  aueJi  notice  given  as  afore- 
said«  shall  be  valid  and  jefiiectual  to  all  intents  and  purposes; 
and  by  section  2,  {see  ante,  p  159.),  a  similar  pvovisu^n  is 
made  with  regard  to  bills  falfing  due  on  «  fast  or  tnaidug^ving 

So,  a  Jew  is  not  obliged  to  forward  notice  on  the  day  of  a 
great  Jewish  festival,  during  which  it  is  unlawful  for  all  per- 
sons of  that  peisuasioa  to  attm  to  any  sort  of  business.  Per 
Lord  EUeniorough,  ''  The  law  reqmied  him  to  give  notice 
with  reasonable  diligence,  and  I  think  he  did  so,  if  he  sent 
off  the  letter  as  soon  as  he  could  afier  the  termination  of  the 
festival,  during  which  he  was  abselotoly  forbid  to  attend  to  se- 
cular affairs.  The  law^meiefaant  respects  the  religion  of  diS* 
.ftrant  people.  For  this  reason  we  are  not  obliged  to  give  notice 
of  the  dishonor  of  a  bill  on  our  Sunday  .**  lAndo  v.  llntwertk, 
2Can})6.602. 

WUhin  what  hours,'}  The  notioe,  if  to  a  banker,  should  be 
delivered  within  banking  hours ;  if  to  a  merchant,  or  otiier  per- 
son, within  seasonable  nours.  Thus^  where  noticed  the  dis- 
honor of  a  bill  had  been  ddivesed  between  eig^  and  aioe 
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o'clock  at  night,  it  was  objected,  that  the  notice  must  be  giveik 
within  the  hours  of  business,  in  the  same  manner  as  a  bill  must 
be  presented  for  payment  within  these  hours,  but  the  court  of 
C.  P.  held,  that  that  rule  prevailed  only,  if  a  bill  was  accepted, 
payable  at  a  banker's,  in  which  case  it  must  be  presented  for 

Payment  within  the  hours  of  business.    Jameson  v.  Swintout  2 
aunt.  224.  and  see  Bancroft  v.  Hall,  Holt,  476.  ante,  p.  207. 

Protest  of  foreign  hUU.']  Where  a  foragn  bill  is  dishonored, 
it  is  not  only  necessary  to  give  notice  of  the  dishonor,  but  a 
protest  must  be  made  by  a  notary  public,  or  if  there  be  no  such 
notary  in  or  near  the  place  where  the  bill  is  payable,  by  an  in- 
habitant, in  the  presence  of  two  witnesses,  and  in  some  cases 
a  copy,  or  some  other  memorial  of  it,  should  accompany  the 
notice.  BayUy,  210.  Thus^  in  an  action  against  the  drawer 
of  a  foreign  bill  of  exchange,  the  question  was,  whether  it  was 
necessary  to  prove  a  protest  for  non-acceptance,  and  the  court 
thought  the  matter  clear,  on  the  ground  of  the  protest  being 
part  of  the  custom  of  merchants  in  the  case  of  a  foreign  bill. 
Gale  V.  Walsh,  5  T,  R,  239.  See  also  Brough  v.  Parkings,  2 
Ld.  Raym,  993.  Rogers  v,  Stephens,  2  T.  A.  717.  A  protest 
made  abroad  proves  itself,  vide  post.  Chap,  XII.  In  the  same 
manner  foreign  courts  give  credit  to  a  notarial  protest.  Mol' 
loy,  b.2.  cAO,  s,25.  Daeosta  v.  Cole,  Skinner,  272.  If  the 
bill  is  lost,  a  protest  may  be  made  on  a  copy.  Dehers  v.  Har^ 
riott,  1  Show.  163. 

Where  a  person,  who  ought  to  receive  .notice  of  the  dishonor 
of  a  foreign  bill,  is  resident  in  this  country,  it  is  sufficient  to 
-give  him  notice  of  the  dishonor  of  the  bill,  without  sending  at 
the  same  time  the  protest,  or  a  copy.  The  defendant  drew  a 
bill  at  Buenos  Ayres,  and,  before  it  became  due,  he  returned 
to  this  country.  The  bill  was  dishonored,  and  protested,  and 
notice  of  the  dishonor,  but  not  of  the  bill  having  been  .pro- 
tested, was  left  at  the  defendant's  house.  It  was  held  >  by  the 
court  of  K.  B.  that  the  notice  alone  was  sufficient  to  charge  the 
defendant.  Per  Lord  Ellenborough,  "  It  did  not  appear  that 
the  defendant  requested  to  have  the  protest,  and  it  would  be  ha- 
zarding too  much  to  leave  it  vrithout  some  request.  He  had  due 
notice  of  the  fact  of  dishonor  of  the  bill ;  and  as  the  circum- 
stances of  parties  alter,  the  rule  respecting  notice  also  changes 
according  to  the  convenience  of  the  case.  If  the  party  is  abroad 
he  cannot  know  of  the  fact  of  the  bill  having  b^en  protested, 
■except  by  having  notice  of  the  protest  bimself,  but  if  he  be  at 
home,  it  is  easy  for  him,  by  making  inquiry,  to  ascertain  that 
fact."     Roffins  v.  Gibson,  I  M.  S^  S.  288.  3  Campb,  334.  S.  C. 

A  foreign  bill,  payable  to  the  defendant,  was  indorsed  by 

-^m  to  the  plaintiff.    When  the  bill  was  dravim,  the  defendant 

was  in  Jamaica,  but  had  a  house  at  Stepney,  in  this  countiy, 

where  his  family  lived.    The  bill  being  dishonored,  was  pro- 
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tested,  and  notice  left  at  the  defendant's  house,  but  without 
any  copy  of  the  protest.  This  was  objected  to,  but  Lord  Ken- 
yon  overruled  the  objection,  and  the  plaintiff  recovered^ 
Cromwell  v.  Hynton,  2  Esp*  511.  (Note  49,) 

Protest  of  foreign  bills  —  within  what  time  J]  With  regard  to 
foreign  bilk  all  the  books  agree  that  the  protest  must  be  made 
on  the  last  d^  of  grace.  Per  BulUr,  J,  Leftly  v.  Mills,  4 
T.  R.  174.  Whether  it  be  sufficient  to  note  the  bill  on  that 
day,  and  to  draw  up  the  protest  afterwards,  does  not  appear 
to  be  expressly  decided.  (Note  50.)  The  use  of  noting,  it 
is  said,  is,  that  it  should  be  done  the  very  day  of  refusal,  and 
the  protest  may  be  drawn  any  day  after  by  the  notary,  and  be 
dated  the  day  the  noting  was  made.  B.  N.  P.  272.  A  bill 
became  due  on  the  24th  April,  it  was  then  presented  and  dis- 
honored, and  noted,  and  on  the  12th  May  the  notary  who  had 
noted  it  protested  it  in  form ;  in  an  action  against  the  indorser 
who  was  resident  in  England,  it  being  objected  that  the  plain- 
tiff could  not  recover  on  account  of  the  want  of  a  protest  drawA 
up  and  dated  of  the  saine  day  with  the  refusal.  Lord  Kenyon 
said,  he  was  of  opinion  that  if  the  bill  was  regularly  presented  and 
noted  at  the  time,  the  protest  might  be  made  at  any  future 
period.  It  was  certainly  necessaiy  to  have  the  protest  for  the  pur- 
pose of  litigation,  as,  in  declaring  upon  the  bill,  if  it  was  a  foreign 
one,  the  case  cited  (Ga^ev.H^a/s^,  5T,R,  239.)  had  decided  that 
the  protest  must  be  stated  and  proved;  but  that  case  went  no  fur- 
ther, and  was  silent  as  to  the  time  when  the  protest  should  neces^ 
sarily  be  made;  but  though  not  made  at  the  time  of  the  refusal,  if. 
regular  notice  of  non-payment  had  been  given,  he  thought  the 
want  of  an  actual  protest  afforded  no  justifiable  ground  in  law  to 
the  indorser  to  refuse  payment  of  the  bill.  On  the  aoplication 
of  the  defendant's  counsel,  the  point  was  reserved  ana  the  case 
came  on  afterwards  to  be  argued,  but  a  venire  de  novo  was 
awarded.  On  the  second  trial  before  Lord  EUenborough,  his 
lordship  expressed  himself  of  the  same  opinion  as  Lord  Kenyon. 
Chaters  v.  Bell,  4  Esp.  48.  It  is  stated  by  Mr.  Selwyn,  that 
the  court,  after  the  argument  of  the  above  case,  conceiving  the 
question  to  be  of  great  importance  directed  it  to  be  turned  into  a 
special  verdict ;  but  that  the  sum  in  dispute  being  small  and 
the  parties  unwilling  to  incur  the  expense  of  a  special  verdict, 
the  recommendation  of  the  court  was  not  attended  to,  and  the 
case  was  not  mentioned  again.  Selw.  N,  P.  345.  4th  ed.  In 
a  late  case  where  a  bill  was  noted  on  its  being  dishonored,  and 
a  third  party  then  paid  it  as  supra  protest,  and  the  protest  was 
afterwards  drawn  up  purporting  to  have  been  made  before  the 
payment,  Lord  Tenterden  ruled  that  the  payment  thus  made 
was  irregular,  the  custom  being  that  a  formal  protest  must  be 
made  before  payment  is  made  for  the  honor  of  any  party  to  the 
bill.     Vandewalljv.  Tyrell,  1  M.  ^  M.  87. 


3U  Of  Noiki  Bf  Dkkmgr. 

Thoag^  when  the  paztj  to  whom  notice  of  the  dishonor  of  « 
foreign  bill  b  to  be  given  resideg  in  this  oonntrj,  a  copy  of  the 
protest  need  not  be  sent  witb  the  notice,  yet  the  bill  must  be 
protested.  See  ChaUn  «•  BeU,  4  £ip.  48.  (sm  ante^  p,  112.> 
A  biU  drawn  in  Ireland  is  a  foreign  bUl,  and  requires  a 
protest.    Jhidm 

If  the>  dranver  has  no  effects  ul  the.  hands  of  the  dz«wee»  a 
protest  is  not  necessaiy  to  charge  the  drawer.  Orr  v.  Jhfa- 
gmnie,  7  Eaet,  369w  Legge  v.  Tharp,  12  East,  177.  % 
C«np6.  310.  &  Cpnit.  £id  a  sabsequent  promise  mil  also 
excuse  the  want  of  a  protest.  Gibbon  w  Cogm,  2  Camfib.  188» 
jtatt.  But  as  the  English  tale,  of  law  on  uns  subject  may  not 
\Hf  adopted  in  foreign  couits^  it  is  advisable  to  protest  aforei^ 
till  in  all  cases  where  it  may  be  neeessuy  to  enforce  it  m 
tiie  cottvts  of  other  oooBtrieB.  See  Legge  «.  Thorpe,  12  JEott, 
177. 

Protest  of  inland  Kite.}  The  ^testing  of  inland  bills  is  re- 
gulated by  the  statutes  8&9  W.3.  c.I7.  s.  1.  and  3&  4 
Ann.  c.  9.  s.  4. 

By  9  &  10  MT.  3.  c.  17.  s.  1.  reciting  that  great  damages  and 
other  inconveniences  do  frequendv  happen  in  the  course  of 
trade  and  commeree,  by  reason  of  dfekys  of  pa^rnient,  and  other 
neglects  on  inland  bills  of  exchange  in  this  kmgdom,  it  is  en- 
acted that  from  and  after  the  24tfa  day  of  June,  1698,  aU  and 
every  bill  or  bills  of  exchange,  drawn  in,  or  dated  at  and  £rom 
any  place  in  the  kingdom  of  England,  dominion  of  Wales,  or 
town  of  Berwick  upon  Tweed,  of  the  sum  of  5i.  sterling  or  up- 
wards, upon  any  penon  or  persons  of  or  in  London,  or  any 
other  trading  city,  town,  of  any  other  place  (in  which  said  biU 
or  bills  of  exchange  shall  be  acknowledged  and  expressed  the 
said  value  to  be  received,)  and  is,  and  shaU  be  drawn  payable 
at  a  certain  number  of  days,  weeks  or  months  after  date  thereof, 
and  from  and  after  presentation  and  accentance  of  the  said  bill 
or  btUs  of  exchange,  (which  acceptance  snail  be  by  the  under- 
writing the  [same  under  the  party's  hand  so  accepting),  and* 
after  the  expiration  of  three  days  after  the  said  bill  or  bicUs  shall 
•become  due,  the  party  to  whom  the  said  bill  or  bills  are  made 
payable,  his  servant,  agent,  or  assigns,  may,  and  shall  cause 
me  said  bill  or  bills  to  be  protested  by  a  notary  public,  and  in 
default  of  such  notary  public,  by  any  other  substantial  person 
of  the  city,  town  or  place,  in  the  presence  of  two  or  more  cre- 
dible witnesses,  refusal  or  neglect  being  fiist  made  of  due  pay- 
ment of  the  same,  which  protest  shall  be  made  and  wntten 
under  a  fair  written  copy  of  the  said  bill  of  exchange,  in  the 
words  or  form  following : 

Know  all  men,  that  1,  A.  B.»  on  the         day  of  at 

the  usual  place  of  abode  of  the  i^id  ,  nave  demanded 
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parent  of  the  bU]»  of  which  th6  above  is  the  coaj,  which  the 
said  did  not  pa^ ;  wherefore  I,  the  said  do 

hereby  protest  the  said  bill.    Dated  thb        day  of  « 

And  by  stat.  3  &  4  Ann.  c.  9.  s..  4.  reciting  the  act  of 
9  W.  3.  (supra)  and  reciting  that  by  there  being  no  provision 
made  therein  for  protesting  such  bill  or  bills,  in  case  the  party 
on  whom  the  same  are  or  shall  be  drawn  refuse  to  accept  the 
same  by  underwriting  the  same  under  his  hand,  all  mercnants 
smd  others  do  refuse  to  underwrite  such,  bill  oi  bills,  or  make 
zaj  other  than  a  promissoiy  acceptance,  by  which  means  the 
efiect  and  sood  intent  of  the  said  act  in  that  behalf  is.  wholly 
evaded,  and  no  bill  or  bills  can  be  protested  before,  or  ibi 
want  of  such  acceptance  by  underwritmg  the  same  as  afore- 
said ;  '*  it  is  enacted,  that  from  and  after  the  1st  day  of  May^ 
1705.  in  case,  upon  presenting  of  any  such  bill^  or  bills  of  ex- 
change, the  party  or  parties,  on  whom  the  same  shall  be  drawn» 
shall  refuse  to  accept  the  same,  by  underwriting  the  same  as 
aforesaid  ;  the  party  to  whom  the  said  bill  or  bills  i^re  made 
payable,  his  servant,  agent,  or  assigns,,  may  and  shall  cause 
the  said  bill  or  bills  to  be  protested  for  non-acceptance,  as  in 
case  of  foreign  bills  of  excnange,  for  which  protest  there  shall 
be  paid  two  shillings,  and  no  more." 

iVotwithstanding  these  statutes,  the  protesting  of  an  inland 
bill  is  in  no  case  necessary,  for  not  only  may  the  holder  re- 
cover the  principal  money  due  upon  the  bill  without  such  pro- 
test ;  Brough  v,  Farking^s,  2  Ld.lflaym,  9d2.  6  Mod,  80.  S.  C. 
Boulager  v»  Talleyrand,  2  Esp.  550  ^  but  also  the  interest.  Wiu' 
die  V.  Andrews,  2  B.  ^  A.  696.  By  the  terms  of  the  statute 
an  inland  bill  must  not  be  protested  till  after  the  exjnration  of 
the  day  on  which  it  is  payable.  These  statutes  do  not  autho- 
rise the  protesting  of  inland  bills  payable  afttr  sight,  Leftlu 
V.  Mills,  4  T,  R.  170. 

Protest  for  better  seeuritj^,']  The  custom  of  merehaBto  b  sakk 
to  be,  that  if  the  drawee  of  a  bill  absconds  befofei  the  da^  of 
payment,  the  person  to  whom  it  is.  payable  may  protest  it  to 
have  better  security  for  the  payment,  and  to  give  notice  to  the 
drawee  of  the  absconding  of  the  drawee.  1  Ld,  Baym,  743. 
Beavm,  pU  22,  23,  24,  &^  27,  29.  The  neglect  to  make  this 
protest,  or  to  give  notice  of  the  absconding  of  the  drawee,  will 
not  (unless  the  bill  has  been  presented  fiw  acceptance  and  it* 
fused,  of  which  notice  must  be  eiven)  piejudiee  the  righta  of 
the  holder  against  the  drawers  aad  indorsers.  Beavfes,  pi.  25* 
There  does  not  appear  to  be  any  mode  at  law  of  extfooeiag 
the  giving  of  better  security,  and  the  praetiee  of  protesting  fov 
better  security  can,  therefore,  ooiy  be  legarded  aa  a  pnnent 
precaution  for  the  purpose  enabling  the  drawee  to  provide  for 
the  bill,  or  for  the  purpose  of  enabling  some  third  peiaoii 
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to    accept   the    bill   suftra   protest.    Ex  parte  Waekerbarth, 
6  Ves,  574. 

Excused  —  by  part  payment*^  The  party  entitled  to  notice 
may  waive  his  right  to  it,  either  by  part  payment  or  by  a  pro- 
mise to  pay,  provided  that  at  the  time  of  such  promise  or  pay- 
ment he  had  notice  of  the  fact  of  dishonor.  Thus  where  in  an 
action  upon  a  promissory  note  by  the  indorsee  a^nst  the  in- 
dorser,  it  was  proved  that  the  defendant  had  paid  part  of  the 
money ;  Lee,  C.  J.  held  that  sufficient  to  dispense  with  proving 
a  demand  upon  the  maker  of  the  note.  Vaughan  v.  FtbUer, 
2  Sir.  1246.  So  where  in  an  action  against  tne  drawer  of  a 
bill  it  appeared  that  after  the  dishonor  of  the  bill,  the  defendant 
had  paid  part>  and  that  no  objection  had  been  made  to  the 
want  of  notice,  Mansfield,  C.  J.  left  it  to  the  jury  to  presume 
a  notice  to  the  drawer,  and  a  verdict  being  found  for  the 
plaintiff,  the  court  of  C.  P.  refused  to  set  it  aside.  Horford  t;. 
WiUm,  1  Taunt.  12. 

Excused — by  promise  to  pay,'\  A  promise  to  pay  the  bill  is 
a  waiver  of  notice,  for  it  is  an  admission  that  the  plaintiff  has  a 
right  to  resort  to  the  defendant  upon  the  bill,  and  that  the  latter 
has  received  no  damage  by  the  want  of  notice.  Thus  it  was 
ruled  by  Raymond,  C.  J.,  that  if  the  indorser  has  neglected  to 
demana  of  the  drawer  in  a  convenient  time,  a  subsequent  pro- 
mise to  pay  by  the  drawer  will  cure  his  laches.  Haddock  v. 
Bury,  T.  3  G.  2.  MS.  Burnet,  J.  7  East,  236.  (n.)  The 
holder  of  a  note  which  had  been  dishonored,  kept  it  seventeen 
or  eighteen  days  enquiring  for  the  maker ;  he  then  wrote  to  his 
agent  to  inform  the  defendant,  the  indorser,  who  returned  no 
answer.  About  ten  days  after,  the  agent  went  to  the  defend- 
ant, who  acknowledged  the  receipt  of  the  letter,  and  said  that 
the  reason  why  he  had  not  sent  an  answer,  was  that  the  maker 
had  promised  to  order  paymentin  London,  and  as  it  was  not  paid, 
that  he  woiUd  certainly  pay  it  the  day  after.  Per  Wilmot,  J, 
**  Holding  the  note  for  so  long  a  time  was  unreasonable  and 
would  have  discharged  the  defendant,  if,  when  he  received  the 
first  notice  he  had  disclaimed  the  having  any  thing  to  do  with 
it :  but  by  his  conduct  he  has  waived  the  nee^Iect,  and  acquitted 
the  plaintiff.''  However,  he  left  it  to  the  jury,  who  found  for 
the  defendant.  Whitaker  v.  Morris,  1  Esp.  Dig.  N.  P.  69. 
4th  Ed.  So  where  the  drawer  of  a  foreign  bill,  which  was  dis- 
honored, on  the  holder  representing  that  fact  to  him,  and  press- 
ing him  for  payment,  said  that  it  must  be  paid,  this  was  held  in 
point  of  law  to  amount  to  a  promise  that  the  bill  should  be 
paid,  and  to  do  away  with  the  necessity  of  considering  the 
question  relative  to  the  want  of  notice.  Rogers  v.  Stephens, 
2  7.  R,  713.  See  also  Anson  v.  Bailey,  B.  N.  P.  276.  Hopes 
««  Alder,  6  East,  16.  (n.)    Sa  where  the  defendant,  the  in- 
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dorser  of  a  bill  which  had  been  dishonored,  on  being  applied 
to  said,  **  that  he  had  not  cash  by  him  at  that  time,  but  if  the 
witness  would  call  in  a  day  or  two  and  bring  the  account,  h£ 
would  pay  it ;"  and  a  short  time  afterwards  said,  ''that  he  had 
not  had  regular  notice,  but  ai  the  debt  was  justly  due  he  would 
pay  it ;"  it  was  held,  that  this  promise  dispensed  with  proof 
of  notice.  Lundie  v.  Robertson,  7  East,  Rep.  231.  So» 
where  in  an  action  against  the  drawer,  the  plaintiff  in  lieu 
of  the  usual  proof  of  the  dishonor,  &c.,  gave  in  evidence  a 
letter  of  the  defendant,  in  which  he  stated,  that  he  was  an  ac- 
commodation drawer,  and  that  the  bill  would  be  paid  before 
the  next  term ;  Lord  EUenborough  said,  **  The  defendant  does 
not  rely  upon  the  want  of  notice,  but  undertakes  that  the  bill 
will  be  paid  before  the  term,  either  by  himself  or  the  acceptor. 
1  think  the  evidence  sufficient."  Wood  v.  Brown,  1  Storfc.  21 7. 
Where  the  drawer  of  a  bill  became  a  bankrupt  before  the  bill 
was  due,  and  the  bill  when  due  was  dishonored,  and  no  notice 
of  the  dishonor  given  to  the  drawer ;  but  subsequently  to  the 
act  of  bankruptcy,  the  drawer  on  being  asked  if  the  bill  would 
be  paid,  answered,  No — that  it  would  come  back ;  the  court  of 
K.  B.  held,  that  this  was  sufficient  to  supply  the  want  of  no* 
tice.     Brett  v,  Levett,  13  East,  213. 

llie  promise  to  pay  must  be  unequivocal,  and  therefore,  when 
a  foreigner,  the  drawer  of  a  bill  which  had  been  dishonored, 
and  of  which  no  notice  had  been  given,  being  asked  to  pay  the 
bill  said,  "  I  am  not  acquainted  with  your  laws,  if  I  am  bound 
to  pay  it  I  will,"  the  plaintiff  was  nonsuited.  Dennis  v.  Mor- 
rice,  3  Esp.  158.  In  an  action  against  the  drawer  of  a  bill,  in 
order  to  obviate  the  want  of  notice,  the  clerk  to  the  plaintiff's 
attorney  was  sworn,  who  stated,  that  having  called  upon  the 
defendant  after  his  arrest  in  this  action,  he  asked  him  **  What 
he  had  to  propose  by  way  of  settlement  V*  and  that  the  defendant 
then  said,  '*  I  am  willing  to  give  my  Mil  at  one  or  two  months** 
but  that  this  offer  was  rejected.  Fer  Lord  Ellenborough,  **  This 
oiifer  is  neither  an  acknowledgment  nor  a  waiver  to  obviate  the 
necessity  of  expressly  proving  notice  of  dishonor.  He  might 
have  offered  to  give  his  acceptance  at  one  or  two  months,  al- 
though being  intitled  to  notice  of  the  dishonor  of  the  former 
bill,  he  had  received  none,  and,  although  upon  this  compro- 
mise being  refused  he  meant  to  rely  upon  the  objection.  If  the 
plaintiff  accepted  the  offer  well  and  good  ;  if  not,  things  were 
to  remain  on  the  same  footing  as  before  it  was  made."  Cuming 
V,  French,  2  Campb.  106.  (n.)  Where  the  indorser  of  a  note, 
who  was  discharged  by  want  of  notice,  on  being  arrested  said 
to  the  bailiff,  '*  that  it  was  true  the  note  had  his  name  on  it,  but 
that  he  had  security,  though  he  wished  for  time  to  pay  it ;"  Lord 
Kenyon  said,  that  when  a  person  is  arrested,  and  at  the  time 
ignorant  of  his  rights,  or  whether  he  is  bound  by  law  to  pay 
the  demand  or  not,  and  under  such  circomstances  makes  any 
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oonfestion  and  seemingly  admits  the  demand,  such  admission 
shall  not  be  allowed  to  be  given  in  evidence  to  charge  him. 
Bioute  V.  Redwood,  1  Ftp.  156 ;  hut  uopost,  p.  220. 

A  promise  to  pay  made  subsequently  to  the  dishonor,  not  to 
the  plaintiif,  but  to  another  par^  to  the  bill,  will  operate  as  a 
waiver  of  the  notice  in  an  action  by  the  plaintiff.  The  de> 
fendant,  the  payee  of  a  note,  indorsed  it  to  Fulford,  Fulford 
to  Potter  the  plaintiff,  and  Potter  to  Kirton,  who  indorsed  it 
again.  The  note  was  dishonored  the  24th  December,  but  no 
notice  reached  the  defendant  till  the  7th  January,  when  Kirton 
having  taken  up  the  note,  called  on  the  defendant,  who  pra- 
mised  to  pay  Kirton  the  next  day.  Having  failed  in  this,  Kirton 
applied  for  and  received  payment  from  the  plaintiff.  The  de- 
fendant objected  the  waat  of  notice,  but  the  plaintiff  had  a 
verdict,  and  on  motion  for  a  new  trial.  Lord  Ellenborough 
said,  that  whether  the  promise  to  pay  were  made  to  the  plain- 
tiff, or  to  any  other  person  who  held  the  note  at  the  time,  it 
was  equally  evidence  that  the  defendant  was  conscious  of  his 
liability  to  pay  the  note,  which  must  be,  because  he  had  had 
due  notice  of  the  dishonor ;  and  Bayley  J.  considered  the  pro- 
mise by  the  defendant,  either  as  an  acknowledgment  that  he 
had  had  due  notice  of  the  dishonor,  or  that  without  such  no- 
tice, he  was  the  proper  person  to  pay  the  note,  as  the  party  for 
whose  use  it  was  drawn.    Potter  v,  Rayworth,  13  East,  417. 

In  an  action  upon  a  bill,  drawn  bj  the  defendant,  indorsed  to 
Kinnear  and  by  Kinuear  to  the  plaintiff,  it  appeared  that  the 
bill  bad  been  dishonored  and  no  notice  given  to  the  defendant, 
but  the  plaintiff  gave  in  evidence  an  agreement  made  between 
the  defendant  and  Kinnear  after  the  bill  became  due,  by  which, 
afler  reciting  that  the  defendant  had  indorsed  and  drawn  va- 
rious bills  of  exchange,  (one  of  them  being  the  bill  in  question), 
and  which  were  then  all  over-due,  and  which  were  or  ought  to 
be  in  the  hands  of  the  said  Kinnear ;  it  was  agreed  by  Kinnear, 
that  he  would  accept  and  take  from  the  defendant  the  sums  of 
money  which  might  be  due  upon  the  bill^bv  weekly  payments, 
&c.  At  the  trial  the  Chief  Justice  was  of  opinion,  that  the 
recital  in  the  agreement  was  an  acknowledgment  by  the  de- 
fendant, that  he  was  then  in  such  a  situation  as  to  be  liable  to 
pay  the  bill,  and  consequently  that  he  had  received  notice  of 
dishonor,  and  the  plaintiff  obtained  a  verdict.  On  motion  for 
a  new  trial,  Per  Cur,  **  The  recital  in  the  agreement  is  evi- 
dence that  notice  of  dishonor  was  given  to  the  defendant ;  for 
if  notice  had  not  been  given,  nothing  would  become  due  upon 
the  bill  from  the  defendant ;  the  latter,  therefore,  would  not 
have  agreed  to  pay  Kinnear  whatever  was  due  upon  this  parti- 
cular bill,  but  would  have  insisted  upon  a  discharge.''  Gunton 
V.  Mets,  I  B,SfC.  Id3.  2D.^R.  334.  5.  C.  The  whole  of 
what  was  said  by  the  defendant  when  he  made  the  subsequent 
promise  must  be  taken  together ;  therefore,  in  an  action  a^nst 
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the  drawer  of  a  bill  for  200Z.  where  no  notice  had  been  g^ven, 
but  it  was  proved  that  the  defendant  had  said, ''  I  do  not  mean 
to  insist  upon  want  of  notice,  but  I  am  only  bound  to  pay  you 
70/.,"  Abbott  C.  J.  ruled,  that  the  plaintiff  was  only  intitled 
to  recover  70Z.    Fletcher  v,  Froggatt,  2  C.  ^  P.  570. 

Excuted  by  part  payment  or  promise  to  pay^^only  where  the 
party  huno$  of  the  tachesJl  ^^^  payment  or  a  promise  to  pay 
is  only  a  waiver  of  notice,  where  the  party  paying  or  promismg 
is  acquainted  with  the  fact  of  laches  having  been  committed. 
Where  the  indorser  of  a  bill  of  exchange,  who  had  had  no  know- 
ledge of  its  being  presented  for  acceptance  and  refused  after  it 
became  due,  called  on  the  holder  and  told  him,  that  he  would 
take  up  the  bill  as  he  came  back,  but  on  his  return  said  he  had 
been  aidvised  not  to  do  it,  the  court  of  K.  B.  held  that  the  in- 
dorser was  nevertheless  discharged.  BUsard  v.  Hirst,  5  Burr, 
2670.  So  where  a  bill  was  presented  for  acceptance  and  dis- 
honored on  the  8th  November,  but  no  notice  was  given  to  the 
indorser,  the  defendant,  till  the  6th  January,  and  on  the  11th 
the  bill  became  due,  and  on  the  following  day  the  indorser 
made  a  proposal  to  one  of  the  plaintiff  to  pay  the  bill  by  instal- 
ments. Heath  J.  was  of  opinion,  that  as  the  proposal  was  made 
under  an  ignorance  of  all  the  circumstances  of  the  case,  which 
it  was  material  for  the  indorser  to  know,  he  was  discharged  by 
the  laches  of  the  plaintifis.  After  verdict  for  the  defendant, 
the  court  refused  a  new  trial.  Per  Ashhurst  J.  "  It  is  said  that 
the  defendant  made  himself  subsequently  liable  by  his  proposal 
to  pay  the  bill  by  instalments,  which  amounted  to  an  acknow- 
ledgment of  the  debt  That  argument  might  as  well  have  been 
urged  in  the  case  of  Blesard  v.  Hirst,  (supra),  as  the  present, 
if  it  had  been  thought  material ;  for  there  the  indorser  abso- 
lutely promised  to  pay  the  bill  on  his  return  from  Leeds,  but 
on  bis  Doing  apprised,  that  he  was  not  bonnd  by  law,  he  re- 
fused, and  yet  that  was  not  held  as  a  waiver  of  the  want  of 
notice.*'  Gooddl  v.  Dolley,  1  T.  R.  712.  See  Hopley  v.  Du- 
fresne,  15  East,  275.  The  above  wero  cases  of  dishonor  by  the 
drawee  refusing  to  accept,  but  where  pajrment  is  refused  and 
the  defendant  afterwards  promises  to  pay,  it  is  not  necessary  for 
the  plaintiff  to  prove  that  the  defendant  knew  that  the  bill  had 
been  actually  presented  and  refused.  Thus  in  an  action  against 
the  indorser  of  a  note,  due  5th  May,  1805,  the  plaintiff  proved 
that  in  the  year  1807,  the  defendant  being  requested  to  pay  the 
note,  promised  he  would,  but  prayed  for  further  time.  There 
was  no  evidence  of  presentment  or  notice,  nor  did  it  appear 
that  when  the  defendant  promised  to  pay,  he  knew  whether 
any  application  had  been  made  to  the  maker.  It  was  con- 
tended for  the  defendant,  that  it  should  appear  that  the  pro- 
mise was  made  with  full  knowledge  of  the  laches  of  the  holder, 
but  Bayley  J.  held,  that  where  a  party  to  a  bill  or  note  know- 
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ing  it  to  be  due,  and  knowing  that  be  was  intitled  to  bave  it 
presented  when  due  to  the  acceptor  or  maker,  and  to  receive 
notice  of  its  dishonor  promises  to  pay  it,  this  is  presumptive 
evidence  of  the  presentment  and  notice,  and  he  is  bound  by 
the  promise  so  made.     Tat/lor  v.  Jones,  2  Campb.  105. 

It  seems  to  have  been  the  opinion  of  Lord  Kenyon  in  the 
following  case,  that  in  order  to  render  a  promise  to  pay  a  waiver 
of  notice,  the  party  making  it  must  not  only  be  cognizant  of 
the  facts,  but  also  of  the  law,  and  must  be  aware  that  he  is 
legally  discharged.  The  plaintiff  gave  a  bill  to  the  defendants 
on  L.  and  Co.  The  defendants  gave  time  to  the  acceptors,  and 
they  afterwards  became  insolvent,  of  both  which  circumstances 
the  defendants  gave  the  plaintiff  notice,  and  he  at  their  re- 
quest in  a  letter,  accepted  another  bill,  which  he  afterwards 
paid,  and  this  action  was  brought  to  recover  back  the  money 
paid.  Per  Ld,  Kenyon,  "  My  opinion  is  against  the  defend- 
ants. It  is  not  only  necessary  that  the  plaintiff  should  know 
all  the  facts,  but  that  he  should  know  the  legal  consequences 
of  them  ;  it  seems  to  me,  that  the  plaintiff  did  not  know  the 
legal  consequences  of  them,  and  that  he  paid  the  money  under 
an  idea  that  he  mi?ht  be  compelled  to  pay  it.  When  the  de- 
fendants granted  this  indulgence  of  two  months  to  L<  &  Co., 
they  gave  it  at  their  own  risk.  Where  a  man  knowing  all  the 
facts  explicitly,  and  being  under  no  misapprehensions  with  re- 
gard to  any  of  them,  nor  of  the  law  acting  upon  them,  chooses 
to  pay  a  sum  of  money,  volenti  non  fit  injuria,  he  shall  not 
recover  it  back  again ;  but  the  letters  of  the  plaintiff  in  this 
case  prove  directly  the  contrary,  for  they  are  written  in  a  com- 
plaining style."  Chalfidd  v.  Paxtm,  38  Geo,  3.  Chkty,  304, 
5th  Ed.  236. 1th  Ed.  Differently  reported,  2  East,  471.  (n). 
5  Taunt.  155.  But  when  this  case  was  afterwards  brought  be- 
fore the  K.  B.  there  were  other  circumstance  of  fact  relied  on, 
and  it  was  so  doubtful  at  last  on  what  precise  ground  tlie  case 
turned,  that  it  was  not  reported,  2  East,  471 ;  and  the  opinion 
of  Lord  Kenyon  is  not  now  considered  to  be  law  ;  (See  BiUne 
V.  Lumley,  2  East,  469.  Bri^ane  v.  Dacres,  5  Taunt.  143  ;) 
as  appears  from  the  following  case.  In  an  action  by  the  indor- 
ser  against  the  drawer  of  a  bill,  the  defence  was  time  given  to 
the  acceptor.  In  answer  to  this  it  was  proved,  that  aflter  the 
indulgence,  which  was  known  to  the  defendant,  he  promised  to 
pay  the  bill,  saying  to  the  plaintiff,  *'  I  hnoto  I  am  liable,  and 
if  Jones  does  not  pay  it,  I  will."  After  verdict  for  the  plaintiff, 
a  new  trial  was  moved  for  on  the  authority  of  Chcdjield  v.  Pax- 
ton  and  Bize  v.  Dickasm  ,(\T.R.  285.^ ;  but  the  court  considered 
those  cases  to  have  proceeded  on  the  mistake  of  the  person  pay- 
ing the  money  under  an  ignorance  or  misconception  of  the /acts 
of  the  case,  but  here  the  defendant  had  made  the  promise  with 
a  full  knowledge  of  the  circumstances,  three  montns  after  the 
bill  had  been  dishonored,  and  could  not  now  defend  himself 
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upon  the  ground  of  his  ignorance  of  law  when  he  made  the 
promise.  Stevens  v.  Lynch,  12  East,  38.  2  Camph,  332. 
S.C. 

Though  an  acknowledgment  by  the  drawer  of  a  bill,  that 
the  money  remains  due  is  construed  into  a  promise  to  pay  it,  so 
as  to  dispense  with  notice,  yet  it  has  been  held  that  such  an 
acknowleagment  by  an  indorser  is  not  sufficient,  but  that  it 
requires  an  express  promise.  The  indorser  of  a  bill,  which  had 
been  dishonored,  of  which  no  notice  had  been  given,  in  re- 
ply to  a  request  to  make  provision  for  it,  returned  the  follow- 
ing answer :  **  I  cannot  think  of  remitting  till  I  receive  the 
draft ;  therefore,  if  you  think  proper,  you  may  return  it  to 
T,  5f  Co.  if  you  think  me  unsafe,"  A  verdict  being  found  for 
the  plaintiff,  with  liberty  to  move  to  enter  a  nonsuit,  the  court 
made  the  rule  for  entering  a  nonsuit  absolute.  Per  Mansfield 
C.J.  "  I  am  extremely  glad  I  saved  this  point,  for  my  mind 
flactuated  upon  it  veiy  much  at  the  trial,  but  upon  a  further 
consideration,  I  do  not  find  any  case  in  which  an  indorser,  after 
having  been  discharged  by  the  laches  of  the  holder,  has  been 
held  liable  upon  his  indorsement,  except  where  an  express 
promise  to  pay  the  bill  has  been  proved ;  now  the  letter  of  the 
defendant  contains  no  such  express  promise,  but  in  a  great 
measure  shews,  that  the  defendant  was  writing  under  a  sup- 
position that  he  was  liable,  and  that  the  prior  indorsers  would 
pay  the  bill ;  for  he  desires  that  it  may  be  sent  to  Trevor  &c  Co., 
who  were  the  indorsers  next  in  priority ;  but  when  he  after- 
wards finds  that  the  case  is  otherwise,  and  that  the  other  in- 
dorsers would  not  pay,  and  that  he  also  was  discharged,  he 
refuses,  as  it  was  still  open  for  him  to  do.  I  cannot  consider 
this  letter  as  conveying  an  absolute  promise  to  pay  at  all  events, 
whether  Trevor  &  Co.  did  or  not ;  and  1  think  in  this  case,  it 
would  be  too  much  to  fix  the  defendant  by  any  such  implied 
promise.  In  most  of  the  cases  where  the  defendants  have  been 
held  liable,  they  have  either  made  an  express  promise  to  pay, 
or  a  promise  when  they  had  a  full  knowledge  at  the  time  that 
they  were  discharged,  or  where  there  was  a  real  debt  binding 
in  conscience  due  from  them ;  but  none  of  the  cases  have  gone 
to  the  extent  of  making  this  defendant  liable,  and  to  hold  that 
he  was  in  this  instance,  would  be  extending  them  beyond 
their  fair  import."    Borrodaile  v.  Lotve,  4  Taunt.  93. 

Excused,  in  case  the  drawer  has  no  effects  in  the  hands  of  the 
drawee."]  If  the  drawer  of  a  bill  had  not  at  the  time  of  drawing, 
or  at  any  time  between  that  period  and  the  time  of  the  bill 
becoming  due,  any  effects  in  the  hands  of  the  drawee,  or 
any  effects  consigned  to  or  on  their  way  to  him,  or  any  rea- 
sonable ground  to  expect  that  he  shall  have  effects  in  his  hands 
when  the  bill  becomes  due,  the  drawer  cannot  insist  upon  the 
want  of  notice  of  the  dishonor  of  the  bill  as  a  defence.    This 
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point  was  first  determined  in  the  case  of  Bickordike  v.  Boll- 
man,  I  T.  JR.  405.,  in  which  it  was  held,  that  the  drawer 
never  having  had  any  effects  in  the  hands  of  the  drawee*  was 
not  entitled  to  notice  of  dishonor.  Per  Atkkurst  J.  "  As  to 
the  general  rule,  it  has  never  been  disputed  that  the  want  of  no- 
tice to  the  drawer,  after  the  dishonor  of  a  bill,  is  tantamount  to 
payment  by  him ;  but  that  rule  is  not  without  exceptions,  and 
particularly  in  the  case  mentioned  by  the  plaintiff's  counsel,  that 
notice  is  not  necessary  to  be  given,  where  the  drawer  has  no 
effects  in  the  hands  of  the  drawee,  for  it  is  a  fraud  in  itself, 
and  if  that  can  be  proved,  the  notice  may  be  dispensed  with.*' 
Per  Buller  /.  "If  it  can  be  proved  on  the  part  of  the  }>lain- 
tiff,  that  from  the  time  the  bill  was  drawn,  till  the  time  it  be- 
came due,  the  drawee  never  had  any  e&cts  of  the  drawer  in 
his  hands,  I  think  notice  to  the  drawer  is  not  necessary ;  for 
he  must  know  whether  he  had  effects  in  the  hands  of  the  drawee 
or  not,  and  if  he  had  none,  he  had  no  right  to  draw  upon  him 
and  to  expect  pa3rment  from  him,  nor  can  he  be  injured  by  the 
non-payment  of  the  bill,  or  the  want  of  notice  that  it  has  been 
dishonored."  Although  the  authority  of  the  above  decision 
has  been  often  recogmsed,  yet  the  policy  and  convenience  of 
the  rule  there  established  have  been  frequently  doubted.  See 
Rucker  v,  Hiller,  16  East,  44.  Legge  v,  Thorpe,  12  fast,  175. 
Clegg  V.  Cotton,  3  B.  ^  P.  241.  Orr  v.  Maginnis,  7  East,  361. 
Thackray  v.  Blackett,  3  Campb,  165.  Cory  v.  Scott,  3  J3.  ^ 
A.  622.  Claridge  v,  Dalton,  4M.S^S,  231 .  Ex  parte  Heath, 
2  Ves.  ^  JB.  240.  (See  also  Note  51.)  The  rule  that  want  of 
assets  excuses  notice  to  the  drawer,  extends  also  to  foreign  bills, 
of  which  it  is  not  necessary  under  such  circumstances  to  prove 
a  protest.  Rogers  v.  Stevens,  2  T.  R,  713.  Legge  v.  Thorpe, 
12  East,  121.   3  Compd.  310.  iS.C. 

Cotton  in  America,  the  agent  of  Cullen,  drew  a  bill  upon 
Cullen,  and  apprehending  it  might  not  be  paid,  lodged  money  in 
the  hands  of  two  several  indorsers  to  answer  the  bill,  in  case 
it  should  be  returned,  and  the  indorsers  gave  an  undertaking  to 
restore  the  money,  upon  being  exonerated  from  the  payment  of 
the  bill.  The  bill  was  dishonored  and  no  notice  given  to  the 
drawer, .  and  the  court  of  C.  P.  held  him  to  be  discharged.  They 
said  that  in  this  case  there  was  no  fraud  in  the  drawer,  which 
they  considered  the  principle  on  which  Bickerdike  v.  BoUman 
(vide  supra)  was  decided.     Clegg  v.  Cotton,  3  B.  ^  P.  240. 

Not  excused,  where  the  dratoer  has  effects  in  the  hands  of  the 
drawee  at  the  time  cf  drawing,  or  at  any  time  before  present" 
ment.']  Want  of  notice  will  not  be  excused  if  the  drawer  had 
effects  in  the  hands  of  the  drawee  at  the  time  of  the  bill  being 
drawn,  though  not  at  the  time  of  presentment  for  acceptance 
or  payment.  Thus,  where  at  the  time  of  a  bill  drawn,  the 
drawer  had  efiects  (to  what  amount  did  not  appear)  in  the  hands 
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of  the  drawees,  but  in  May,  1800,  his  whole  balance,  amount- 
ing then  to  116/.,  (the  bill  being ibr  172/.  18s.  Id.)  was  paid 
to  him  by  them,  they  having  no  notice  of  the  bill,  and  in  July, 
when  the  bill  was  presented  for  acceptance,  and  up  to  the  22d 
October,  when  it  was  presented  for  payment  and  refused,  the 
drawees  had  no  efiects  of  the  drawer  m  their  hands,  it  was  held 
that  want  of  notice  to  the  drawer  was  not  excused.  Per  Lord 
Ellenborough,  "If  the  drawer  have  effects,  at  the  time  of  the 
bill  drawn,  it  would  be  very  dangerous  and  inconvenient^ 
merely  on  account  of  the  shifting  of  a  balance,  to  hold  notice 
not  to  be  necessary.  It  would  be  introducing  a  number  of  col- 
lateral issues  in  every  case  upon  a  bill  of  exchange,  to  examine 
how  the  account  stood  between  the  drawer  and  the  drawee,  from 
the  time  the  bill  was  drawn,  down  to  the  time  it  was  dis- 
honored." Orr  IK  Maginnis,  7  East,  358.  So,  want  of  notice 
will  not  be  excused,  if  the  drawer  had  effects  in  the  hands  of 
the  drawee,  at  any  time  between  the  the  drawing  and  the  be- 
coming due  of  the  bill.  In  an  action  against  the  drawer  of  a 
bill,  of  the  dishonor  of  which  no  notice  had  been  given,  itappeared 
that  when  the  bill  was  drawn,  the  drawees  had  no  effects  of  the 
drawer  in  their  hands,  but  that  before  the  bill  became  due,  he 
paid  a  sum  of  400/.  on  their  account.  Per  Lord  Ellenborough, 
"  I  think  the  drawer  has  a  right  to  notice  of  the  dishonor  of  a 
bill,  if  he  has  effects  in  the  hands  of  the  acceptor,  at  any  time 
before  it  becomes  due.  In  that  case  he  may  reasonably  expect, 
that  the  bill  will  be  regularly  paid,  and  he  may  be  prejuaiced 
by  receiving  no  notice  mat  it  is  dishonored.  I  am  aware  that 
the  inquiry  has  generally  been  as  to  the  state  of  accounts 
between  the  drawer  and  (urawee,  when  the  bill  was  drawn  or 
accepted,  but  I  conceive,  the  whole  period  must  be  looked  to, 
from  the  drawing  of  the  bill  till  it  becomes  due,  and  that  notice 
is  requisite,  if  the  drawer  has  effects  in  the  hands  of  the  drawee, 
at  any  time  during  that  interval.''  Hammond  v.  Jhifreme,  3 
Campb,  145. 

ffot  excused,  where  the  drawer  has  effects  t?»  the  hatids  of  the 
drawee,  though  to  less  amount  than  the  biU.I  It  is  not  necessary 
in  order  to  mtitle  the  drawer  to  notice  of  dishonor,  that  the 
amount  of  the  effects  in  the  hands  of  the  drawee  should  equal 
the  amount  of  the  bill.  Thus,  where  the  defendant  drew  two 
bills  of  upwards  of  1800/.  each,  on  P.  &  Co.,  and  at  the  time 
of  drawing  had  no  effects  in  the  hands  of  the  drawees,  but  be- 
fore the  buls  became  due,  contracted  engagements  on  account 
of  P.  &  Co.  to  the  amount  of  about  1000/.,  Lord  Ellenborough 
held,  that  the  drawer  was  intitled  to  notice*  **  The  excuse  of 
want  of  effects,  I  think,  (said  his  Lordship,)  is  equally  un- 
availing as  to  both  bills.  I  cannot  make  any  distinction  between 
the  two.  If  there  was  an  open  account  between  the  parties, 
and  the  acceptors  were  indebted  in  any  sum  to  the  drawer  be* 
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fore  the  bills  became  due,  I  cannot  say  that  he  must  neces- 
sarily have  been  aware  before  hand,  that  either  of  them  would 
be  dishonored/'  Thackray  v,  BLackett,  3  Camph.  164.  But, 
in  a  later  case,  the  court  of  King's  Bench  seems  to  have  been 
of  opinion,  that  the  want  of  notice  is  no  defence,  where 
the  defendant  had  not,  at  the  time  the  bill  became  due, 
sufficient  effects;  but  the  judgment  in  that  case  may  be 
supported  on  another  ground.  Smith  v,  Thatcher ,  4  B.  S^  A. 
200. 

Not  excused,  where,  though  there  are  no  actual  effects,  there 
is  a  reasonable  expectation  of  the  bill  being  honored,^  Many 
cases  have  arisen,  as  to  what  shall  be  accounted  equivalent  to 
having  effects  in  the  hands  of  the  drawee.  *'  I  do  not  mean  to 
say,"  observed  Lord  Ellenborough,  in  Legge  v-  Thorpe,  12 
East,  175.,  **  that  actual  value  in  the  hands  of  the  drawee,  at. 
the  time  of  drawing,  is  essentially  necessary  to  intitle  the 
drawer  to  notice  in  case  of  dishonor,  for  circumstances  may 
exist,  which  would  give  a  drawer  good  ground  to  consider  that 
he  had  a  right  to  draw  a  bill  upon  his  correspondent,  as  where 
he  had  consigned  effects  to  him  to  answer  the  bill,  though  they  may 
not  have  come  to  hand  at  the  time  the  bill  was  presented  for  ac- 
ceptance." But  when  the  drawer,  at  the  request  of  the  drawee,  an 
executor,  had  employed  the  payee  to  do  some  work  on  the  estate 
of  the  testator,  and  drew  the  bill  for  the  amount  of  the  work, 
which  the  drawee  refused  to  accept,  alleging  that  he  had  no 
assets,  it  was  held,  that  the  drawer  was  not  intitled  to  notice, 
for  he  had  no  effects  in  the  drawee's  hands,  nor  had  taken  any 
means  to  furnish  him  with  any.  Legge  v»  Thorpe,  12  East, 
171.  2  Camp6. 310.  5.  C.  In  an  action  against  the  drawer  of 
a  bill,  where  no  notice  had  been  given  of  dishonor,  it  appeared, 
that  the  bill  had  been  drawn  against  a  cargo  of  indigo  and  hides 
shipped  by  the  drawer ;  that  the  cargo  was,  at  that  time,  in 
the  hands  of  a  broker  for  sale  ;  that  one  Whitby  was  to  pay 
over  the  proceeds  to  answer  the  bill,  that  before  the  bill  had 
been  presented  for  payment,  the  hides  had  been  sold  and  a  loss 
had  arisen  on  them,  but  that  the  indigo  was  not  sold  ;  Lord 
Ellenborough  ruled,  that  the  bill  having  been  drawn  on  expected 
funds,  it  was  necessary  to  prove  notice  of  its  dishonor,  tlobins 
1^.  Gibson,  3  Campb,  334. 

The  general  rule  laid  down  in  Bickerdike  v.  Bolbnan,  is 
thus  qualified  by  Lord  Ellenborough  in  Brown  v,  Maffey, 
15  East,  221.  **  That  exception  must  be  taken  with  some 
restrictions,  as  where  a  drawer,  though  he  might  not  have 
effects  at  the  time  of  the  drawing  of  the  bill  in  the  drawee's 
hands,  has  a  running  account  with  him,  and  there  is  a 
fluctuating  balance  between  them,  and  the  drawer  has  reason- 
able ground  to  expect  he  shall  have  effects  in  the  drawee's 
hands  when  the  bill  becomes  due ;  in  such  cases  I  have  always 
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held  the  drawer  to  be  entitled  to  notice,  because  he  draws  the 
bill  upon  a  reasonable  presumption  that  it  will  be  honored." 
In  an  action  against  the  drawer  of  a  bill  to  whom  no  notice  of 
dishonor  had  ^n  given,  it  appeared  that  the  defendant  was 
sent  out  to  Petersburgh  to  purchase  goods,  which  were  to  be 
consigned  to  the  drawees  in  Iiondon.    He  accordingly  con- 
signed several  cargoes  to  them,  and  drew  bills  upon  them  to  a 
lajqge  amount.    They  accepted,  and  paid  bills  so  drawn,  for 
more  than  the  value  of  all  the  consignments.    The  cargo,  in 
respect  of  which  the  bill  in  question  had  been  drawn,  had  been 
detained  in  Russia  for  want  of  a  licence,  and  was  so  materially 
damaged  as  hardly  to  be  sufficient  to  pay  the  freight  when  it 
arrived.    The  defendant  had  considerably  overdrawn  his  ac- 
count with  the  drawees,  and  from  the  time  this  bill  was  drawn 
till  it  became  due,  they  had  no  effects  of  his  in  their  hands. 
Lord  EUenborough  was  of  opinion  that  the  drawer  was  dis- 
charged by  want  of  notice.     "  If,"  said  his  Lordship,  "  there 
be  a  reasonable  expectation  that  a  bill  of  exchange  will  be 
honored  upon  the  strength  of  a  consignment,  I  am  of  opinion 
the  drawer  is  entitled  to  notice  of  its  dishonor,  though  it  turns  out 
that  the  drawee  never  has  any  effects  in  his  hands  to  meet  the 
payment  of  it.  This  cannot  be  considered  visionary  paper,  with 
respect  to  which  the  custom  of  merchants  need   not  be  ob- 
served.   The  object  of  notice  is  not  merely  to  enable  the  drawer 
to  withdraw  his  effects  from  the  hands  of  the  drawee,  but  to 
provide  for  payment  of  the  bill  thus  suddenly  cast  upon  himself, 
and  to  make  prompt  arrangements  suited  to  this  unexpected 
emergency.    Where  the  drawer  has  solid  reason  to  believe  that 
the  bill  will  be  honored,  he  is  necessarily  damnified,  and  there- 
fore, he  is  discharged  by  the  laches  of  the  holder.^'    Rucker  v. 
HiUer,  3  Campb.  217.    The  plaintiff  in  the  above  case  being 
nonsuited,  the  court  of  K.  B.  refused  to  set  the  nonsuit  aside. 
16  East,  43.    If  the  drawer  has  effects  in  the  hands  of  the 
drawee,  he  is  entitled  to  notice,  although  he  is  indebted  to  the 
drawee  in  a  larger  amount.    Thus,  in  an  action  against  the 
drawer  of  a  bill  of  2502.  where  the  drawees  stated,  that  when  the 
bill  was  presented,  they  had  produce  in  their  hands  belonging  to 
the  drawer  to  the  amount  of  about  1500Z.  but  that  he  owed  them 
10,000/.  and  that  they  had  appropriated  the  effects  in  their  hands 
to  go  in  satisfaction  of  this  debt,  Lord  EUenborough  held  notice 
necessary,  and  said  *'  If  a  man  draws  upon  a  house  with  whom 
he  has  no  account,  he  knows  that  the  bill  will  not  be  accepted ; 
he  can  suffer  no  injury  from  want  of  notice  of  its  dishonor,  and 
therefore,  he  is  not  entitled  to  such  notice.    But  the  case  is 
quite  otherwise  where  the  drawer  has  a  fluctuating  balance  in 
the  hands  of  the  drawee.    There  notice  is  peculiarl^^  requisite. 
Without  this,  how  can  the  drawer  know  that  credit  has  been 
refused  to  him,  and  that  his  bill  has  been  dishonored  ?    It  is 
said  here,  that  the  effects  in  the  hands  of  the  drawees  were  aU 
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appropriated  to  discharge  their  own  debt ;  but  that  appropria- 
tion should  appear  by  writing,  and  the  defendant  should  be  a 
nto  it."     BUukham  v.  Ihren,  2  Campb,  604.     Where  the 
Br  had  supplied  the  drawee  with  goods  which  were  not  to 
be  paid  for  until  after  the  bill  became  due,  it  was  held  that  the 
drawer  was  not  entitled  to  notice,  as  he  could  not  have  had  any 
reasonable  expectation  of  the  bill  being  paid.    Per  Lord  EUgw- 
borough,  "  As  to  funds,  though  there  were  goods  of  the  de- 
fendant's in  the  drawee's  hands  at  the  time  of  the  drawing,  yet 
they  were  not  such  as  could  be  properly  set  against  the  draw- 
ing ;  and  as  to  any  reasonable  expectation  that  the  bill  would 
be  paid,  it  was  neither  accepted,  nor  had  the  defendant  any 
claim  upon  the  drawee  to  have  it  honored,  according  to  the  due 
course  of  credit  between  them,  till  the  end  of  the  year."    Per 
Le  Blfinc,  J»    **  I  perfectly  agree  that  it  is  not  necessary  that 
the  drawer  should  nave  eflects  in  money  in  the  hands  of  the 
drawee,  »ther  at  the  time  when  the  bill  is  drawn  or  when  it 
becomes  due.    For  if  the  bill  be  drawn  in  the  fair  and  reasons- 
able  expectation  that  in  the  ordinary  course  of  mercantile  trans- 
actions, it  will  be  accepted  or  paid  when  due,  the  case  does  not 
range  under  that  class  of  cases  of  which  Bicherdik$  v.  Boilman 
is  the  first.    But  here  the  defendant  did  not  draw  the  bill  with 
any  reasonable  expectation  that  it  would  be  accepted  or  paid, 
but  on  the  contrary,  with  a  pretty  clear  assurance  that  it  would 
be  dishonored."     Claridge  v.  Dalton,  4  M.  ^  S.  226    The  de- 
livery of  cross-acceptances  by  the  drawer  to  the  acceptor,  will 
be  equivalent  to  tne  having  efiects  in  the  acceptor  s  hands. 
In  an  action  affainst  the  drawer  of  a  bill  to  whom  no  notice 
of  dishonor  had  been  given,  it  appeared  that  the  acceptor  had 
been  introduced  to  the  defendant  for  the  purpose  of  borrowing 
money,  and  had  received  his  acceptances  to  a  large  amount. 
Some  of  these  the  acceptor  had  negotiated,  and  had  been  obliged  to 
take  up  when  due*    At  the  time  the  bill  in  question  was  ac- 
cepted, two  of  the  defendant's  acceptances  to  a  much  larger 
amount  than  the  bill  in  question,  which  the  acceptor  had  ne- 
gotiated and  raised  money  upon,  were  outstanding,  but  no 
money  passed  in  consideration  of  his  acceptance  of  the  bill  in 
question*    Per  Beet,  C,  J,    "  I  am  stronely  of  opinion  that 
wis  is  not  a  case  in  which  the  plaintiff  is  relieved  from  the  ne* 
oessity  of  proving  a  notice.    The  principle  upon  which  notice 
is  disused  with,  is  that  a  fraud  has  been  committed  in  draw, 
ing  on  a  person  with  whom  the  drawer  had  no  efiects,  and  on 
whom  he  had  no  right  to  draw.    That  is  not  so  here.    The  de- 
fendant was  at  the  time  liable  on  acceptances  given  to  the  ac- 
ceptor, and  on  which  the  latter  had  raised  money,  and  he  had 
a  right  to  draw  on  him  to  a  greater  extent  tlian  this  bill." 
Spooner  v.  Gerdetur,  R»  ^T  -Af*  64. 

In  the  case  of  Ex  parte  Heatk,  2  Ves.  S^  B.  240,  the  Lord 
Chancellor  made  the  following  observations ;  *'  According  to 
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the  old  rule,  a  bill  of  exchange,  purporting  upon  the  face  of  it 
to  be  for  value  received,  the  implication  of  law  from  the  accept- 
ance was,  that  the  acceptor  had  effects.  Then  they  came  to 
this  general  doctrine,  that  it  is  not  necessary  for  the  holder  to 
give  notice,  if  he  can  shew,  that  the  acceptor  had  no  effects.  The 
first  objection  is,  who  is  to  deade  whether  there  are  effects  or 
not  1  in  the  simple  case,  where  tiiere  is  nothing  but  that  par- 
ticular bill,  and  no  other  dealing  between  them,  mere  is  no  diffi- 
culty ;  but  if  there  are  complicated  engagements,  and  various 
accommodation  transactions,  no  one  can  say  whether  there  are 
effects  or  not ;  and  there  can  be  no  stronger  instance  than 
that,  in  the  caseof  Walwyn  v.  St,  Quintin,  2  Esp.  N,P.C,  615, 
Lord  Chief  Justice  Eyre,  a  very  good  lawyer,  left  it  to  the  jury 
to  decide,  without  any  solution  of  the  (|uestion,  whether  title 
deeds  are  effects ;  but  a  rule,  that  secunties  cannot  be  effects 
in  any  case,  would  be  quite  destructive  of  all  commercial  dealing. 
Are  not  short  bills,  for  instance,  effects  1  Is  it  of  no  importance 
to  the  holder  to  have  notice  that  he  may  withdraw  them  from 
the  possession  of  the  acceptor!  The  courts  were  obliged  ne- 
cessarily to  decide,  that  if  bills  were  accepted  for  the  accommo- 
dation of  the  drawer,  and  that  there  was  nothing  but  that  paper 
between  them,  notice  was  not  necessary ;  the  drawer  being,  as 
between  him  and  the  acceptor,  first  liable ;  but,  if  bills  were 
drawn  for  the  accommodation  of  the  acceptor,  the  tran8acti<m 
being  for  his  benefit,  there  must  be  notice  without  effects,  and'if 
in  the  result  of  various  dealings  the  surplus  of  accommodation  is 
<m  the  side  of  the  acceptor,  he  is  with  re^rd  to  the  drawer, 
exactly  in  the  situation  of  an  acceptor,  having  effects,  and  the 
fiulure  to  give  notice  may  be  equally  detrimental." 

Not  exeuted,  where  though  the  drawer  has  no  effects  in  the 
hands  of  the  drawee,  he  would  have  a  remedy  over,"]  The  rule 
laid  down  in  Bickerdike  v,  Bollman  (^mpra)  does  not  apply  to 
cases  where,  although  the  drawer  has  no  effects  in  the  han(»  of 
the  drawee,  he  would  yet  have  a  remedy  against  some  other 
party.  In  the  case  of  Walivyn  v.  St.  Quintin,  1  B.  ^  P.  552, 
this  distinction,  indeed,  does  not  appear  to  have  been  taken. 
There  the  bill  was  drawn  to  accommodate  the  indorser,  who  had 
placed  securities  on  which  he  wished  to  raise  money  in  the 
hands  of  the  acceptor,  but  the  drawer  had  no  effects  in  his 
hands.  It  was  held  that  want  of  notice  did  not  discharge  the 
drawer,  since,  as  it  was  said,  notice  could  be  of  no  use  to  him, 
his  situation  being  this,  that  if  the  acceptor  did  not  pay,  he 
must,  and  might  then,  and  not  till  then,  resort  to  the  acceptor 
to  be  re-imbursed.  The  authority  of  this  decision  has  how- 
ever been  overthrown  by  the  following  cases.  Whitmarsh 
drew  on  Neales,  payable  to  Fiander  or  order,  who  indorsed  to. 
defendant,  who  indorsed  to  Cosier,  who  indorsed  to  Woods, 
who  indorsed  to  the  plaintiffs.    All  the  parties  previous  to 
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Woods  were  aocommodation  parties.  The  bill  was  drawn  for 
the  accommodation  of  Woods.  The  defendant  knew  that  Co- 
sier had  received  no  valaeior  his  indorsement,  but  it  was  not 
proved  that  at  the  time  the  defendant  indorsed  the  bill,  he 
knew  that  the  drawer  had  no  effects  in  the  hands  of  the  drawees. 
The  plainti£&  not  having  given  notice  of  the  dishonor  to  the 
defendant,  Bayley,  J.  thinking  such  notice  material  to  the 
defendant,  witn  respect  to  his  remedy  over  against  Woods, 
directed  a  nonsuit,  which  the  court  of  K.  B.  refused  to  set 
aside.  Brawn  v.  Maffey,  15  East,  216.  So  where  the  de- 
fendant drew  a  bill  in  his  own  favor  for  the  accommodation  of 
L.  &  Co.  to  whom  he  indorsed  it,  and  by  whom  it  was  indorsed 
to  the  plaintiffs, i  it  was  held  by  the  court  of  K.  B.,  that  the  de- 
fendant was  discharged  by  want  of  notice  of  dishonor.  Fer 
Abbott,  C.  J.  *'  There  is  great  difficulty  in  distinguishing  this 
case  from  Waltoyn  v,  St,  Quintin,  {supra,),  but  I  must  say 
that  I  cannot  assent  to  the  law  there  laid  down  ;  for  if  notice 
had  in  that  case  been  given  to  the  drawer,  he  might  have  had 
his  remedy  over  against  a  third  person."  Per  BayLey  J. 
*<  ^Vhere  the  drawer  has  no  effects  in  the  hands  of  the  acceptor, 
that  is  primd  facie  evidence  that  he  will  not  be  injured  by  the 
want  of  notice ;  but  that  primd  facie  presumption  may  be  re- 
butted, and  if  the  drawer  can  shew  actual  piejudice,  it  takes  the 
case  out  of  Bickerdike  v.  BoUman.  One  test  is  this :  suppose 
the  drawer  to  pay  the  bill,  has  he  any  remedy  over  against  a 
a  third  person  1  In  the  case  of  Bickerdike  v.  BoUman,  he 
had  none ;  but  here^  if  the  defendant  liad  paid  the  bill,  he 
would  clearly  have  bad  a  remedy  over  against  L.  &  C, 
because  they  impliedly  undertook  to  indemnify  him,  and  he 
would  also,  as  it  seems  to  me,  have  had  a  remedy  over 
against  the  acceptor.  The  case  of  Waltoyn  v.  Su  Quintin  (su- 
pra) is  very  similar  to  he  present,  and  I  am  not  sure  that 
it  can  be  distinguished  from  it:  that  case,  however,  is  in- 
consistent with  the  decision  in  Bnmn  v.  Maffey"  {supra,) 
Com  V,  Scott,  3  B.  &;  A.  619.  Norton  v.  Pickering,  8  B.  4" 
C.  610.  and  see  Clegg  v.  Cotton,  3  B.  ^  P.  250.  ante,  p,  222. 

Not  excused,  in  an  action  against  the  indorser,  because  the 
drawer  had  no  effects  in  the  hands  of  the  draiveeJ]  It  is  no  an- 
swer to  the  want  of  notice  in  an  action  against  an  indorsee,  that  the 
drawer  had  no  effects  in  the  hands  of  the  drawee.  Thus  where 
in  such  an  action,  the  plaintiff's  counsel  offered  to  show  that 
the  drawee  had  no  effects  of  the  drawer  in  his  hands  at  the  time, 
the  court  were  of  opinion  that  as  between  these  parties  it  would 
make  no  difference.  Goodallv.  Dolley,  1  T.  R,  713.  So  where 
in  an  action  against  an  indorser  who  had  received  no  notice  of 
dishonor,  the  plaintiff's  counsel  attempted  to  cure  this  negligence 
by  shewing  tnat  the  drawer  bad  no  effects  in  the  hands  of  the 
drawees*  Lord  Kenypn  was  of.  opinion  that  this  circumstance 
would  not  avail  the  plaintiffs.    That  rule  only  extended  to  ac- 
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tlons  brought  against  the  drawer ;  the  indorser  was  at  all  times 
entitled  to  notice,  for  he  had  no  concern  with  the  accounts  be- 
tween the  drawer  and  the  acceptor.  I'he  plaintiffs  then  proved 
a  letter  of  the  defendant's,  acknowledging  the  debt  and  promis- 
ing to  pay,  on  which  evidence  he  recovered  a  verdict.  Wilkes 
V.  Jacks,  Peake,  202  b. 

But  in  Lisson  v.  Tomlinsony  1805.  Selw.  N.'  P.  324.  4th  ed. 
Lord  Ellenborough  ruled,  on  the  authority  of  De  Bert  v.  Atktn- 
son,  2  H.  BL  336.  see  post,  that  where  the  indorser  has  not 
given  any  consideration  for  a  bill,  and  knows  at  the  time  that 
the  drawer  has  not  any  effects  in  the  hands  of  the  drawee,  he 
(the  indorser)  is  not  entitled  to  notice  as  a  bond  fide  holder  for 
a  valuable  consideration  would  be.  But  where  the  indorser 
had  no  notice  of  the  drawer  having  no  effects  in  the  hands  of 
the  drawee,  he  was  held  entitled  to  notice,  as  already  stated. 
Brown  v.  Maffey,  25  East,  216.  ante,  p.  2and  see  27,  Leach  v, 
Ihwett,  4  Taunt,  731.  ante,  p,  196. 

Not  exctised.  by  the  insolvency  or  bankruptcy  of  the  drawee 
or  other  party, "]    The  holder  of  a  bill  is  not  excused  from 
giving  notice  of  its  dishonor,  though  the  drawee  or  acceptor 
has  become  insolvent  or  bankrupt,  and  the  other  parties  to  the 
bill  were  aware  of  that  fact.    In  "an  action  againt  the  drawer 
of  a  bill,  to  whom  no  notice  of  dishonor  had  been  given,  the 
acceptor,  being  called  as  a  witness,  stated,  that  when  the  bill 
was  drawn  be  was  indebted  to  the  drawer  in  more  than  the 
amount  of  the  bill ;    but  that  he  then  represented  to  the 
drawer  that  it  would  not  be  in  his  power  to  piovide  for  the 
bill,  and  that  it  was,  therefore,  understood  between  them  that 
the  drawer  should  provide  for  it :  Lord  Kenyon,  notwithstand- 
ing, held,  that  notice  was  necessary.     Staples  v.  Okines,  1  Esp. 
332.     So  where  B.  for  the  accommodation  of  A.,  who  was 
considerably  indebted,  indorsed  a  note  made  by  A.,  and  payable 
at  D.'s,  and  shortly  before  it  became  due  desired  D.  to  send  it 
to  him,  and  said  he  would  pay  it ;  it  was  held,  that  B.  was, 
notwithstanding,  entitled  to  notice  of  the  dishonor  of  the  note. 
Per  Eyre,  C.J,     '*  It  sounds  harsh,  that  a  known  bankruptcy 
should  not  be  equivalent  to  a  demand  or  notice  ;  but  the  rule 
is  too  strong  to  be  dispensed  with."     Nichokon  v.  Gouthit, 
2  H.  Bl.  609.  So  in  Russell  v.  Langstaff,DougL  497. 515, 4tHed. 
it  was '  said,  arguendo,  that  it  had  been  frequently  ruled  at 
Guildhall,  that  it  is  not  an  excuse  for  not  making  a  demand  on 
a  note  or  bill,  or  for  not  giving  notice  of  non-payment,  that  the 
drawer  or  acceptor  has  become  bankrupt,  as  many  means  may 
be  resorted  to  of  obtaining  payment,  by  the  assistance  of 
friends  or  otherwise.  .Sec  alsoWhitfield  r.  Savage,  2  B.  ^  P.  277. 
Thackray  v.  Blackett,3  Campb.  164.   Ex  parte  Wilson,  11  Ves. 
412.     The  indorsers  of  a  bill,  which  was  dishonored,  had 
received  no  notice  of  its  dishonor,  but  knew  that  the  drawer 
and  acceptor  were  insolvent.    The  court  held,  that  they  were 
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discharged  by  the  want  of  notice.  Per  Lord  EUenborougk, 
"It  is  too  late  now  to  contend,  that  the  insolvency  of  the 
drawer  or  acceptor  dispenses  wiUi  the  necessity  of  a  demand 
of  payment  or  of  notice  of  dishonor ;  and  as  to  knowledge  of 
the  dishonor  by  the  person  to  be  charged  on  the  bill,  being 
equivalent  to  due  notice  of  it  given  to  him  by  the  holder,  the 
case  of  NichoUoti  v,  Gouthit  {tupra),  is  so  decisive  an  au' 
thority  against  that  doctrine,  that  we  cannot  enter  again  into 
the  discussion  of  it."     Eidaile  v,  Sowerby,  11  East,  114. 

The  bankraptcy  of  the  drawer  or  indorser  of  a  bill  will  not, 
as  it  seems,  excuse  the  giving  of  notice  to  him.  In  the  case 
of  ex  parte  Moline,  19  Ves.  216,  Lord  Eldon  held,  that  notice  of 
dishonor  to  the  drawer  of  a  bill,  who  had  become  bankrupt, 
before  the  appointment  of  assignees,  was  sufficient ;  that  the 
bankrupt  represented  his  estate  until  assignees  were  chosen,  and 
that  all  that  was  requisite,  theiefoie,  was  done.  So  under  the 
peculiar  circumstances  of  the  following  case,  the  court  of 
K.  B.  held,  that  notice  to  a  bankrupt  drawer  was  necessary. 
One  Rain,  the  drawer  of  certain  bills,  due  in  June,  1818, 
left  his  dwelling-house  in  April  and  absconded.  On  the  28th 
April  a  commission  of  bankrupt  issued  against  him,  and  the 
assignees  were  chosen.  The  bankrupt's  house  remained  open 
in  the  possession  of  the  mestenger  under  the  commission,  for 
some  time  after  the  bills  became  due.  The  acceptor,  LacUan, 
became  bankrupt  on  23d  April,  and  the  biUs  were  dishonored ; 
but  no  notice  of  the  dishonor  was  given  to  the  drawer,  or  left 
at  his  house.  The  holders  had  notice  of  the  appointment  of 
the  assignees  of  the  drawer  before  the  bill  became  due  ;  but 
no  notice  was  given  "to  them.  The  court  held,  that  by  the 
want  of  notice  the  estate  of  the  drawer  was  discharged.  Per 
Cur,  "  When  a  bill  is  dishonored,  it  is  the  duty  of  the  holder 
to  use  due  diligence  to  give  notice  to  such  of  the  parties  to  the 
biH,  as  would  be  entitled  to  a  remedy  over  upon  it,  if  they 
took  it  up,  and  the  holder  makes  the  bill  his  own  as  against 
those  parties,  and  loses  his  remedy  upon  the  bill  against 
them  by  neglecting  to  use  such  diligence.  It  is  no  excuse, 
that  the  chance  of  obtaining  any  thing  upon  the  remedy  over 
was  hopeless,  that  the  person  or  persons  against  whom  that 
remedy  would  apply,  were  insolvent  or  bankrupts,  or  had 
absconded.  Parties  are  entitled  to  have  that  chance  ofiered 
to  them ;  and  if  they  are  abridged  of  it,  the  law,  which  is 
founded  upon  the  usage  and  custom  of  merchants,  says  they 
are  discharged.  The  bankruptcy,  therefore,  of  Lacklan  is  no 
excuse  for  the  want  of  due  diligence,  if  such  want  exist  in  this 
case ;  but  the  question  must  be  answered  as  it  would  have 
been  had  Lacklan  continued  solvent.  Had  Lacklan  been 
solvent,  and  Rain's  assignees  had  been  apprised  of  the  dis- 
honor, they  might  at  all  events  have  pressed  Lacklan  to  pay ; 
and  had  they  ^oueht  fit  to  take  up  the  bill,  they  might  have 
sued  hiou     Of  uese  opportunities  in  this  case,  they  have 
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been  deprived,  and  the  question  is,  whether  they  have  been 
deprived  by  the  want  of. that  diligence,  which  they  had  le- 
gally a  ri^ht  to  expect  from  the  holders.  It  is  not  necessary 
to  (fecide  in  this  case,  whether  in  the  event  of  the  bankruptcy 
of  a  par^  intitled  to  notice,  the  holder  is  boond  to  endeavour 
to  find  out  his  assignees ;  nor  is  it  necessary  to  say  what  would 
be  the  case,  if  such  a  park's  house  were  shut  up,  and  there 
Dvere  no  means  affordea  there  of  discovering  him  or  his  repre- 
sentatives :  for  in  this  case  the  bankrupt  s  house  continued 
r,  the  agent  of  his  representatives,  the  messenger,  who  vvas 
in  some  degree,  his  representative,  was  there,  and  a  notice 
there  would  have  reached  the  assignees,  and  have  given 
them  the  power  of  considering,  whether  they  should  have 
taken  any  and  what  steps  against  Lacklan.  In  a  very  excel- 
lent modern  publication  on  the  law  bills  of  exchange,  com- 
bining the  Scotch  and  English  law  upon  the  subject,  Thom- 
ton,  535,  it  is  laid  down,  that  in  case  of  the  bankruptcy  of 
the  drawer,  or  of  an  indorser,  notice  must  still  be  given  to  the 
bankrupt,  *'  or  to  the  trustee  vested  with  his  estate  for  behoof 
of  his  creditors ;"  and  he  refers  (amongst  other  decisions)  to 
the  case  ex  ffarte  Mdine  {tupra).  Whether  this  be  universally 
and  in  all  cases  true,  it  is  not  now  necessary  to  decide ;  all  the 
present  case  requires  is  this,  that  where  the  bankrupt's  house 
continues  open,  and  an  agent  of  the  assignees  there,  notice  is 
essential,  and  a  neglect  to  give  it  bars  the  holder's  claim  against 
the  bankrupt's  estate.  The  bills,  therefore,  were  not  proveable 
under  the  commission  issued  against  the  drawer."  Rhode  «. 
Proctor,  4  B.  ^  C.  517. 

Whether  exctued  in  ca$e  of  the  known  insolvency  of  the  maker 
of  a  note.']  It  was  held  in  one  case,  that  where  the  payee  of 
a  note  lent  his  name  to  the  maker  for  his  accommodation, 
knowing  at  the  time  that  the  maker  was  insolvent,  he  was  not 
entitled  to  notice  of  its  dishonor.  Per  Eyre,  C.J.  **  Consider 
on  what  ground  an  early  demand  is  in  general  required.  It 
is  because,  if  any  delay  takes  place,  the  effects  may  be  gone 
out  of  the  hands  of  the  acceptor ;  and  if  the  holder  chooses 
to  waitt  he  does  it  at  his  own  risque.  But  apply  this  rule  to 
the  case  of  known  insolvency :  what  does  it  signify  to  the  per- 
son who  is  liable  in  the  second  stage,  at  what  time  the  demand 
is  made  upon  the  drawer,  who  was  known  to  be  insolvent  from 
the  beginning  1"  De  Berdt  v.  AtkiMon,  2  H.  Bl.  336.  Upon 
this  case  it  has  been  remarked,  that  inasmuch  as  the  payee 
would,  upon  payinff  the  note,  have  a  clear  right  of  action  upon 
it  against  the  maker,  it  would  seem  that  he  is  entitled  to 
notice  of  dishonor,  or  to  make  non-presentment  in  time  a 
ground  of  defence  ;  and  it  is  added,  that  the  court  appears  to 
have  proceeded  on  a  mis-application  of  the  rule,  wnich  ob- 
tains as  to  accommodation  acceptances ;  in  those  cases  the 
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drawer  being  himself  the  real  debtor,  acquires  no  right  of  ac- 
tion against  the  acceptor  by  paying  the  bill,  and  su&rs  no  in- 
jury from  want  of  non-payment   by  the  acceptor ;  but  that 
in  this  case  the  maker  was  the  real  debtor,  and  the  payee  a 
mere  sarety,  having  a  clear  right  of  action  against  the  maker 
upon  j^aying  the  note,  and  therefore,  entitled  to  notice,  to  en- 
able him  to  exert  that  right.     Bayley,  248.  See  4  Taunt,  733. 
These  observations  are  supported  by  the  cases  of  Nicholson  v. 
Gouthit,  2  H,  Bl.  609 ;  anU,  p.  229.  and  Smith  v.  Becket,  13  East, 
187.    In  the  latter  case,  the  defendant,  the  payee  of  a  note, 
indorsed  it  for  accommodation  of  Canning  the  maker,  who  had 
lately  stopped  payment,  which  was  known  to  the  defendant. 
Canning  deposited  the  note  with  the  plaintifis,  who  advanced 
to  more  than  the  amount  of  the  note;  which  advance  was 
afterwards  renewed  whithout  any  communication  with  the  de- 
fendant.    No  notice  of  the  dishonor  of  the  note  was  given ; 
but  the  court  held,  that  notice  was  necessary  under  the  cir- 
cumstances of  this  case,  and  that  the  plaintiffs  were  not  en- 
titled to  recover,  particularly  as  it  appeared,  that  there  had 
been  a  renewal  of  the  advance  made  by  them  to  Canning, 
without  any  communication  of  it  to  the  defendant ;  and  at  the 
last,  if  notice  had  been  given  by  the  plaintiffs  to  the  defend- 
ant, that  they  would  not  trust  Canning  any  longer,  the  de- 
fendant  might  have  taken   measures  for  his  own   security. 
Smith  V.  Beckett  13  Eattt  187.      But  where  the  payee  of  a 
note,  who  indorsed  it  for  the  accommodation  of  the  insolvent 
maker,  took  effects  of  the  insolvent  to  the  amount,  no  notice 
of  dishonor  being  given  to  the  defendant ;  BuUer,  J.  said, 
that  it  was  undoubtedly  necessary  that  an  indorser  of  a  note 
should  have  notice  of  the  default  of  the  maker  in  payment, 
but  that  was  only  the  case  where  there  were  efiects  of  the  in- 
dorser in  the  maker's  hands,  and  that  he  might  suffer  from  the 
want  of  such  notice  ;  but  where  there  were  no  effects  no  notice 
was  necessary  ;  and  he  ruled  that  the  plaintiff  was  entitled  to 
recover.      Corney  v.  Da  Costa,  1  JCsp.  302.     See  Cory  v.  Scott, 
3  B,  8f  A.  617  ;  ante,  p,  228. 

Not  excused — by  an  agreement,  not  appearing  on  the  face  of 
of  the  note^  that  it  shall  not  he  enforced^]  In  an  action  against 
the  indorser  of  a  note,  it  appeared  that  the  note  had  been  in- 
dorsed by  the  defendant  for  the  accommodation  of  the  maker, 
and  that  no  notice  of  dishonor  had  been  given.  In  answer  to 
this  defence,  the  plaintiffs  tendered,  as  a  waiver  of  such  notice 
by  the  defendant,  evidence  of  his  admission,  that  he  knew  and 
expected  that  the  payment  of  the  note  was  not  to  be  enforced 
until  after  the  estates  of  the  maker  were  sold,  and  then  only  in 
the  event  of  the  proceeds  not  being  sufBciently  productive ;  that 
such  was  the  understanding  when  the  note  was  given,  and  that 
the  defendant  only  gave  the  note  as  a  further  and  collateral  se- 
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curity,  for  the  express  purpose  of  allowing  time  for  the  sale  oC 
the  estates.  This  evidence  was  rejected  by  Gibbs,  C  J.  who 
directed  a  nonsuit,  which  the  court  of  C.  P.  refused  to  set 
aside.  Per  DallaSy  J.  *'  It  is  said,  that  at  the  time  when  these 
notes  were  made  and  indorsed,  it  was  mutually  understood, 
that  payment  should  not  be  enforced  until  the  maker's  effects 
were  brought  to  sale,  and  that  the  plaintifis  entered  into  this 
contract  with  the  defendant,  with  a  full  knowledge  of  all  these 
circumstances.  One  thing  is  to  be  observed,  if  such  were 
meant  to  be  the  understanding,  it  ought  to  have  been  expressed 
on  the  instrument ;  but  it  is  not  expressed ;  and,  taking  the 
instrument  as  it  stands,  it  is  a  common  promissory  note,  and 
requires  that  notice  of  dishonour  should  be  given  to  the  defend- 
ant^ in  order  to  give  the  plaintiffs  a  right  to  recover  against 
him.  But,  it  is  said,  notice  was  dispensed  with  by  the  under* 
standing  which  existed  between  the  parties,  to  which  the  an- 
swer is,  that  if  parties  mean  to  vary  the  legal  operation  of  an 
instrument,  they  ought  to  express  such  variance ;  if  they  do 
not  express  it,  the  legal  operation  of  the  instrument  remains. 
The  effect  of  the  evidence  tendered,  would  be,  to  vary  the  note 
in  question,  and  to  control  its  legal  operation,  and  such  evi- 
dence I  think  is  inadmissible."  Free  v,  Hawkins,  8  Taunt, 
82.    Holt,  660.  S.  C. 

Whether  excused  in  case  of  accident,']  Whether  notice  of 
dishonor  is  excused  in  cases  of  inevitable  accident,  has  not 
been  determined.  In  Hilton  v.  Shepherd,  6  East,  16.  (n.) 
Lord  Kenyon  said,  that  whether  due  diligence  had  or  had  not 
been  used,  was  a  question  for  the  jury  to  consider,  under  all 
the  circumstances  of  accident,  necessity,  and  the  like.  If  ac- 
cident should  be  held  to  constitute  an  excuse,  it  must  appear 
to  have  happened  without  any  default  on  the  part  of  the  person 
whose  duty  it  was  to  give  notice.  Thus,  a  mistake  in  the  di- 
rection of  a  letter  will  not  furnish  an  excuse.  Esdaile  v. 
'Sowerby,  11  East,  114.  In  an  action  by  the  eleventh  indorsee 
of  a  bill  against  the  eighth  indorser,  it  appeared,  that  in  due 
time,  on  the  4th  of  September,  the  bill,  with  notice  of  disho- 
nour, was  left  at  the  house  of  the  tenth  indorser,  R.  Bennett, 
in  a  letter,  addressed  to  him.  That,  in  consequence  of  the 
dangerous  illness  of  his  wife  at  a  distant  place,  he  had  on  the 
1st  September  left  his  house  in  the  care  of  a  boy,  who  had  no 
authority  to  open  letters,  intending  to  return  on  the  3d  of  Sep- 
tember, but  that,  in  consequence  of  the  increasing  dangerous 
illness  of  his  wife,  he  did  not  return  till  after  the  8th  of  Sep- 
tember, on  which  day  his  brother  opened  the  letter  and  imme- 
diately gave  notice  of  the  dishonor  of  the  bill  to  the  plaintiff, 
who  paid  it,  and  then  called  upon  the  defendant,  who  insisted 
that  he  was  discharged  for  want  of  earlier  notice.  It  was  urged 
for  the  plaintiff,  that  the  dangerous  illness  of  Bennett's  wife 
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excused  his  absence  from  home,  and  the  delay  in  giving  notice 
of  the  dishonor,  and  that  as  the  dishonor  of  a  bill  is  contrary 
to  the  contract  and  expectation  of  the  parties,  there  is  no  reason 
for  re(][uiring  an  indorser  to  be  in  the  way,  or  to  appoint  an 
aeent  m  his  absence,  to  provide  for  such  an  event.  But  Lord 
i^enborough  ruled,  that  these  circumstances  constituted  no 
excuse  for  tne  delay  in  giving  notice.  A  case  was  reserved 
upon  another  point,  'ntmer  v.  Leaeh,  H.  T.  1818,  Chitty, 
275.  5th  ed.  213.  7th  ed.  4  B.  S^  A.  451.  (NoU  52.)  The 
accidental  destruction  of  the  bill  will  not  excuse  the  want  of 
notice.     Thackray  v.  Blackett,  3  Campb,  164. 

Exctuedt  by  ignorance  of  the  party's  resideneeJ]  The  giving 
of  notice  is  excused,  where  the  party  who  ought  to  give  it  is, 
after  due  enquiry,  ignorant  of  the  residence  of  the  party  to 
whom  it  ought  to  be  given.  In  an  action  by  the  indorsee 
against  the  indorser  of  a  bill,  it  appeared  that  the  plaintiff  did 
not  know  the  residence  of  the  defendant  till  the  day  when  no« 
tice  was  given,  being  several  days  after  the  time  when,  in  due 
course,  it  ought  to  have  been  received.  The  holder  knew  the 
residence  of  the  acceptor  in  London,  and  of  the  drawer  in  Li- 
verpool. Lord  £llenl>orough  left  it  to  the  jury  to  say,  whether 
the  plaintiff  had  used  due  diligence  in  acquiring  the  knowledge 
of  the  defendant's  place  of  residence.  The  jury  found  a  ver- 
dict for  the  plaintiff,  and  the  court  refused  a  new  trial,  saying, 
that  it  was  a  question  proper  to  be  left  to  the  jury,  and  that 
they  had  decided  it.  Bateman  v.  Joseph,  12  East,  433. 
2  Camph.  461.  S.  C.  Several  cases  have  arisen,  as  to  what 
is  to  be  considered  due  diligence  in  inquiring  for  the  party's 
residence.  In  one  case,  it  was  held  sufficient,  on  the  dishonor 
of  a  promissory  note,  to  make  inquiry  at  the  drawer's  for  the 
residence  of  tne  payee.  Sturges  v.  Derrick,  Wight.  76.  In 
an  action  against  the  indorser,  to  whom  no  notice  had  been 
given,  on  the  ground  that  his  residence  ^tras  unknown,  it  ap- 
peared that  the  plaintiff  had  only  made  inquiries  on  the  subject 
at  a  house  in  the  Old  Bailey,  where  the  bill  was  made  payable 
by  the  acceptor.  Per  Lord  JElUnborough,  "  Ignorance  of  the 
indorser's  residence  may  excuse  the  want  of  due  notice ;  but 
the  party  must  shew  that  he  has  used  reasonable  diligence  to 
find  It  out.  Has  he  done  so  here  1  How  could  it  be  expected 
that  the  requisite  information  should  be  obtained  where  tne  bill 
was  payable  1  Inquiries  should  nave  been  made  of  the  persons 
whose  names  appeared  upon  the  bill,  and  application  might 
have  been  made  to  persons  of  the  same  name  vintn  the  defendant, 
whose  addresses  are  set  down  in  the  directory."  Beoeridge 
V.  Burgis,  3  Campb.  562.  In  an  action  against  the  drawer  of 
a  bill,  payable  to  his  own  order,  and  indorsed  by  him  to  New- 
man, and  by  him  to  Maberley,  and  by  him  to  Chesterman; 
and  by  him  to  the  plaintifis,  it  appeared,  that  on  the  2dd 
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November  the  bill  was  presented  and  dishonored.  On  this 
day  the  plaintifis  were  ignorant  of  the  residences  of  the  defend- 
ant and  of  Maberley,  but  on  the  24th  applied  to  Chesterman 
for  the  purpose  of  ascertaining  the  defendant's  residence.  Ches- 
ferman  referred  the  plaintiffs  to  Maberlev,  who  was  not  at  home 
when  the  plaintifis  applied.  On  the  following  day  the  plain- 
ti&  apjilied  again  to  Maberley,  and  having  Teamed  from  him 
the  reudenoe  of  the  drawer*  gave  him  notice.  Per  Dallas,  C. 
J.  "  Where  the  places  of  alxrae,  both  of  the  acceptor  and  the 
drawer  appear  on  the  face  of  the  bill,  there  the  want  of  due 
notice  may  furnish  an  answer  to  an  action  against  the  drawer. 
But  it  has  been  decided,  in  the  case  of  BtUeman  v,  Jotepk,  (su- 
pra,) that  ignorance  of  the  place  of  residence  of  a  prior  indor- 
aer  is  a  sufficient  answer  to  an  objection  arising  out  of  a  want 
of  due  notice  to  him  of  the  dishonor  of  the  bill.  I  think,  too, 
diat  the  plaintiff  used  reasonable  diligence  to  ascertain  the  re- 
sidence of  the  defendant,  but  that  question  I  will  leave  to  the 
jury."  The  jury  found  for  the  plaintxSs.  Briwning  v.  Kin- 
near,  Gow  81.  Where  the  traveller  of  £.  W.  received  a  pro- 
missory note  in  the  course  of  business,  which  he  forwarded  to 
his  employer,  and  on  the  note  being  dishonored,  the  latter  wrote 
to  the  traveller,  to  inquire  from  whom  he  received  it ;  although 
no  notice  of  dishonor  was  given  until  the  traveller's  answer 
was  received,  it  was  held  good.  Per  Cur.  **  The  general  rule 
upon  this  is,  that  each  party  must  give  notice  as  soon  as  he 
reasonably  can.  Now,  had  this  note  been  received  by  £.  W. 
in  payment  of  a  debt,  from  a  person  who  did  not  indorse  it, 
all  tluLt  is  re(]|uired  by  the  law  of  merchants  would  be  satisfied, 
by  inquiring  in  due  time  of  that  person  from  whom  he  received 
it,  and  sending  notice  accordingly.  The  circumstance  of  the 
note  having  been  received  by  the  traveller  of  £.  W.  cannot 
make  any  substantial  difference."  Baldwiii  v.  Richardson,  1 
B.  4  C.  245.  2  D.  4  B.  285.  S.  C.  The  holder  of  a  bill,  due 
on  the  4th  of  August,  being  ignorant  of  the  residence  of  the 
indorser,  addressed  a  lettier  to  him  at  the  place  where  the  bill 
was  drawn.  The  indorser  did  not  reside  there,  and  the  letter 
was  returned  through  the  post  office  on  the  24th  of  September.. 
The  holder  then  directed  his  attorney  to  use  the  utmost  dili- 
gence to  ascertain  the  place  of  residence,  and  on  the  16th  Oc- 
tober the  attorney  received  information  of  it.  On  the  17th  he 
consulted  his  client,  and  on  the  18th  he  wrote  a  letter  to  the 
indorser,  giving  him  notice.  It  was  held,  that  the  attorney, 
like  a  banker,  had  a  day  to  consult  his  employer,  and  that  the 
notice  was  good.    Firth  v.  Thrush,  8  B.  ^  C.  387. 

In  an  action  against  the  drawer  of  a  bill,  to  whom  no  notice 
of  dishonor  had  been  given,  it  was^proved,  that  a  few  days  be- 
fore the  bill  became  due,  the  defendant  called  at  the  counting- 
house  of  the  plaintiff,  whom  he  knew  to  be  the  holder,  and 
being  asked  tne  place  of  his  residence  said  he  had  no  regular 
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residence  as  he  was  Imng  amongst  his  friends,  and  he  would 
call  and  see  if  the  bill  was  paid  by  the  acceptor.  Lord  Ellen- 
borough  ruled,  that  this  dispensed  with  notice,  and  threw  upon 
the  defendant  himself  the  duly  of  inquiring  if  the  bill  was  paid. 
Phipson  V.  Kneller,  4  Campb.  285.     1  Stark.  116.  S,  C. 

Protest — when  escuted,']  Where  a  foreign  bill  has  been  dis- 
honored, and  a  party  to  it,  with  a  knowledge  of  that  fact,  promises 
to  pay  it,  such  promise  dispenses  not  only  with  notice,  out  widi 
the  protest.  One  Colboume  was  the  drawer  of  a  foreign  bill  of 
exchange,  and  in  lieu  of  evidence  of  notice  and  protest,  the  plain- 
tiff proved,  that  after  the  bill  became  due,  Colboume  was  told 
that  it  was  dishonored,  and  called  upon  to  pay  it,  when  he 
said,  that  his  affairs  were  at  that  moment  derangedf  but  thist 
he  would  be  glad  to  pay  it  as  soon  as  his  acwants  with  his 
agent  were  cleared*  Per  Lord  EUenborough, "  By  Colboume's 
promise  to  pay  he  admits  his  liability  :  he  admits  the  existence 
of  everything  which  is  necessary  to  render  him  liable.  When 
called  upon  for  payment  of  the  bill,  he  ought  to  have  objected 
that  there  was  no  protest ;  instead  of  that  he  promises  to  pay 
it.  I  must  therefore  presunne,  that  he  had  due  notice,  and 
that  a  protest  was  regularly  drawn  up  by  a  notary."  Gibbon  v. 
Coggon,  2  Campb,  188.  In  an  action  against  the  drawers  of  a 
foreign  bill,  the  declaration  stated,  that  the  bill  was  presented 
for  payment,  which  was  refused,  and  that  it  was  duly  pro- 
tested for  non-payment.  The  proof  in  support  of  these  aver- 
ments was,  that  one  of  the  defendants  called  at  the  plaintiff's 
counting-house  after  the  bill  became  due,  and  saia,  that  It 
was  regular ;  it  was  due  from  him  and  his  partner  ;  and  he 
was  come  to  maJce  an  arrangement  for  payment  of  the  bill,  with 
interest  from  the  time  it  became  due  ;  Lord  EUenborough  con* 
sidered,  that  the  defendant's  acknowledement  was  a  sufficient 
foundation  from  which  the  jury  might  infer  the  facts  stated  in 
the  declaration.  Greenway  v.  Hindley,  4  Campb,  62.  In 
an  action  by  the  payee  against  the  drawer  of  a  bill  of  exchanee, 
the  declaration  stated,  that  the  defendant,  on,  &c.  at  St.  He- 
lena, to  wit,  at  Westminster,  drew  the  bill,  &c.  At  the  trial 
the  bill  was  produced,  dated  at  St.  Helena,  and  not  upon  a 
stamp.  The  plaintiff  proved  the  handwriting  of  the  defendant 
as  well  as  a  subseauent  promise  by  him  to  pay  the  bill.  For 
the  defendant,  evioence  was  adduced,  which  tended  to  shew, 
that  such  promise,  if  any,  vras  made  without  prejudice,  and  it 
was  objected,  that  the  declaration  contained  no  averment  of 
the  bill  having  been  drawn  abroad,  so  as  to  enable  the  defend- 
ant to  object  to  the  want  of  a  protest  upon  special  demurrer ; 
that  it  must  therefore  be  presumed,  that  the  bill  declared  on 
was  an  inland  bill ;  and  if  so,  the  instrument  produced  would 
vary  from  that  set  out  in  the  declaration,  and  if  it  was  consi- 
dered an  inland  bill,  it  was  inadmissible  for  want  of  a  stamp. 
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At  the  trial,  Dallas,  C.  J.  was  of  opinion,  that  the  subsequent 
promise  to  pay  might  amount  to  a  waiver  of  those  objections, 
and  supersede  the  necessity  of  any  further  proof  as  to  the  pre- 
sentment or  protest  for  non-payment,  those  facts  not  having 
been  averred  in  the  declaration.  The  jury  found  for  the  plain- 
tiff, and  the  court  of  C.  P.  refused  an  application  to  enter  a 
nonsuit.  Per  Richardson,  J.  **  Even  if  the  instrument  in 
question  had  been  properly  declared  on  as  a  foreign  bill,  it  has 
been  decided  in  the  case  oi  "Rogers  v.  Stevens,  {ante,  p.  216,)  that 
a  promise  to  pay  after  a  bill  or  note  becomes  due,  will  dispense 
with  proof  of  presentment  and  notice  of  dishonor.  So  it  will 
dispense  with  the  proof  of  protest,  as  it  will  amount  to  an  ad- 
mission on  the  part  of  the  defendant,  that  the  plaintiff  had  a 
right  to  resort  to  him  on  the  bill."  Patterson  v.  Beecher,  6  B, 
Moore,  319.  It  seems  that  inevitable  accident,  as  it  excuses 
want  of  presentment  at  the  day,  will  also  excuse  want  of  pro- 
test.    (See  Note  52.) 
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CHAPTER  X. 

OF  THE  PAYMENT  OF  BILLS  AND  NOTES. 


By  whom. 

In  general. 

Bankrupts. 
To  whom. 

In  general. 

Bankrupts. 

In  cases  of  lost  and  stolen  bills. 

In  cases  of  forgery. 
Within  what  time. 

By  taking  a  chetkfrom  the  acceptor. 
By  appropriationm 
What  amount. 

Receipt  and  getting  ha^k  the  bill. 
Supra  protest. 


By  whom — in  geMral.']  Payment  of  a  bill  may  be  mad« 
either  by  the  acceptor,  drawer,  or  indorser,  or  by  a  person, 
supra  protest,  for  the  honor  of  one  of  those  parties.  Until  a 
bill  is  paid  by  or  on  the  behalf  of  the  acceptor,  it  continues  ne- 
gotiable and  maybe  issued  without  any  fresh  stamp.  Ante,  p*  135. 
Thus  where  a  bill  pajjrable  to  the  drawer's  own  oitler  is  taken  up 
by  him,  it  may  be  reissued  ;  Callow  v.  Lawrence,  3  M.^  S.  95 ; 
though  it  is  otherwise  where  the  bill  is  payable  to  a  third  per- 
son, for  then  that  person  might  be  twice  charged.  Beck  v. 
Robley,  1  H.  Bl.  89.  (n.)  So  where  a  note  has  been  taken 
up  by  an  indorser  he  may  reissue  it.  Gomez  Serra  v.  Berkley, 
I  Wils.  46.    See  ante,  p.  135. 
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Where  the  acceptor  of  a  hill  or  the  maker  of  a  note  delivers 
money  to  his  agent  to  retire  the  hill  or  note,  and  the  ag^ 
tenders  the  money  to  the  holder,  on  condition  of  having  the  biH 
or  note  delivered  upi  the  bill  being  mislaid  and  the  money  con« 
sequently  not  paid,  the  acceptor  or  maker  still  remains  liable 
after  the  bankruptcy  of  the  agent  with  the  money  in  his  hands. 
Dent  V.  Dunn,  3  Campb,  296.  Parent  of  a  note  by  the  bail 
of  the  maker  is  a  discharge  to  the  indorser.  HtUl  v.  Pitfteld, 
1  WiU.  46. 

By  whom — bankrupts,^  All  payments  really  and  bond  Jide 
made  or  which  shall  hereafter  be  made  by  any  bankrupt,  or  by 
any  person  on  his  behalf,  before  the  date  and  issuing  of  the 
commission  against  such  bankrupt,  (such  payment  not  being  a 
fraudulent  preference  of  such  creditor,)  shall  be  deemed  valid^ 
notwithstanding  any  prior  act  of  bankruptey  by  such  bankrupt 
committed,  provided  the  person  so  dealing  with  the  said  baiik- 
rupt  had  not  at  the  time  of  such  payment  by  such  bankrupt, 
notice  of  any  act  of  bankmptey  by  such  bankrupt  committed. 
6  Geo.  4.  c.  16.  s,  82. 

To  whom — in  generaLI  Payment  should  always  be  made  to 
the  proprietor  of  the  bill,  and  if  made  to  the  payee  will  be  in- 
operative should  he  have  ceased  to  be  the  holder,  and  should  the 
acceptor  have  notice  of  that  fact.  Poth.  pi.  142.  3.  164.  Pay- 
ment to  one  of  several  partners  will  be  good.  Duff  v.  East 
India  Co.  15  Ves.  213.  So  vnW  payment  to  an  authorised 
agent ;  and  the  production  of  a  bill  by  a  person  professing  to  be 
the  agent  of  the  holder,  will  be  primd  facie  evidence  of  agency. 
Owen  V.  BarroiB,  1  Bos,  ^  PuL  N,  R,  103.  If  the  proprietor 
die,  payment  should  be  made  to  his  personal  representative ; 
Poth.  pi.  166.  Bay  ley,  255 ;  and  payment  to  an  executor 
under  a  forged  will,  the  holder  being  actually  dead,  is  valid. 
Allen  V.  Dundas,  3  T.R.  125.  When  a  bill  is  payable  to  A. 
or  order,  to  the  use  of  B.  payment  should  be  made  to  A.,  for 
the  right  to  sue  is  in  him.  Evans  v.  CramlingUm,  Carth.  5. 
ante,  p.  24.  If  the  holder  be  an  infant,  payment  should  be 
made  to  his  guardian,  Poth.  pL  166.  Bayley,  255,  though  if 
the  bill  be  beneficial  to  the  minor,  payment  to  him  would,  it  is 
said,  be  valid.  Ibid.  In  case  of  a  married  woman,  payment 
should  be  made  to  her  husband,  Bayley,  256.  Poth.  pi,  167, 
for  he  has  the  power  to  sue  upon  and  transfer  the  bill ;  ante, 
p.  58. 

The  production  of  a  bill  of  exchange  is  in  general  sufficient 
to  warrant  payment  of  the  amount  to  the  party  who  produces  it. 
Per  Mansfield  C.  J.  Owen  v.  Barrow,  1  rf.  K.  102.  Where  a 
bill  is  indorsed  to  a  person  merely  for  the  purpose  of  receiving 
payment  for  the  inoorser,  and  the  authority  given  to  the  indor- 
see b  afterwards  revoked,  either  by  the  party  himself  or  by 
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operation  of  law,  as  by  death,  payment  to  the  indorsee  will  not 
be  a  good  discharge,  if  the  person  making  it  had  notice  of  the 
revocation.  Mar,  72.  3.  Path,  pi,  168.  See  Tate  v,  Hilbert,  2 
Ves,  Jun,  118.  Payment  to  an  attorney  while  an  action  is  sub- 
sisting is  good,  but  otherwise  to  his  clerk,  who  shews  no  other 
authority  than  his  master's  orders  to  receive  it.  Per  L&rd  Ken- 
yon,  Coorev,  Callaway,  1  Esp,  115.  Nor  is  payment  to  the 
attorney's  agent  good.  Yates  v,  Freckleton,  Dougl.  623.  4th 
Ed.  600.  It  is  incumbent  on  the  asceptor  to  satisfy  himself  of 
the  validity  of  the  title  of  the  holder.  Certain  bills  of  exchange, 
drawn  upon  and  accepted  by  the  East  India  Company  in  favor 
of  W.  Hope  in  India,  were  afterwards  indorsed  to  Davies  and 
Card,  by  S.  Card  as  agent  for  Hope,  under  a  supposed  autho- 
rity given  by  a  power  of  attorney,  which  was  seen  and  inspected 
by  the  acceptors.  Davies  &  Card  indorsed  them  to  the  de- 
fendants, as  their  bankera,  in  order  that  the  latter  might  pre- 
sent them  for  payment  when  due.  The  defendants  put  their 
names  on  the  back  of  the  bills,  presented  them  for  payment, 
and  received  the  amount,  which  they  soon  afterwards  paid  over 
to  Davies  &  Card.  It  was  then  discovered  that  the  power  of 
attorney  given  by  Hope,  did  not  authorise  his  agent  to  indorse 
the  bills,  and  the  administrators  of  Hope,  in  an  action  against 
the  acceptors,  recovered  the-  amount  of  them.  The  acceptors 
then  sued  the  defendants  on  a  supposed  undertaking  that  they 
as  holders  were  entitled  to  receive  the  amount  of  the  bills.  The 
jury  found  that  the  plaintiffs  paid  the  bills  on  the  faith  of  the 
power  of  attorney,  and  not  of  the  indorsement  by  the  defendants, 
and  that  the  latter  paid  over  the  money  before  they  had  notice  of 
the  invalidity  of  the  first  indorsement.  It  was  held  under  these 
circumstances  that  the  plaintiffs  were  not  entitled  to  recover.  The 
plaintiffs,  though  they  had  the  means  of  ascertaining  the  extent 
of  Card's  authority,  yet  thought  fit  to  pay  the  money.  Ea^  India 
Co,  V.  Tritton,  SB,^C,  280.  6  D.  ^  B.  214.  S.  C,  (Note  53.) 

To  whom — bankrupts.']  All  payments  really  and  bond  fide 
made  or  which  shall  hereafter  be  made  to  zAy  bankrupt,  before 
the  date  and  issuing  of  the  commission  against  such  bankrupt, 
shall  be  deemed  valid,  notwithstanding  any  prior  act  of  bank- 
ruptcy by  such  bankrupt  committed,  and  such  creditor  shall  not 
be  liable  to  refund  the  same  to  the  assignees  of  such  bankrupt, 
provided  the  person  so  dealing  with  the  said  bankrupt  had  not 
at  the  time  of  such  payment  to  such  bankrupt,  notice  of  any 
act  of  bankruptcy  by  such  bankrupt  committed.  6  Geo.  4. 
c,  16.  s,  82. 

To  whom — in  case  of  lost  and  stolen  bUls,  ^c]  The  cases  re- 
lating to  the  transfer  of  bills  or  notes  which  have  been  lost  or 
stolen,  will  be  collected  in  a  subsequent  chapter.  Post,  Chap,  XV. 
Where  a  bill  or  note  is  lost  or  stolen,  and  when  due  is  presented 
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for  payment  by  the  person  losing  or  stealing  it,  the  acceptor 
or  party  paying  it  will  be  justified  in  making  payment  to 
the  person  by  whom  it  is  presented,  provided  there  be  no  cir- 
cumstances in  the  transaction  which  should  have  excited  the 
suspicion  of  a  prudent  man.  Thus  it  is  said  by  Lord  Mans- 
field, that  if  a  bill  payable  to  bearer  be  lost,  and  found  by 
anoUier  person  in  the  street,  who  canies  it  to  a  banker  who  drew 
it»  and  he  pays,  it  is  a  good  payment,  for  it  is  the  owner's  fault 
that  he  lost  it.  Smith  v,  Shepperd,  16  Geo.  3.  Chitty,  193. 
6th  Ed.  149.  7th  Ed»  And  if  such  a  bill  is  in  the  hands  of  a 
bond  fide  holder  for  value,  who  has  received  it  under  circum- 
stances which  would  not  have  excited  the  suspicion  of  a  prudent 
man,  as  such  holder  would  be  entitled  to  sue  the  acceptor,  the 
latter  will  be  justified  in  making  payment.  Pierson  v.  nutchiti' 
son,  2  Campb.  211.  Bevan  v.  Hill,  2  Campb.  381.  post.  But 
payment  by  a  banker  of  a  lost  check,  on  the  day  before  it  bears 
date  will  not  bb  good,  for  it  is  contrary  to  the  usual  course  of 
business  to  pay  drafts  before  the  day  on  which  they  are  dated. 
Da  Silva  v.  Fuller,  Sitt,  in  Land.  E,  1776.  Chitty,  192. 
Sth  Ed. .  If  a  banker  has  been  guilty  of  any  want  of  due  cau- 
tion in  paying  a  check  which  has  been  lost  or  stolen,  such  pay- 
ment will  not  be  good  against  the  payee  of  the  check,  as  in  the 
following  case.  A  customer  drew  a  check  upon  his  banker,  but 
finding  the  sum  incorrect,  tore  it  into  pieces  and  threw  it  from 
him,  and  drew  another  check  which  was  paid.  Five  days  after- 
wards the  first  check  was  presented  for  payment  by  a  person  un- 
known* The  four  pieces  into  which  it  had  been  torn  were 
neatly  pasted  together  upon  another  slip  of  paper,  but  the  rents 
were  quite  visible,  and  the  face  of  the  check  was  soiled  and 
ditty.  The  banker's  clerk  paid  it  however  without  making  any 
inquiries.  Lord  EUenliorough  was  of  opinion  that  under  these 
circumstances,  the  banker  was  not  justified  in  paying  the 
check.  Scholey  v.  Ramsbottom,  2  Campb.  485.  Where  a 
banker,  at  whose  house  a  bill,  which  had  been  lost,  (of  which 
he  had  notice),  was  made  payable  by  the  acceptor,  his  customer, 
by  mistake  discounted  the  bill,  and  after  charging  his  customer 
with  the  amount,  wrote  a  discharge  on  the  bill  and  delivered  it 
to  his  customer ;  it  was  held,  that  the  person  who  had  lost  the 
bill  might  maintain  trover  for  it  against  the  banker,  for  that  it 
was  the  same  as  if  he  had  carried  it  to  the  acceptor  to  be  paid, 
and  had  obtained  payment  for  it  knowing  it  to  be  a  lost  bill. 
LowU  V.  Martin,  4  Taunt.  799.  If  a  bill  is  only  transferable 
by  indonement,  as  where  it  is  specially  indorsed  by  the  payee, 
and  is  not  indorsed  by  the  special  indorsee,  the  holder  of  such 
a  bill,  if  lost  or  stolen,  cannot  sue  theacceptor  upon  it,  and  the 
latter  therefore  will  not  be  justified  in  making  payment  to  a 
person  who  has  received  the  bill  after  it  has  be^  lost  or  stolen, 
even  though  he  be  a  bond  fide  holder  for  value.  <Sm  Mead  v. 
Young,  4  T,  R.  32.    Long  v.  BaiUie,  2  Campb*  214.  (n.)  post, 
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Chapter  XV.  So  in  an  action  by  bankers  to  recover  the  amount 
of  a  bill  made  pajrable  at  their  banking  house  and  paid  by  them. 
Lord  EllenboTOUgh  ruled,  that  it  was  necessary  for  them  not 
only  to  prove  the  hand-writing  of  the  defendant,  the  acceptor, 
but  also  that  of  the  payee,  observing,  that  if  the  acceptor  of  a 
bill  makes  it  payable  at  a  banker's,  he  requests  the  latter  to  pay 
it  only  to  the  payee  or  his  order,  and  not  to  any  person  who 
presents  it,  and  that  if  the  banker  pays  it  without  ascertaining 
the  indorsement  to  be  genuine,  it  is  at  his  own  risk.  Forster  v, 
Clements,  2  Campb,  17. 

To  whom — in  eatet  of  forgery. 1    Where  the  acceptor  of  a 
forged  bill  pays  it,  and  is  guilty  of  any  negligence,  or  want  of 
due  caution  in  making  such  payment,  he  cannot  recover  the 
money  so  paid  from  the  innocent  party  to  whom  he  paid  it, 
notwithstanding  the  general  rule,  that  money  paid  under  a  mis- 
take of  facts  may  be  recovered.    A  bill  of  exchange,  the  name 
of  the  drawer  of  which  was  forged,  was  indorsed  to  the  defend- 
ant without  notice,  and  for  value,  who  presented  it  to  the 
drawee,  the  plaintiff,  who  paid  it.    Another  bill,  purporting 
to  be  drawn  by  the  same  person,  but  also  forged,  was  accepted 
by  the  plaintiff,  and  afterwards  indorsed  in  the  like  manner,  to 
the  defendant,  who  presented  it  to  the  acceptor,  the  plaintiff,  by 
whom  it  was  paid.    An  action  for  money  had  and  received 
having  been  brought,  the  court  of  K.  B.  held,  that  it  could  not 
be  maintained.    Per  Lord  Mansfield,  '*  Here  was  no  fraud  ; 
no  wrong.    It  was  incumbent  on  the  plaintiff  to  be  satisfied 
that  the  bill  drawn  upon  him  was  the  drawer's  hand,  before  he 
accepted  or  paid  it.   ^ut  it  was  not  incumbent  on  the  defend- 
ant to  inquire  into  it.    Here  was  notice  given  by  the  defendant 
to  the  plaintiff  of  a  bill  drawn  upon  him,  and  he  sends  his  ser- 
vant to  pay  it,  and  take  it  up.    The  other  bill  he  actually  ac- 
cepts, atter  which  acceptance  the  defendant  innocently  and 
bond  fide  discounts  it.    The  plaintiff  lies  by  for  a  considerable 
time  after  he  has  paid  these  bills,  and  then  finds  out  that  they 
were  forged,  and  the  forger  comes  to  be  hanged.    He  made  no 
objection  to  them  at  the  time  of  P^yii^g  them  ;  whatever  ne- 
glect there  was  was  on  his  side.    The  defendant  had  actual  en- 
couragement from  the  plaintiff  himself,  for  negotiating  the 
second  bill,  from  the  plaintiff's  having,  without  any  scruple  or 
hesitation,  paid  the  first.    And  he  paid  the  whole  value,  bond 
fide.    It  is  a  misfortune  which  has  happened,  without .  the  de- 
fendant's fault  or  neglect    If  there  was  no  neglect  in  the  plain- 
tiff, yet  there  is  no  reason  to  throw  off  the  loss  from  one  inno- 
cent man  upon  another  innocent  man ;  but  in  this  case,  if  there 
was  any  fault  or  negligence  in  any  one,  it  certainly  was  in  the 
plaintiff,  and  not  in  the  defendant."    Price  v,  Neale,  3  Burr. 
1365.  1  W.  Bi:d90.  S.  C. 

In  an  action  for  money  had  and  received,  it  appeared,  that 
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the  plaintifis  were  bankers  in  London,  with  whom  Evans  kept 
cash.  The  defendants  were  bankers  at  Tunbridge,  and  were 
honA  fide  holders,  for  value,  of  a  bill  drawn  by  Temple  on 
Evans,  in  favor  of  himself,  indorsed  by  him  to  Le  Souef,  and 
by  the  latter  to  the  defendants.  The  acceptance  of  Evans,  pay- 
able  at  Smith  &  Co/s,  the  plaintiffs,  was  forged.  The  de- 
fendants indorsed  ^e  bill  to  Spooner  &  Co.  weir  agents  in 
London,  for  the  purpose  of  procuring  payment,  and  the  plain- 
tiffs paid  it  when  due  to  Spooner  &  Co.  who  paid  it  on  account 
to  the  defendants.  A  verdict  was  found  for  the  plaintifis,  sub- 
ject to  a  case,  and  the  court  of  C.  P.  dissentieiite  Chambre,  J. 
ordered  a  nonsuit  to  be  entered.  Per  Dallas,  J.  "  1  consider 
the  payment  of  this  bill  as  a  want  of  due  caution  on  the  part  of 
the  plaintifis.  Is  it  productive  of  no  injury  to  any  of  the  parties 
to  the  bill  1  Suppose  Smith  &  Co.  had  not  paid  it,  it  would 
have  been  immediately  returned  by  Spooner,  and  by  him  to 
Le  Souef,  the  indorser,  and  it  might  nave  been  recovered  or 
put  in  suit.  But  the  effect  of  the  delay  has  been,  to  give  him 
an  extended  credit ;  and  how  am  I  able  to  say  that  his  situation 
in  the  inteimediate  time  may  not  have  undergone  such  a  change, 
as  to  render  him  incapable  of  paying  what  he  could  have  paid 
upon  proper  notice  and  demand.  I'he  ground  on  which  I  rest 
my  opinion,  and  to  which  I  wish  to  confine  it,  is,  the  want  of 
due  caution  in  having  paid  the  bill,  the  effect  of  which  has 
been,  to  give  time  to  different  parties,  which  the  plaintifis  were 
not  authorised  to  do.'*  Chambre,  J,  was  of  opinion,  that  the 
case  came  within  the  general  rule  of  money  paid  under  mistake, 
and  not  only  under  a  mistake,  but  under  a  representation  made 
to  the  plaintiffs  by  the  defendants,  who  indorsed  the  bill  with 
that  forged  acceptance  on  it,  that  the  plaintifis  were  required 
and  directed  so  to  pay  it,  by  the  persons  whose  agents  they 
were  in  money  transactions.  He  thought  that  it  was  not  a  case 
of  gross  negligence  in  the  plaintiffs.  Heath,  J,  and  GU>bs,  C. 
J.  concurred  with  Dallas,  J.  Per  Gibbs,  C,  J.  **  A  nanow 
and  particular  ground  is  with  me  conclusive  on  this  case.  -  If 
the  acceptance  had  been  genuine,  and  the  plaintiffs  had  refused 
payment,  the  defendants  had  their  remedy  against  the  supposed 
acceptor,  or  if  they  failed  to  obtain  the  amount  from  him,  they 
had  their  remedy  against  the  prior  parties  on  the  bill.  The  ac- 
ceptance carried  with  it  an  order  on  the  bankers  of  the  sup- 
posed acceptor  to  pay  the  money :  it  purported  to  be  an  orUer 
of  Evans,  whose  bankei's  the  plaintiffs  were.  It  was  incumbent 
on  them  to  see  to  the  reality  of  that  order  before  they  obeyed  it ; 
and  if,  by  obeying  it,  they  axe  sufferers,  they  ought  not  to 
throw  on  another  a  loss  accruing  without  fault  o£  his.  See  the 
circumstances !  The  defendants  present  the  bill  for  payment, 
and  it  is  paid  to  them.  The  money  remained  in  their  hands, 
without  demand  being  made  on  them  for  it,  from  the  23d  of 
April  to  the  30th  of  April ;  the  forgery  being  then  discovered, 
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the  plaintiffs  demand  it  bax:k  from  the  defendants.  If  the  plain- 
tiffs had  originally  refused  to  pay  this  money,  the  holder  would 
immediately  have  given  notice  to  the  drawer,  and  to  the  imme- 
diate indorser,  which  would  have  been  transmitted  to  the  first 
indorser  and  drawer.  In  consequence  of  the  bill  being  paid, 
the  defendants  continued  to  have  the  money  in  their  hands  till 
the  30th  of  April.  I  think  it  was  then  too  late  for  the  defend- 
ants to  give  notice  to  the  prior  parties ;  and,  by  not  having 
griven  such  notice,  they  lost  their  remedy  agamst  those  par- 
ties. If  a  person,  liable  on  a  bill,  does  not  receive  notice  with- 
in  a  reasonable  time,  he  is  discharged  for'Wtmt  ofsucb  notice.* 
Here  Temple  was  discharged :  by  whose  defoult  1  By-  the 
plainti£&'.  The  defendants,  while  the  bill  c6ntinued  paid, 
could  not  have  given  notice  to  him  ;  for  the  bill  was  not  then 
dishonored ;  and  as  the  defendants  have  lost  that  oppor> 
tunity  by  the  negligence  of  the  plainti£fs,  the  latter  cannot 
recover  back  the  money  from  the  former.  1  have  put  the  case 
on  the  express  point,  that,  by  the  acts  of  the  plaintifis,  the 
defendants  are  put  in  a  worse  situation ;  but  I  do  not  mean 
hereby  to  express  my  dissent  from  the  larger  ground  on  which 
the  case  has  been  put  by  my  brothers  Heath  and  Dallas ;  but  I 
think  the  ground  on  which  I  have  [yit  it,  is  alone  a  sufficient 
answer  to  all  the  arguments  that  have  been  used,  and  is  suffi- 
cient to  warrant  us  in  giving  judgment  of  nonsuit."  Smith  v. 
Mercer,  6  TaunU  76. 

Where  a  check,  drawn  by  a  customer  upon  his  banker,  for 
a  sum  of  money  described  in  the  body  of  the  check  in  words  and 
figures,  was  afterwards  altered  b^  the  holder,  who  substituted 
a  larger  sum  for  that  mentioned  in  the  check,  but  in  such  a 
manner,  that  no  person,  in  the  <>rdinary  course  of  business, 
could  observe  it,  and  the  banker  paid  to  the  holder  this  larger 
sum,  it  was  held  by  the  court  of  K.  B.  that  the  banker  could 
not  charge  the  customer  for  any  thing  beyond  the  sum  for  which 
the'check  was  originallv  drawn.  Per  Bayky,  J.  "  The  bank- 
er, as  the  depositary  of  the  customer's  money,  is  bound  to  pay, 
from  time  to  time,  such  sums  as  the  latter  may  order.  If,  un- 
fortunately, he  pays  money  belonging  to  the  customer,  upon  an 
order  which  is  not  genuine,  he  must  suffer,  and  to  justify  the 
payment,  he  must  shew  that  the  order  is  genuine,  not  in  signa- 
ture only,  but  in  eveiy  respect.  This  was  not  a  genuine  oider, 
for  the  customer  never  ordered  thepayment  of  the  money  men- 
tioned in  the  check."  Hall  v.  Fuller,  5  B.  ^  C.  750.  8  D. 
R.  464.  S»  C. 

But  where  the  party  paying  upon  a  forged  instrument  has  not 
been  guilty  of  any  want  of  due  caution,  which  in  consequence 
of  the  character  he  fills,  he  is  bound  to  exercise,  and  has  not 
by  his  conduct  afilected  the  right  of  any  other  parties  to  the  in- 
strument, he  may  in  general  recover  back  the  money  paid  by 
him  as  money  paid  by  mistake*  Thus  where  a  person  discountea 
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a  forged  aavy  bill  for  another  who  passed  it  to  him  without 
knowledge  of  the  forgeiy,  it  was  held  by  the  court  of  C.  P.  that 
the  par^  discoanting  it  was  entitled  to  recover  back  the  money 
as  money  had  and  received  to  his  use  on  failure  of  consideration. 
Per  Gibbs,  C.J»  "  In  the  present  case  the  navy  bill  is  not  such  as 
it  purported  to  be,  and  therefore  the  plaintiff  is  entitled  to  recover. 
A  case  somewhat  similar  very  frequently  occurs  in  practice,  on 
which  I  should  not  rely  as  governing  the  law,  but  that  it  is  said 
by  my  brother  Lens  to  be  sanctioned  on  the  authority  of  a  case 
so  decided  at  Nisi  Prius  by  Mansfield,  C.  J.  namely,  where 
forged  notes  are  taken.  The  party  negotiating  them  is  not  and 
do^  not  profess  to  be  answerable  that  the  Bank  of  England 
shall  pay  the  notes,  but  he  is  answerable  for  the  bills  being  such 
as  they  purport  to  be."  Jones  v»  Ryde,  5  Taunt,  488.  1  Marsh, 
157.  S,  C,  A  similar  case  to  Jones  v.  Ryde  was  argued  on  a 
subsequent  day  in  the  same  term,  oh  the  forgery  of  a  victualling 
bill,  which  the  Victualling  Office,  on  whom  it  was  drawn,  had  paid 
before  the  forgery  was  discovered,  and  Pell,  Serjt.  contended 
that  that  circumstance  identified  the  case  with  Price  v,  Neale,  $ 
fiurr.1534.  ante,  p.  242 ;  but  the  court  held  it  was  distinguish- 
able from  that  case,  but  not  from  Jones  v,  Ryde,  Bruce  v,  Bruce, 

5  Taunt  495.  1  Marsh,  165.  S.  C,  The  case  of  Bruce  v,  Bruce 
was  recognised  and  acted  upon  in  the  case  of  WilJcinson  v, 
Johnston,  3  B,  S^  C,  428.    Certain  bills  purporting  to  bear  the 

V  indorsement  of  Heywood  &  Co.,  of  Manchester,  were  presented 
when  due  in  London  and  dishonored.  Two  days  after  the  bills 
yrexe  dishonored,  the  notary  (employed  by  Smith  &  Co.,  the 
agent  of  the  defendants),  who  had  presented  them,  carried 
them  to  the  plaintififs,  who  were  the  town  agents  of  Heywood 

6  Co.,  and  who  paid  die  same  to  the  defendants  for  the  honor 
and  on  the  account  of  Heywood  &  Co.,  and  struck  out  the  in- 
dorsements subsequent  to  the  names  of  Heywood  &  Co.  Im- 
mediately after  the  payment,  it  was  discovered  that  the  names 
of  the  drawers  ana  acceptors,  and  of  Heywood  &c  Co.  were 
forgeries.  On  the  same  day  the  plaintifis  gave  notice  to  Smith 
&  Co.,  and  to  the  defendants,  that  the  bills  were  forgeries,  and 
informed  them  that  the  indorsements  subsequent  to  the  name  of 
Heywood  &  Co.  had  beeii  cancelled  by  mistake.  A  verdict 
was  found  for  the  plaintiBfs,  subject  to  a  case  for  the  opinion  of 
the  court  of  K.  B.  who  held  that  the  plaintifis  were  entitled  to 
recover.  After  stating  the  cases  of  Price  v,  Neale  (supra), 
and  Smith  v.  Mercer  (supra),  Abbott,  C,  J,  who  delivered  the 
judgment  of  the  court,  thus  proceeded:  ''If  we  compare  the 
facts  of  the  present  case  with  those  of  the  two  cases  before 
mentioned,  we  shall  find  some  important  difference.  The  plain- 
ti^  were  not  the  drawees  or  acceptors  of  the  bills,  nor  the  agents 
of  any  supposed  acceptor.  They  discovered  the  mistake  in  the 
morning  of  the  day  they  made  the  payment,  and  gave  notice 
thereof  to  the  defendants  in  time  to  enable  them  to  give  notice 
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of  the  dishonor  to  the  prior  parties,  which  was  accordingly 
given.  The  plaintifis  were  called  upon  to  pay  for  the  honor  oSf 
Heywood  &c  Co.  whose  names  appeared  on  the  bills  among 
other  indorsers.  The  very  act  of  calling  upon  them  in  this 
character  was  calculated  in  some  degree  to  lessen  their  atten- 
tion. A  bill  is  carried  for  payment  to  the  person  whose  name 
appears  as  acceptor,  or  as  agent  of  an  acceptor,  entirely  as  a 
matter  of  course.  The  person  presenting  veiy  often  knows 
nothing  of  the  acceptor,  and  merely  carries  or  sends  the  bill  ac- 
cording to  the  direction  that  he  finds  upon  it,  so  that  the  act  6i 
presentment  informs  the  acceptor  or  his  agent  of  nothing  more 
than  that  his  name  appears  to  be  on  the  \A\\,  as  the  person  to  pay 
it ;  and  it  behoves  him  to  see  that  his  name  is  properly  on  the 
bill.  But  it  is  by  no  means  a  matter  of  course  to  call  upon  a 
person  to  pay  a  bill  for  the  honor  of  an  indorser,  and  such  a 
call,  therefore,  imports  on  the  part  of  the  person  making  it, 
that  the  name  of  a  correspondent,  for  whose  honor  the  payment 
is  asked,  is  actually  on  the  bill.  The  person  thus  called  upon 
ought  certainly  to  satisfy  himself  that  the  name  of  his  corres- 
pondent is  really  on  the  oill,  but  still  his  attention  may  reason- 
ably be  lessened  by  the  assertion,  that  the  call  itself  makes  to 
him  infactf  though  no  assertion  may  be  made  in  wordi.  And 
the  fault,  if  he  pays  on  a  forged  signature,  is  not  wholly  and  en- 
tirely his  own,  but  begins  at  least  with  the  person  who  thus  calls 
upon  him.  And  though,  where  all  the  negligence  is  on  one 
side,  it  may  perhaps  be  unfit  to  inquire  unto  the  quantum,  yet 
where  there  is  any  fault  in  the  other  party,  and  the  other  party 
cannot  he  said  to  be  wholly  innocent,  he  ought  not,  in  out 
opinion,  to  profit  by  the  mistakes,  into  which  he  may  by  his  own 
prior  mistake  have  led  the  other ;  at  least,  if  the  mistake  is  dis- 
covered before  any  alteration  in  the  situation  of  any  of  the  other 
parties,  that  is,  whilst  the  remedies  of  the  parties  entitled  to  re- 
medy are  left  entire,  and  no  one  is  discharged  by  laches.  Fur- 
ther, it  is  not  easy  to  reconcile  the  opinion  of  some  of  the  judges 
in  Smith  t;»  Mercer,  {supra),  with  the  prior  judgment  of  the 
same  court  in  Bruce  v.  Bmce,  (supra).  That  was  the  case  of 
a  victualling  bill,  of  which  the  sum  was  altered  and  enlarged,  and 
in  this  alteration  the  forgery  consisted.  The  whole  sum  was 
paid  at  the  victualling  office,  when  the  bill  was  presented  by  the 
Bank  of  England,  but  the  forgeiy  being  discovered,  the  bank 
paid  back  the  difiference,  and  then  called  upon  their  customer, 
the  plaintifiP,  who  repaid  the  bank,  and  brought  his  action 
against  the  defendant,  from  whom  he  had  received  the  bill  in  its 
utered  state.  Now,  if  the  payment  of  the  whole  sum  at  the 
victualling  office,  could  not  by  law  be  rescinded  on  the  ground 
of  mistake,  the  refunding  of  part  by  the  bank,  and  afterwards 
by  the  plaintifiP,  was  an  act  done  in  their  own  wrong,  and  conse- 
quently not  binding  upon  tlie  defendant,  nor  giving  a  right  of 
action  against  him.    We  think  the  present  case  approaches  in 
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principle  nearer  to  that  of  Bruce  v.  Bruce  than  to  either  of  the 
other  two.    We  think  the  payment  in  this  case  was  a  payment 
by  mistake  and  without  consideration  to  a  person  not  wholly 
free  from  blame,  and  who  ought  not,  therefore,  in  our  opinion, 
to  retain  the  money,  unless  the  act  of  drawing  the  pen  tnrough 
the  names  of  the  other  indorsers  will  have  the  effect  of  discharg- 
ing them,  and  thereby  deprive  the  defendants  of  their  right  to 
resort  to  them ;  which  brings  me  to  the  second  question  in  this 
cause."  Wilkituon  v.  Johnston,  3  B.Sf  C.  428.  Vide  ante,  p.  139* 
In  an  action  for  money  had  and  received,  it  appeared  that  the 
plaintiffs,  who  were  bankers,  had  discounted  for  the  defend- 
ants, who  were  bill  brokers,  a  bill  of  exchange,  which  the  defend- 
ants did  not  indorse.    The  bill  purported  to  be  drawn  by  Lunn, 
and  to  be  accepted  payable  at  tne  plaintiffs'  house  by  Norman 
&  Co.  who  were  customers  of  the  plaintiffs.    The  names  of 
the  drawers  and  acceptors  were  forgeries.    A  witness  was  call- 
ed for  the  defendants  to  prove  that  the  latter  were  merely  agents, 
and  had  paid  the  money.    Per  Abbott,  C.  J.     "  The  only  ques- 
tion of  fact  is  whether  the  defendants  did  pay  over  the  money 
in  the  manner  stated.    I  think,  however,  that  the  plaintiffs  are 
at  all  events  entitled  to  a  verdict,  being  of  opinion  in  point  of 
law  that  even  if  the  money  was  paid  over,  the  defendants  are 
nevertheless  liable.    If  you  take  a  bill  without  indorsement  you 
cannot  sue  the  person  from  whom  you  receive  it,  but  then  you 
take  it  as  a  bill;  but  here,  in  fact,  the  instrument  on  the  faith  of 
which  the  money  was  advanced  turning  out  not  to  be  a  bill  of 
ezchan^,  being  altogether  a  forgery,  and  that  I  take  to  be  the 
distinction."    Fuller  v.  Smith,  Ry.  ^  Moo.  49. 

In  the  following  case  money  paid  by  an  indorser  of  a  bill  un- 
der a  mistake  of  facts,  was  allowed  to  be  recovered  back.    The 
bill  was  drawn  in  Ireland,  upon  the  stamp  there  required  by  law, 
which  was  less  in  amount  than  the  stamp  required  for  such  a 
bill  drawn  in  England,  but  there  was  nothing  on  the  face  of  the 
bill  to  shew  that  it  had  been  drawn  in  Ireland.    The  holder  in 
England  neglected  to  present  it  for  payment,  and  held  it  a  month 
after  it  was  due.    The  acceptor  having  become  bankrujpt,  the 
holder  applied  for  payment  to  hb  immediate  indorser.  Tne  lat- 
ter refused  to  pay  it,  alleging  that  the  holder  had  made  it  his  own 
by  laches.    The  holder  then  threatened  to  sue  him,  alleging 
that  the  bUl-was  void,  on  the  ground  that  it  was  drawn  on  an 
improper  stamp.    The  indorser  inspected  the  bill,  and  finding 
the  stamp  was  not  that  required  for  a  bill  of  the  same  amount 
drawn  in  England,  but  ignorant  of  the  fact  that  it  had  been 
drawn  in  Ireland,  paid  the  amount  to  the  holder.    It  was  held 
that  this  was  money  paid  in  ignorance  of  the  fact,  and  there 
being  no  laches  imputable  to  the  party  whopaid  the  money,  he 
might  recover  it  back  in  an  action  for  money  had  and  received » 
Milnet  v,  Duncan,  6  £•  ^  C,  671. 
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Within  iohattime.}  Payment  of  a  bill  or  note  should  tiot 
be  made  before  it  is  due;  if  it  be,  it  is  at  the  peril  of  the  person 
paying.  Mariits,  4th  Ed.  31.  fiai//ei/,  260«  and  see  Btarbridge 
V,  Manners,  3  Campb.  194.  ante,  p.  132.  Payment  may  be 
demanded  upon  a  foreign  bill  within  any  seasonable  hours  on  the 
last  day  of  grace,  for  the  protest  must  be  made  on  that  day. 
Tassell  v.  Lews,  1  Ld.  Raym.  743.  Leftleyv.MiUs,  4  T.  Rw  174. 
And  Su  with  regard  to  inland  bills,  payment  may  be  donanded 
at  any  seasonable  time  on  the>  last  aay  of  grace.  Per  Buller, 
J.  Leftley  v*  MUls,  4  T.  R.  174.  nurbridge  v.  Manners,  3 
Campb.  193.  ante,  p.  132.  Ex  parte  Molim,  I  Rose,  303.  But 
the  acceptor  has  the  whole  of  that  day  within  which  to  make 
payment,  and  though  he  should  in  the  course  of  that  day  reftise 
payment,  which  entitles  the  holder  to  give  notice  of  dishonor, 
yet  if  he  subsequently  on  the  same  day  makes  payment,  the 
payment  is  good,  ana  the  notice  of  dishonor  becomes  of  no 
avail.  Hartley  v.  Case,  I  C.  S^  P.  556.  The  drawer  or  in- 
dorser  of  a  bill  has  a  reasonable  time  for  payment  after  notice 
of  the  dishonor,  and  within  that  time  a  tender  by  him  is  good. 
Walker  v.  Barnes,  5  Taunt.  240.  1  Marsh.  36.  S.  C.  ante,  p. 
73.  Payment  after  action  brought  will  net  prevent  the  plain- 
tiff from  proceeding  for  his  costs.  Tonav,  Powell,  6  Esp.  40. 
7  East,  536.  S.  C. 

By  taking  a  check  for  the  acceptor.']  Taking  a  check  for  the 
amount  of  the  bill  nom  the  acceptor  does  not  render  the  agent 
who  presents  the  bill  guilty  of  negligence,  in  case  ihe  chedc  is 
dishonored.  The  defendants  were  the  town  bankers  of  the 
plaintiffs,  and  being  employed  by  them  to  obtain-  payment  of  a 
bill,  they  took  from  the  acceptor  a  check  upon  a  banker  in  Lon- 
don for  the  amount,  and  delivered  up  to  him  the  bill.  The  check 
was  dishonored,  and  in  an  action  for  negligence  the  defendants 
insisted  that  they  had  only  dene  what  was  usual  in  the  ordinary 
coarse  of  trade  as  bankers,  and  therefore  ought  not  to  be  an- 
swerable ;  Lord  Kenyon  being  clearly  of  this  crimen,  the  plain- 
tHis  were  nonsuited,  and  the  court  of  K.  B.  refused  a  rule  nisi 
to  set  aside  the  nonsuit.  Rtissell  v.  Hankey,  6  T.  R.  12.  see  ante, 
p.9.  But  wbere  on  a  bill  becoming  due  the  holder  took  a 
diieck  from -the- acceptor,  which  was  not  paid>  and  delivered  up 
the  bill  to  him,  in  an  action  against  the  indorsers  Lord  Ellen- 
borough  ruled  that  the  plaintiffs couldnot  recover  unless  the  bill 
was  produced.    Powell  v.  Roach,  6  Esp.  76. 

By  appropriation.']  In  general  where  money  is  paid  by  one 
man  to  another,  without  any  specified  appropriation  of  it  by  the 
payer,  the  receiver  may  apply  it  to  any  part  of  the  account. 
.Clayton's  case,  1  Meriv.  585.  But  wheie  no  such  application 
is  made  the  payment  goes  in  reduction  of  the  earliest  part  of  the 
account.  Thus  where  one  Jefferys  paid  to  his  creditor,  the  plain- 
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ti£P»  as  a  security,  a  promissori^  note  made  by  the  defendant  for 
his  acconuxLation,  informing  him  that  it  was  an  accommodation 
Bote,  andafterwfurds  paid  in  money  generally  to  the  plaintiff,  Lord 
Kenyon  ruled  that  this  payment  must  go  in  reduction  of  the 
fdaintifia'  claim  against  the  defendant  on  the  note.  HaniTnerS' 
.Uy  V.  Knowlys,  2  Esp.  667.  Marsh  v.  Houlditch,  Chittyt  289. 
Tth  ed* 

What  amount,^  When  a  bill  is  drawn  here  and  payable  in 
in  a  foreign  country  in  foreign  coin,  the  value  of  which  is  re- 
duced by  the. government  of  that  countiy,  it  is  said  that  the  bill 
shall  be  payable  according  to  the  value  of  the  money  at  the  time 
it  was  drawn.  Da  Costa  v.  Cole,  Skinn.  272.  ( JVote  54.)  But  it 
is  said  by  Pothier,  pU  174.  that  the  holder  is  bound  to  receive 

Kyinent  according  p>  the  courae  of  exchange  at  the  time  the  bill 
comes  j^yable*  See  alto  Thomson  on  Bills,  86. 
Beceivmg  part  payment  of  a  bill  from  the  acceptor  will  not 
discharge  any  of  tne  other  parties  provided  the  hold.T  do  not 
give  time  for  payment  of  the  remamder.  Gould  v.  Robson,  8 
East,  580.  Waheyn  v.  St.  Quintin,  I  B.  ^  P.  656.  It  is 
said  that  if  the  drawee  has,  on  acceptance,  engaged  to  pay  only 
a  part,  and  the  hplder  has  given  notice  of  such  partial  ac- 
ceptance to  the-other  parties,  he  should,  when  the  bill  becomes 
due,  receive  of  the  drawee  the  sum  for  which  he  accepted, 
and  cause  a  protest  to  be  made  for  non-payment  of  the  remain- 
ing sum.  Mar.  68,  85,  86.  Chitty,  380.  6th  ed. 

Of  the  receipt,  and  getting  back  the  billJ]  By  statute  43 
Geo.  3.  c.  126.  s.  5.  the  party  who  pays  money  may  demand 
a  receipt,  but  a  tender  accompanied  witlrli  demand  of  a  receipt 
is  not  good,  Ghsseott  v.  Day,  6  Eep,  48,  unless  the  party  to 
whom  it  was  tended  does  not  object  to  the  demand  of  the  re- 
ceipt. Cole  V.  Blake,  Peake,  179.  The  stamp  act  55  Geo,  3 
c.  184.  Schedule,  part  1.  contains  the  following  exemptions  as 
to  receipts  on  bills  and  notes:  Receipts,  or  discharges  for  any 
principsd  money  due  on  exchequer  bills:  Receipts  or  discharges 
written  upon  promissory  notes,-  bills  of  exchange,  or  drafts  or 
oiders  for  payment  of  money-  duly  stamped,  according  to  the 
'laws  in  fmce  at  the  date  thereof,  or  upon  bills  of  exchange 
drawn  out  of,bat  payable  in,Great  Britain :  Receipts  or  discharges 
given  upon  bills  or  notes  of  the  governor  and  company  of  the 
Bank  of  England:  Letters  by  the  General  Post  acknowledgr 
ing  the  safe  arrival  of  any  bills  of  exchange,  promissoiy  notes 
or  any  other  securities  for  money.  Where  a  sum  of  money  is 
paid  on  account,  a  receipt  to  that  amount  should  be  written  on 
the  bill,  for  if  after  such  payment,  the  holder  should  transfer 
the  bill  without  notice  of  it  to  an  indorsee  for  a  valuable  consi- 
deration, he  wbuld  be  entitled  to  recover  ^e  whole  amount  of 
the  bill.   Cooper  v,  Davies,  1  Esp,  436.  Burbridge  v  Manners, 
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SCampb,  195.  ante,  p.  132.  Where  an  action  was  brought  by 
an  indorser  who  had  taken  up  a  foreign  bill  and  paid  it,  it  was 
ruled  by  Holt,  C.  J.  that  it  is  necessary  for  the  plaintiff  to  prove 
the  payment  of  the  bill  by  himself,  by  producing  a  receipt  upon 
the  protest,  Mendez  v.  Carreroon,  1  Ld.  Raym»  742,  and  as 
according  to  Lord  Kenyon,  SchoUy  v.  Waliy,  Pedke  25,  a 
receipt  on  the  back  of  a  bill  primd  facie  imports  that  it  has 
been  paid  by  the  acceptor,  it  may  be  prudent  in  an  indorser 
paying  the  bill  to  take  a  receipt  to  himself  by  name.  See 
Pfielv.  Vanbatenberg,  2  Campb,  439. 

When  payment  is  demanded  from  the  drawer  or  indorser, 
tbe  holder  of  the  bill  should  be  prepared  to  deliver  it  upon 
payment.  The  drawer  or  indorser,  says  Beawes,  pi.  70.  can- 
not be  compelled  to  make  restitution,  unless  the  bill  be  returned, 
with  protest  for  non-payment ;  and  again,  pL  74.  no  drawer  or 
indorser  is  obliged  to  make  restitution  on  sight  of  the  protest 
alone,  nor  on  sight  of  the  protest  and  the  unaccepted  bill,  when 
one  of  them  has  been  accepted  ;  but  he  is  obliged  to  give  a  sa- 
tisfactory security  to  the  remitter,  on  his  producing  only  the  pro- 
test, and  to  make  payment  when  this  and  the  accepted  bill  are 
presented  together.  So  it  is  said  by  Eyre,  C,  J.  Walwyn  v. 
St,  Quintin,  1  £.  ^  P.  658,  that  it  is  every  day's  practice  for 
a  dishonored  bill  to  be  thrown  back  upon  the  first  indorser,  each 
indorser  taking  back  from  his  immediate  indorser  what  he  has 
paid  on  account  of  the  bill,  and  at  the  same  time  delivering 
up  the  bill  to  him,  and  the  latter  again  throwing  it  back  on  his 
immediate  indorser,  till  at  last  it  arrives  at  the  first  indorser. 
And  so  by  Lord  Tenterden,  C.  J.  Hansard  v.  Robinson,  7  B. 
^  C.  94,  **  The  custom  of  merchants  is,  that  the  holder  of 
the  bill  shall  present. the  instrument  at  its  maturity  to  the  ac- 
ceptor, demand  payment  of  its  amount,  and  upon  receipt  of  the 
money  deliver  up  the  bill.  The  acceptor  paying  the  bill  has  a 
right  to  the  possession  of  the  instrument  for  his  own  security, 
and  as  his  voucher  and  discharge  pro  tanlo  in  his  account  with 
the  drawer."  and  see  post.  Chapter  XV. 

Supra  protest,^  When  a  bill  of  exchange,  either  inland  or 
foreign,  has  been  refused  payment  and  protested,  a  third  person 
may  pay  the  same  under  protest  for  the  honor  of  the  drawer  or 
indorser ;  so  also  may  the  person  who  made  or  suffered  the  pro- 
test. Beawes,  pi.  50.  But  the  acceptor  of  a  bill  cannot  pay  su- 
pra protest  for  the  honor  of  an  indorser,  since  he  is  generally 
liable  in  another  capacity,  viz.  as  acceptor.  Id.  p/.  51.  Though 
it  is  said  that  when  he  has  accepted  on  account  of  the  drawer, 
who  has  not  provided  for  the  bill,  he  may  suffer  it  to  be  pro- 
tested, and  afterwards  pay  it  himself,  or  some  other  for  him,  un- 
der protest,  to  enable  him  to  sue  the.  drawer.  Id,  pi.  52.  As 
the  acceptor,  however,  would  haye  a  remedy  in  an  action  for  mo- 
ney paid,  such  a  course. appears  to  be  unnecessary. 


Of  the  Payment  qfSiUs  and  Notes.  2S1 

With  regard  to  the  remedy  of  the  party  who  pays  tupra  pro' 
test,  it  has  been  ruled  that  he  cannot  recover  against  the  person 
for  whose  honor  he  paid,  if  such  payment  is  made  before  the 
bill  is  formally  protested ;  it  is  not  sufficient  that  the  protest  is 
<irawn  up  before  trial,  and  purports  to  have  been  maae  before 
the  payment,  if  in  fact  it  was  not  so.  Vandervxdl  v.  Tyrrell, 
cor.  Lord  Tenterden,  I  M,  S^  M,  87.  A  party  paying  a  bill 
tupra  protest  for  the  honor  of  the  drawers,  has  a  remedy  against 
the  acceptor  ;  ex  parte  Wacherbarth,  5  Ves.  574 ;  unless  ne  be 
an  accommodation  acceptor.  Ex  parte  Lambert,  13  Ves.  179.  see 
post.  Chapter  XIV.  Where  a  person  pays  a  bill  for  the  honor 
of  an  indorser,hemay  sue  the  drawer.  rerLd»Kenyon,  **  Where 
a  bill  is  taken  up,  the  party  who  does  so  is  to  be  considered  as 
an  indorsee  paymg  fuU  value  for  the  bill,  and  as  such  entitled 
to  all  the  remedies  to  which  an  indorsee  would  be  entitled,  that 
is,  to  sue  all  the  parties  to  the  bill/'  Mertens  v.  Winnington, 
1  Esp.  113.  See  Manning,  Dig.  89.  Beawes,  pi,  57.  But 
paying  a  bill  supra  protest  for  the  honor  of  the  drawer,  gives 
the  party  no  right  against  the  indorsers.  Beawes,  pL  57.  The 
party  who  pays  a  bUl  supra  protest,  may  either  sue  on  the  bill 
Itself,  Fairley  v.  Roch,  1  Lutw.  891.  Mertens  v.  Winnington, 
1  Esp.  113,  or  in  an  action  for  money  paid.  Smith  v.  Nissen, 
1  T.  R.  269.  Vandewall  v.  TyrreU,  1  M.  ^  M.  87.  The 
cases  relative  to  the  discharge  of  parties  by  giving  time  for  pay- 
ment have  been  already  stated.   Ante,  Chapter  IV. 
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CHAPTfiR  XI. 

OF  THE  REMEDY  UPON  BILLS  AND  NOTES. 


Form  of  action. 

CommQQ  counts. 

CottDts  on  the  consideration. 
By  whom. 
Against  whom. 
Affidavit  to  hold  to  baiL 

Fonn  of. 

Who  may  be  baU. 

In  actions  against  married  women. 
Declaration, 

Venue. 

Statement  of  "custom  of  merchants,"  or  "  by  force  of  i 

the  statute." 

Date. 

Place  at  which  bill  or  note  was  made. 

Payee,  time  and  place  of  payment. 

Sum  payable. 

Value  received. 

Parties. 

Acceptance. 

Indorsements. 

Presentment. 

Notice. 

Promise. 
Inspection  of  the  bill. 
Staying  proceedings. 
Judgment  hy  default. 


Form  of  action.]  The  usual  action  on  a  bill  or  note  i$  a 
special  action  of  assumpsit,  but  where  there  is  a  privity  be- 
tween the  parties,  an  action  of  debt  or  indebitatus  assumpsit 
may  be  maintained.  Thus  it  has  been  held  that  an  action  of 
debt  may  be  sustained  by  the  payee  against  the  maker  of  a  pro- 
missory note  expressed  to  be  for  value  received.  Bishop  v.  Young, 


Of  the  Ranedy  vpon  BiUa  and  Notes.  253 

2  B.  ^  P.  78*  •  So  it  lies  by  the  drawer  against  the  acceptor  of 
a  bill  payable'  to.  the  drawer's  order  and  expressed  to  be  tor  va- 
lue received.  Priddy  v,  Henbrey,  1 B.^  C.  674.  So  by  an 
indorsee  against  his  immediate  indoraer.  Stratton  v.  Hill,  3  Price 
25d»  2  Chitty,  126.  iS.  C.  1  B.  ^  C.  681.  But  an  action  of 
dekt  will  not  lie  on  a  promissory  note  payable  by  instalments 
till  the  last  day  of  payment  is  passed.-  Rvdder  v.  Price,  1  H,Bl. 
547.  See  Atf^'ordv*  Hand,  Jndr.  370. 

Of  the  form  of  oxAwm — cwnmon  &Ain%%^  When  the  action 
is  brought  between  imtMidJ,ate  parties,  the  bill  or  note  will  be 
ievidence  of  money  paid,  had  and  received,  &c.  so  as  to  enable 
the  plaintiff  to  recover  under  the  common  count,  should  he  fail 
on  tne  special  count. 

With  r^;ard  to  the  count  for  mxmAy^  lent,  it  is  said  that  a  bill 
is  frrimd  facie  evidence  of  money  lent  by  the  payee  to  the  drawer. 
Bayley,  286.  So  a  promissory  note  is  evidence  of  money  lent 
by  the  payee  to  the  maker ;  Clarke  v.  Martin,  2  Ld*  Raym. 
758.  Carter  v.  Palmer,  12  Mod..  380 ;  and  also  of  money  lent 
by  the  indorsee  to  his  immediate  indorser.  Kess^Mver  v,  Tims, 
B.  R.  £•  22  Geo.  3.  Bayley,  288;  So  where  a  notewab  in 
this  form,  **  lieceivedof  Mr.  Harris,  the  sum  of  19/.  on  the 
behalf  of  my  grandson,  which  I  promise  to  be  accountable  for 
ondemand,~-S.  H."  it  was  held  that  it  was  good  evidence  of 
money  leut,  in  an  action  by  Harris.  Harris  v.  Huntbach, 
I  Burr.  373. 

With  regard  to  the  count  for  money  paid,  it  is  said  that  a  ^ill 
or  note  is  primd  facie  evidence  of  money  paid  by  the  holder  to 
the  use  of  the  drawer  or  maker,  Baylby,  287,  and  that  an  ac- 
ceptance also  is  primA  facie  evidence  of  money  paid  by  the  hold- 
er to  the  use  of  the  acceptor.  Ibid.  But  it  is  said  by  Eyre,^  C.  B. 
that  the  presumptions  of  evidence  which  the  writing  affords, 
liave  no  application  to  an  assumpsit  for -money  paid  by  the 
payee  or  holder  of  a  bill  to  the  use  of  the  acceptor,  and  that  it 
must  be  a  very  special-easethetwiil  support  such  an  assumpsit. 
"  I  can  conceive  a  case,"  continues  his  lordship,  "  in  which  an 
acceptance  might  be  evidence  of  money  paid  by  the  payee  to  tlie 
use  of  the  acceptor.  I  may  borrow  of  one  man  to  lend  to  ano- 
ther, and  if  the  person  of  whom  I  borrow  the  money  paysk  to 
my  oitler  into  the  hands  of*  him  to  whom  I  mean  to  lend  it, 
this  might  be  a  ground  upon  which  a  jury  might  find  that  the 
money  was  paid  to  my  use.''  Gt6son  v.  Mrnet,  1 H,  BL  602. 
But  where  the  indorser  of  a  bill  is  sued  by  the  holder  and  pays 
part,  he  may  recover  such  payment  from  me  acceptor  in  an  ac- 
tion for  money  paid.  Pownulv.Ferrand,  6  B.6^  C,  439.  So 
tiie  accommodation  acceptor  of  a  bill  who  has  been  compelled 
to  pay  it  may  maintain  either  a  special  action  of  assumpsit, 
y<mng  V,  Hockley,  3  Wils.  346,  or  an  action  for  money  paid, 
against  the  party,  for  whose  accommodation  he  accepted ;  see 
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C&wUy  V.  Dufdop,  7  T.  R,  576;  and  a  person  who  has  paid  a 
bill  for  the  honor  of  a  drawer  or  indorser  may  maintain  the  same 
form  of  action  aginst  the  drawer  or  indorser.  Ante,  p.  251. 
Where  the  defendant  and  others  drew  a  bill  on  the  defend* 
ant  alone  in  favor  of  a  fictitious  person  ^which  was  known 
to  all  the.  parties  concerned  in  drawing  uie  bill),  and  be- 
ing, indebted  to  A.  B.,  delivered  the  bill  to  him»  by  whom 
it  was  indorsed  for  valae  to  the  plaintiffs,  it  was  held -that 
the  latter  might  recover  against  the  defendant  on  a  declaration 
containing  counts  for  money  paid,  and  money  had  and  re- 
ceived. Tatlock  V.  Harris,  3  T,  R.  174.  anU,  p.  24.  Money 
paid  by  the  indorser  to  the  holder  of  a  bill  stamped  with  the 
proper  Irish  stamp,  in  ignorance  that  the  bill  had  been  drawn 
in  Ireland,  and  under  an  impression  that  it  was  an  English  bill 
wrongly  stamped,  may  be  recovered  from  the  holder  under  the 
count  for  money  paid,  the  holder  having  made  the  bill  his  own 
by  laches.    MUneg  v.  Duncan,  6  B.  ^  C.  671.  ante,  p.  247. 

With  regard  to  the  count  for  money  had  and  receiv&i,  it  is  said 
that  an  acceptance  is  primd  facie  evidence  of  money  had  and  re- 
ceived by  the  acceptor  to  the  use  of  the  holder.  Bay  ley,  287. 
And  so  it  is  said  by  Lord  Mansfield,  that  undoubtedly  an  action 
for  money  had  and  received  to  the  plaintifTs  use  may  be  brought 
by  the  bond  fide  holder  of  a  note  made  payable  to  bearer.  That 
it  is  certainly  money  received  for  the  use  of  the  original  ad- 
vancer of  it,  and  if  so,  it  is  for  the  use  of  the  person  who  has  th^ 
note  as  bearer.  Grant  v.  Vaughan,  3  Burr.  1525.  but  tee 
Waynam  v.  Bend,  1  Ckimpb.  175.  post,  contra.  So  in  an  action 
for  money  paid,  and  had  and  received,  by  the  indorsee  i^ainst 
the  maker  of  a  note,  it  appeared  that  when  the  note  became 
due  the  plaintiff  received  m  part  payment  a  10/.  bank  note 
which  was  a  forgery,  to  recover  tne  amount  of  which  this 
action  was  brought.  It  being  objected,  that  the  plaintiff 
ought  to  have  sued  on  the  note,  Lord  Ellenborough  said  he 
thought  the  action  was  maintainable ;  that  when  a  person  has 
put  his  name  to  a  promissoiy  note,  he  thereby  acknowledges  that 
he  has  money  in  bis  hands  of  the  payee,  and  undertakes  to  pay 
it  to  whoever  is  legally  entitled  to  receive  it,  that  is,  to  the  person 
who  shall  have  paid  for  it  a  good  consideration,  and  who  has 
thereby  become  the  legal  holder  of  the  note.  Dimsdale  v.  Lan- 
Chester,  4  Evp.  201.  But  other  authorities  shew  that  it  is  only 
where  the  bill  or  note  is  enforced  between  immediate  parties,  that 
the  plaintiff  can  recover  on  the  count  for  money  had  and  received. 
See  mntly  v,  Northouae,  1 M.  ^  M.  66.  Thus,  in  an  action  by  the 
indorsee  against  the  maker  of  a  promissory  note  payable  to  L.  T. 
or  bearer,  ''for  value  received,^  Lord  Ellenborough  held  that 
the  plaintiff  could  not  recover  under  any  of  the  money  counts, 
as  he  was  not  an  original  party  to  the  bill,  and  there  was  no  evi- 
dence of  any  value  being  received  by  the  defendant  from  him. 
Waynam  Vt  Bend,  1  Campb.  175.    So  in  an  action  by  the  in- 
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dorsee  against  the  acceptor  of  a  bill,  in  which  evidence 
was  given,  that  on  the  indorsee  presenting  the  bill  to  the 
defendant  for  acceptance,  the  latter  on  accepting  it  said,  that 
he  expected  a  remittance  from  the  drawer  in  a  lew  days,  and 
that  as  he  had  a  bill  of  the  drawer  in-  his  hands  which  would 
be  paid,  he  would  run  all  risks,  it  was  held  that  this  conversa- 
tion, together  with  the  bill  accepted  by  the  defendant,  did  not 
amount  to  sufficient  evidence  to  enable  the  indorsee  to  recover 
the  amount  of  the  bill  on  a  count  for  money  had  and  re- 
ceived. WMtwell  V,  Bennett,  3  jB.  ^  P.  559.  So  in  an  action 
by  an  indorsee  against  the  maker  of  a  note,  which  was  mis- 
described  in  the  special  count,  the  court  said  that  the 
plaintiff  being  an  indorsee,  the  money  counts  would  not  help 
nim.  Exon  v.  Russell^  4  M.  ^  5.  507.  Upon  the  same  prin- 
ciple it  has  been  held  that  the  pavee  of  a  joint  and  several 
note  cannot  recover  ao;ainst  one  of  ue  makers,  who  signed  the 
note  as  a  surety  for  the  other  maker,  on  the  count  for  money 
had  and  received,  or  on  the  account  stated.  Wells  v.  Girling, 
3  Moore,  79.  Gow,  22.  S,  C.  So  in  an  action  by  the  drawers 
of  a  bill,  payable  to  their  own  order,  against  the  acceptor.  Lord 
EUenborough  at  €rst  doubted  whether  the  bill  could  be  given  in 
evidence  under  the  money  counts ;  but  on  its  being  urged,  that 
the  drawers  were  also  the  payees,  and  so  the  action  between 
immediate  parties,  he  admitted  it  under  the  count  for  money 
had  and  received.  Thompson  v,  Morgan,  3  Campb.  101.  See 
also  Ex  parte  Davison,  Buck,  32.  The  drawer  of  a  bill  who  re- 
ceives part  of  the  amount  from  the  acceptor  to  take  up  the  bill, 
and  wno  promises  to  do  so,  is  liable  to  the  holder  in  that 
amount,  in  an  action  for  money  had  and  received,  though  no 
notice  of  dishonor  has  been  given.  Baker  v.  Birch,  3  Campb* 
107.  In  an  action  by  the  holder  of  a  bill  for  money  had 
and  received  against  a  person  who  has  received  a  sum  of 
money  from  the  acceptor  to  satisfy  it,  any  defence  may  be  set 
up  which  would  have  been  available  if  the  action  had  been 
brought  against  the  acceptor  himself.  Redshaw  v.  Jackson, 
1  Campb.  372. 

With  regard  to  the  count  on  an  account  stated,  it  has  been 
held,  in  an  action  by  the  indorsee  against  the  acceptor  of  a  bill, 
where  the  defendant,  on  being  applied  to  for  payment,  admitted 
it  to  be  his,  but  alleged  his  inability  to  pay  at  the  time,  that  the 
plaintiff  is  entitled  to  recover  upon  the  count  on  an  account 
stated.  Highmore  v.  Primrose,  5M,  ^  S»  65.  See  Wells  v.  Gir- 
ling, 3  Moore,  79.  Leaper  v.  Tatton,  16  East,  423.  But  in  an 
action  by  the  indorsee  against  the  acceptor  of  a  bill,  where  it 
appeared,  that  after  the  bill  was  due,  it  was  shewn  to  the  de- 
fendant, who  was  informed  that  the  plaintiff  was  the  holder, 
and  admitted  that  it  was  a  just  debt,  and  said  he  would  pay 
shortly,  which,  as  it  was  contended,  was  evidence  of  an  account 
stated,  Abbott  C.  J.  is  said  to  have  ruled,  that  as  there  was 
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BO  original  privity  between  the  parties,  this  was  not  an  account 
stated.  Wettem  v.  WUmott,  6th  July,  1820.  Chitty,  388. 
7th  ed.  Where  the  parties  «re  immediate,  as  in  an  action  by 
the  P>yee  of  a  bill  dnwn  payable  to  the  drawer's  own  ofder, 
the  Dill  is  evidence  on  the  account  stated#  Rhode$  v»  Gent, 
5  B.^  A,  245.  end  see  Bishop  r.  Chambrt,  I  Danstm  ^  Lhyd, 
83.  anto,  p.  33. 

Form  of  aetion^''<ounts  on  the4}onsideratumJ]  Where  there 
have  been  other  transactions  between  the  parties  to  the  suit, 
which  form  a  good  consideration »  and  for  which  the  bill  or 
note  has  been  given,  it  is  proper -to  insert  counts  in  the  deda* 
•ration,  adapted  to  suehcausei  of  action,  so  that  in  case  the  {^Iain- 
tiff  should  for  any  reason  fail  on  the  counts  upon  the  bill  or 
note,  he  may  resort  to  the  eouilts  on  the  original  consideration. 
Thus  where  a  promissory  note  had  been  given  to  the  plaintiff 
for  work  and  labour,  upon  which  the  plaintiff  declarod,  but 
which  he  could  not  give  in  evidence  for  want  of  a  stamp,  it 
was  held,  that  as  there  was  also  a  count  for  work  and  labour, 
he  was  entitled  to  recover  on  that  count.  Alves  v,  Hodgson, 
7  T.  R,  241.  So  where  a  promissoiy  note  had  been  given  for 
money  lent,  but  when  produced  in  court,  viras  unstamped. 
Lord  Kenyon  permitted  the  plaintiff  to  recover  on  a  common 
count  for  money  lent,  on  proving  that  when  the  money,  for 
which  the  note  had  been  given,  was  demanded  of  the  defen- 
dant, he  acknowledged  the  debt.  Tyte  v,  Jones,  1788, 
1  Eaa,  58.  (n.),  and  see  Ex  parte  MiUs,  2  Vet,  jun.  303.  -  So 
in  a  similar  case  it  was  said  by  Lord  Kenyon,  that  a  promissory 
note  is  not  like  a  bond  which  merges  the  demand,  for  if  money 
is  due  for  goods  sold,  or  upon  any  such  like  account,  and  a 
promissory  note  is  given  for  the  amount  of  the  debt,  which  note 
afterwards,  upon  action  brought,  has  not  the  proper  stamp  oa 
it,  so  that  it  cannot  be  given  in  evidence,  the  party  may  resort 
to  evidence  -on  the  goods  sold,  or  the  demand  upon  account  m 
which  the  note  was  given.  Wilton  v,  Kennedy,  1  Esp.  244. 
See  also  Brown  v.  Watts,  1  Taunt,  353. 

But  where  the  defendant  has  been  discharged  from  his  lia- 
bility on  the  bill  by  the  laches  of  the  plaintiff,  the  latter  cannot 
recover  on  the  original  consideration.  See  ante,  p.  100.  see  also 
Long  V,  Moore,'  3'  Esp,  155.  (n.).  So  where  a  bill  or  note 
which  has  been  given  in  payment  for  goods,  &c.  is  not 
produced  at  the  triu,  nor  its  non-production  accounted  for,  the 
plaintiff  cannot  recover  on  the  counts  on  the  original  considera- 
tion. Dangerfield  v.  WUby,  4  Esp.  159.  But  if  the  bill  was 
not  properly  stamped,  it  is  a  nullity,  and  a  neglect  to  pre- 
sent it  will  not  discharge  the  party  who  gave  it,  or  prevent 
the  plaintiff  from  proceeding  on  the  original  consideration. 
Ante,  p,  33. 

Where  the  plaintiff  intends  to  give  evidence  of  the  original 
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consideration,  he  shonld  state  such  consideration  in  hts  parti* 
cnilaxs ;  for  where  the  particulars  only  noticed  the  claim  on  the 
note,  (which  was  improperly  stamped).  Lord  Kenyon  ruled, 
that  the  plaintiff  had  peduded  himself  from  giving  evidence 
of  a  loan  of  money,  tor  which  the  note  was  given.  Wade  v. 
BeasUv,  4  Etp.  7.  Brown  v.  WatU,  1  Taunt.  353.  S.  P. 
The  plaintiff's  counsel  should,  in  his  opening,  go  into  the  consi* 
deration  if  he  intends  to  rely  upon  it.  Lord  £llenborough,  in 
one  case,  would  not  permit  the  counsel,  who  had  only  stated 
the  claim  on  the  bill,  to  go  into  a  new  case  for  money  lent  to 
the  defendant.  But  it  does  not  appear  whether  in  that  case 
the  bill  had  been  given  (or  the  money  lent.  Paterson  v,  Zaeha- 
rioA,  1  Stariu  72. 

B^  whom*']  An  action  on  a  bill  or  note,  must  be  brought  by 
him  m  whom  the  legal  interest  in  the  bill  or  note  resides*  1  hus, 
where  a  note  is  made  payable  to  A.  in  trust  for  B.,  A.  may 
sne  upon  the  note.  Smith  v.  Kendall^  1  Eap.  231.  6  T,  R, 
123.  S,  C.  ante,  p,  23.  So,  where  a  bill  or  note  is  indorsed  to 
a  married  woman,  the  interest  in  it  vests  in  her  husband,  who 
may  sue  upon  it.  Arnold  v,  Bevmdt,  1  B.^B.  446.  ante, 
p,  58.  Or,  the  husband  and  wife  may  jointly  sue,  she  being  con- 
sidered the  meritorious  cause  of  action.  PhiUiskirk  v.  Pluckweli, 
2  M.  ^  &  395.  ante,  p.  58.  An  infant  may  sue  upon  a  bill  or 
note,  it  being  a  contract  made  for  his  benefit.  Bayley,  40. 
HoUiday  v,  Atkinson,  5  B.  ^C.  50L  ante,  p,  57.  And  an  un- 
certificated bankrupt  may  sue  upon  a  bill  in  his  own  name,  un- 
less his  assignees  interfere.  JJrayton  v.  Dale,  2  B.^C.  293; 
ante,  p.  48.  An  executor  or  administrator  may  sue  on  a 
bill  or  note,  which  belonged  to  the  deceased.  Ante,  p.  55. 
Partners  must  all  join  in  a  action  on  a  bill  or  note;  and 
where  the  name  of  a, clerk  employed  at  a  fixed  salary  was 
inserted  in  the  firm,  and  a  bill  was  drawn  in  the  name  of,  and 
in  favor  of  the  firm.  Lord  EUenborough  ruled,  that  it  was 
necessary  to  join  the  cleric  as  plaintiff*  Guidon  v.  Robson,  2 
Campb.  302.  Teed  v,  Elwarthy,  14  East,  210.  Where  a  bill  is 
specially  indorsed  to  a  firm,  who  sue  upon  it,  proof  must  be 
given  that  the  plaintififs  compose  that  firm.  3  Camp6. 240.  (n.) 
But  in  other  cases,  where  a  bill  is  generally  indorsed  to  a  firm, 
the  plaintifis  need  not  give  evidence  of  partnership.  Ord  v. 
Portal,  3  Campb.  239.  Rordasnz  v.  Leath,  1  Stark,  446 ;  and 
see  post.  Chapter  XII.  In  general,  when  a  bill  is  dishonored, 
any  of  the  indorsers  in  possession  of  the  bill  may  sue  upon  it, 
striking  out  the  names  of  the  indorsers  subsequent  to  them- 
selves. Walwyn  v,  St.  Quintin,  1  B.  &;  P,  658.  So  the 
drawer  of  a  bill,  payable  to  the  order  of  a  third  person,  may, 
upon  its  being  dishonored,  after  payment  by  himself  to  the 
holder,  sue  the  acceptor.  Symonds  v,  Parminter,  1  Wils,  185* 
4  Br*  P.  C.  604.  As  it  is  not  necessary,  in  order  to  maintain 
an  action  on  the  bi]l,  that  the  plaintiff  himself  should  have 
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given  a  valuable  consideration  for  it,  provided  a  valuable  con- 
atderation  has  passed  between  some  of  the  other  parties  to  the 
bill,  between  the  plaintiff  and  the  defendant,  ante,  p.  Ill, 
a  bill  or  note  may  be  placed  in  the  hands  of  a  person,  merely 
for  the  purposes  of  the  suit,  and  he  may  recover  upon  it,  unless, 
perhaps,  the  right  of  the  deJfendant  to  a  set-off  should  be  thereby 
a^ected.  See  C<ymforth  v.  Revetts,  2  M.  ^  5. 512.  The  depo- 
siting a  bill  after  action  brought,  in  the  hands  of  a  third  per- 
son, with  notice  of  such  action,  will  not  prevent  the  plaintiff 
from  proceeding  in  the  action.  Manh  v.  Newell,  1  Taunt. 
109.    See  Colombies  v.  SUm,  2  Chitty,  637. 

The  cases  in  which  it  has  been  held  that  the  holder  of  a  lost 
or  stolen  bill  or  note  may  recover  upon  it,  are  collected  in  a 
separate  chapter.     Vide  post.  Chapter  XV. 

Against  whom,']  In  general,  on  the  dishonor  of  a  bill  or 
note,  a  bond  fide  holder  may  sue  every  previous  party  to  the 
bill,  at  the  same  time,  in  separate  actions.  Thus  the  payee 
may  sue  the  drawer  and  acceptor,  the  indorsee  may  sue  the 
the  previous  indorsers,  the  drawer  and  the  acceptor,  and  the 
drawer  may  sue  the  acceptor ;  and  where  a  bill  is  drawn  upon 
A.  by  a  firm  in  which  he  is  a  partner,  he  may  be  sued  in  separate 
actions  as  drawer  and  acceptor.  Wise  v.  Prowse,  9  Price,  393. 
Unless  the  name  of  the  party  is  on  the  bill,  the  holder  cannot 
sue  him  on  the  bill,  though  he  was  the  person  from  whom  he 
received  the  bill.  Ante^  p.  42.  In  such  case,  he  must  proceed 
upon  the  original  consideration  for  which  the  bill  was  given. 
See  ante,  p.  256.  And  so  where  a  person  discounts  a  bill  which 
is  dishonored,  he  has  in  general  no  remedy  against  the  party 
for  whom  he  (Uscounted  it ;  ante,  p.  99.,  though  it  is  otherwise 
in  case  of  forgery.  Ante,  p.  245.  So  also,  no  action  on  the  bill 
can  be  maintamed  against  the  drawee  before  acceptance  ;  but 
if  he  has  promised  for  a  good  consideration  to  accept  the 
bill,  an  action  may  be  maintained  on  such  promise,  and 
if  he  has  received  funds  to  pay  the  bill,  and  has  promised 
to  pay  them  over  to  the  holder,  or  has  assented  to  receiving 
them,  for  that  purpose,  an  action  for  money  had  and  received, 
may  be  maintained  against  him.  Ante,  p.  92.  An  accommo- 
dation acceptor,  after  payment  by  himsdf,  may  sue  the  par^ 
for  whose  accommodation  he  accepted ;  ante,  p.  253 ;  and  a  per- 
son who  pays  a  bill  for  the  honor  of  a  drawer  or  indorser,  may 
sue  any  of  the  parties  upon  the  bill  prior  to  him  for  whose  honor 
he  paid  it,  and  this  in  an  action  upon  the  bill  itself,  ilnte, 
p.  251.  But  a  banker,  who  pays  the  acceptance  of  a  customer, 
made  payable  at  his  banking-house,  has  no  right  of  action  upon 
the  bill ;  Holroyd  v.  WhiUhead,  5  Taunt.  444.  1  Marsh.  128. 
3  Campb.  530.  S.  C. ;.  and,  where  the  bail  of  the  maker  of  a 
note^  pay  the  note  to  the  indorsee,  they  cannot  sue  the  indorser 
in  the  name  of  the  indorsee.     Hull  v,  PitfieJd,  1  Wils.  46. 

The  holder  of  a  bill  or  note  cannot  in  general  sue  any 
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party  subsequent  to  himself;  nor  can  he  sue  the  person  who  de- 
livered  the  bill  to  him,  if  no  consideration  passed  between  them ; 
ante,  p.  Ill ;  but  if  any  party  to  the  bill,  between  himself  and 
the  defendant,  gave  value  for  it,  the  holder,  though  he  gave 
no  value  himself,  may  sue  the  defendant ;  onto.  p.  111. 

The  cases  in  which  agents,  ante,  p.  44 ;  bankrupts,  ante, 
p.  40 ;  (foiporations,  ante,  p.  49  ;  executors  and  aaministra- 
tors,  ante,  p.  55  ;  infants,  ante,  p.  56  ;  married  women,  ante, 
p.  68  ;  partners,  ante,  p.  59 ;  and  several  persons  parties  to  a 
bill,  not  partners,  ante,  p.  71  ;  may  be  sued  on  a  bill  or  note, 
have  been  already  stated. 

The  holder  of  a  bill,  as  already  stated,  ma^  sue  all  the  prior 
parties  in  several  actions,  and  the  recovenng  of  judgment, 
(without  satisfaction,)  against  one  of  those  parties,  will  not 
prevent  his  proceeding  against  the  others.  Claxton  v.  Swift, 
2  Show.  441.  494.  503.  Macdonald  v.  B(mngton,.S  T.Rep, 
825.  But  satisfaction  by  one  party,  will  be  satisfaction  by  aill 
the  rest,  and,  therefore,  where  the  plaintiff  brought  two 
actions,  one  against  the  maker,  and  another  against  the 
indorser  of  a  note,  and  recovered  in  both,  and  the  principal 
money  in  one  of  the  actions,  and  the  costs  in  both  were  ten- 
dered, the  court  directed  that  the  plaintiff  should  not  take  out 
execution.     Windham  v.  Wither,  1  Str.  515. 

Affidavits  to  hold  to  bail— form  of.]  By  stat.  7&8G.4.  c.  71. 
s.  1 .  no  person  shall  be  held  to  special  bail,  where  the  cause  of  ac- 
tion shall  not  have  originally  amounted  to  the  sum  of  20/.  and 
upwards,  over  and  above  and  exclusive  of  any  costs,  charges,  and 
expenses  that  may  have  been  incurred,  recovered,  or  become 
chargeable,  in  or  about  the  suing  for  or  recovering  the  same. 
And  by  s.  7.,  no  sheriff  or  other  officer,  within  the  principality 
of  Wales,  or  the  counties  palatine  of  Chester,  Lancaster,  or 
Durham,  shall,  upon  any  mesne  process  issuing  out  of  any  of 
his  majesty's  courts  of  record  at  Westminster,  arrest  ot  hold  any 
person  to  special  bail,  unless  such  process  shall  be  duly  marked 
and  indorsed  for  bail,  in  a  sum  not  less  than  50/.  An  affidavit 
to  hold  to  bail  the  acceptor  of  a  bill,  must  state  that  the  bill  is 
due.  Halcombe  V.  Lambkin,  2  M.S^S.  475.  Machu  v,  Fraser, 
7  Taunt.  171.  Sands  v.  Graham,  4  B.  Moore,  18.  2  B.<Sf  B. 
339.  (n.)  S.  C.  So,  where  an  affidavit  to  hold  to  bail  stated, 
that  tne  defendant  was  indebted  to  the  plaintiff  in  the  sum, 
&c.,  as  indorsee  of  a  promissory  note,  msule  by  the  defendant, 
but  did  not  state  the  date  of  the  note,  or  that  it  was  payable  on 
demand,  or  that  it  was  due  or  payable  at  a  day  then  past,  it 
was  held  insufficient,  for  it  might  be  true  that  the  defendant  was 
indebted,  and  yet  the  note  might  not  be  due,  for  it  is  debitum  in 
prdssenti, solveriduminfuturo.  Jacksonv.Yate,2M.8^S.14S.  And« 
although  in  one  case  it  was  held  sufficient  to  state  in  the  affidavit, 
that  the  defendant  was  indebted  as  indorsee  of  a. bill,  without 
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alleging  the  bill  to  have  become  due,  Davison  v.  March,  1N.R» 
157  ;  seB  Jaehtm  v.  Yate,  2  M.  ^  S,  149  ;  7  Taunt.  172. 
(n.)i  yet  that  case  has  been  overruled,  and  it  has  been  held, 
that  an   affidavit   stating  that   the   defendant  was    indebted 

to  the  plaintiff  in  the  mm  of  £ ,  as  dravoer  of  a  bill 

dated  December  ly  \S19,  -  draum  by  the  defendant  on  and  ac' 
cepted  by  Lord  R*,  but  not  stating  the  bill  to  be  due,  i^as  in- 
sufficient, because  it  did  not  state  Uie  bill  to  have  become  due. 
Edwards  v.  Dick,  ^B.S^A,  495.  It  must  appear  in  what  man- 
ner the  defendant  became  a  party  to  the  biU,  and,  therefore, 
an  affidavit  which  stated  that  the  defendant  was  indebted  to  the 
plaintiff,  who  was  indorsee  on  a  bill  of  exchange  drawn  by  T.  W*, 
not  stating  in  what  relation  the  defendant  stood  to  that  bill,  was 
hdid  insuffident.  Humphries  v.  Winslow,  6  Taunt.  531.  2 
Marsh.  231.  S.  C.  But  it  has  been  held  by  the  court  of  K.  B. 
that  an  affidavit,  stating  that  the  defendant  was  indebted  to  the 
plaintiff  in  the  sum  of£  <  ,  upon  and  by  virtue  of  a  certain 
bill  of  exchange,  drawn  by  the  said  defeiiiant,  and  long  since 
due  and  unpaid,  is  sufficient,  though  it  do  not  state  in  what 
character  the  plaintiff  claims*  BraMaw  v.  Saddington,  7  East, 
94.  Elstone  v.  Mortlake,  1  Chitty  Rep.  648*  Brooks  v,  Clark, 
2  D.SfR.  148.  In  a  subseauent  case  the  court  of  Common 
Pleas  held  that  an  affidavit  which  did  not  shew  in  what  cha- 
racter the  plaintiff  claimed,  whether  as  payee,  indorsee,  &c. 
was  bad*  Balbi  v.  Batley,  6  Taunt.  25.  1  Marsh.  424.  S.  C. 
however,  in  the  latter  case,  the  decision  of  the  court  of  K.  B. 
in  Bradshaw  v.  Saddington,  (supra),  was  not  noticed,  and  it 
seems  to  have  been  the  opinion  of  the  court  of  C.  P.  in  subse- 

Suent.  cases,  that  had  that  decision  been  offered  to  their  consi- 
oration,  they  should  have  made  the  practice  of  their  court  con- 
formable to  that  of  the  King's  Bench.  See  Humphries  v, 
WiUiams,  2  Marsh.  232.  (n.)  Machu  v.  Eraser,  7  Taunt. 
173  ;  and  Warmsley  v.  Maoey,  2  B.  ^  B.  341.  5  B.  Moore,  52. 
S,  C.  in  which  latter  case,  Dallas  C.  J.  -relied  upon  Bradshaw 
«•  Saddington,  and  remarked  that  Balbi  v.  Batley  had  been 
much  shaken  in  Maehu  v.  Eraser,  And  in  a  late  case,  two  of 
the  judges  of  the  court  of  G.P*  stated,  that  although  it  was  ne- 
cessary to  allege,  that  bills  of  exchange,  on  which  a  defendant 
■may  be  arrestra^  are  unpaid  at  the  time  of  the  arrest,  still  it  is 
not  incumbent  on  the  party  to  state  the  character  in  which  the 
.plaintiff  is  intitled  to  sue  on  them,  and  that  the  want  of  such 
.description  will- not  vitiate  the  affidavit.  Lamb  v.  Newcembe, 
5  B.  Moore,  15*  Accordingly,  in  a  later  decision  in  that  court, 
it  was  held,  that  an  affidavit,  stating  that  the  defendant  was 
indebted  to  the  plaintiff  in  20/.,  lent  on  a  bill  of  exchange  for 
37/.  drawn  by  S*,  accepted  by  the  defendant,  and  over-due  and 
.unpaid,  was  good*  Bennett  v.  Dawson,  4  Bingh,  609*  An 
.affiaavit,  stating  that  the  defendant  was  indebted  to  the  plaintiff 
in  the  sum  of  £— — ,  as  the  acceptor  of  a  certain  bill  of  exchange. 
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bearing  date  the  lOth  day  of  April  last,  drawn  by  the  plaintiff 
for  a  valuable  consideration  oUf  and  accepted  by  the  defendantypay 
able  two  months  after  the  date  thereof,  and  due  at  a  day  now  past, 
is  sufficient  without  stating  that  the  bill  remains  unpaid.  Wamu" 
ley  V.  Macey,  2  B.^  B.  338.  5  B,  Mowe,  52.  S.  C.  In  an 
affidavit  to  hold  to  bail,  in  an  action  of  trover  for  a  bill  of  ex- 
change, it  must  am)ear  that  the  bill  has  not  been  paid.  Clarke 
V.  Cawthome,  7  T.  K.  321. 

Affidavit  to  hold  to  hail — who  may  be  bail,"]  An  indorser  of 
a  bill  may  be  bail  in  an  action  against  the  drawer.  Harris  v, 
Manley,  2  B.  ^  P.  526.  Where  the  same  persons  are  bail  in* 
two  actions  on  the  same  bill,  they  are  only  bound  to  justify  in 
double  the  amount  of  the  sum  sworn  to  in  each  action,  and 
not  in  double  the  amount  of  the  sum  sworn  to  in  both  actions. 
Reid  V.  Ellis,  1  B.  Moore,  29. 

Affidavit  to  hold  to  bail — in  actions  against  married  wamen.T 
Where  a  married  woman  had  accepted  a  bill  of  ezchance,  and 
was  Held  to  bail  on  it,  the  court  refused  to  order  the  bail  bond 
to  be  cancelled,  though  it  was  sworn  that  the  drawer,  when  he 
drew  the  bill,  knew  the  defendant  to  be  a  married  woman  ; 
ibr,  by  accepting,  she  represented  herself  to  be  a  feme  sole. 
Prichard  v.  Cowlam,  2  Marsh.  40.  So  where  a  married  woman 
drew  a  bill  on  which  she  was  arrested,  the  court  refused  to  dis- 
charge her  out  of  custody,  on  the  same  ground  as  in  the  last 
case,  and  also  because  there  was  no  affidavit  as  to  the  coverture 
from  the  defendant  herself.  Jones  v,  Lewis,  2  Marsh*  305. 
7  Taunt.  55,  S.  C. 

Declaration.']  Where  the  plaintiff  has  a  cause  of  action  on 
a  bill  or  note,  it  is  always  advisable  to  insert  in  the  declaration- 
counts  on  such  bill  or  note,  even  where  he  may  proceed  for  the 
original  consideration,  or  where  the  bill  or  note  would  be  evi- 
dence under  the  money  counts ;  for  if  he  declares  upon  the  bill 
or  note,  and  the  defendant  suffers  judgment  by  default,  it  will 
not  be  necessary  to  execute  a  writ  of  inquiry,  the  damages 
being  assessed  on  a  reference  to  the  officer  of  the  court ;  see 
post ;  whereas,  if  there  be  no  count  on  the  bill  or  note,  a  writ 
of  inquiry  must  issue. 

A  bill  or  note  in  a  foreign  language,  may  be  stated  as  if  it 
were  in  English,  without  noticing  the  foreign  language.  At^ 
tomey  Gen.  v.  Valabreque,  Wighiw.  9.  See  R,  v.  Goldstein, 
3B.^B.201.  1  B.Moore,  1.  Buss.  ^  %.  C.  C.  A.  473.  <S.  C. 

Declaration — venue  J]  An  action  on  a  bill  of  exchange  or 
promissory  note  is  transitory^  and  may  be  laid  in  any  county ; 
and  the  court  will  not  in  general  allow  the  defendant  to  chanse 
the  venue  to  the  county  in  which  the  cause  of  action  reaUy 
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arose.  Even  where  it  appears  by  the  declaration,  that  there 
are  other  causes  of  action,  the  venue  cannot  changed.  Shep- 
herd V.  Green,  5  Taunt.  576.  So  where,  in  an  action  on  a 
promissoiy  note,  and  for  goods  sold,  though  it  appeared  bj 
the  defendant's  affidavit,  that  the  real  cause  of  action  was  a 
sale  of  goods,  the  court  of  K.  B.  refused  to  allow  the  venue 
to  be  changed,  observing,  that  if  the  affidavit  had  stated  that 
the  promissory  note  did  not  exist,  and  that  the  count  on  it  was 
inserted  merely  for  the  purpose  of  preventing  the  defendant 
from  changing  the  venue,  the  court  might  perhaps  have 
granted  the  rule.  Hart  v,  Taylor ,  2  P.  ^  S.  164.  But  in  a 
case  in  the  Exchequer,  where  it  appeared  by  the  particulars 
of  the  plaintiifs  demand,  that  the  sum  claimed  for  goods  sold 
and  delivered  was  nearly  treble  the  amount  of  the  sum  for  which 
the  bill  had  been  drawn,  and  that  the  bill  had  in  fact  been 
given  in  part  satisfaction  of  the  original  debt  for  the  goods  sold ; 
the  court  said,  that  under  these  circumstances  the  case  was 
not  within  the  general  rule,  that  the  venue,  in  an  action  on  a 
bill  of  exchange,  cannot  be  changed,  and  refused  to  bring  back 
the  venue  after  it  had  been  changed.  Greemoay  v.  Carring- 
ton,  7  Price,  564.  and  see  Baskerville  v.  Cooper,  1  Price,  374. 
So  under  special  circumstances,  as  where  the  defendant  has  a 
number  of  witnesses  living  in  the  county  to  which  he  wishes 
to  change  the  venue ;  and  it  would  be  a  serious  inconvenience  to 
bring  them  to  the  county  in  which  the  venue  is  laid,  the  court  of 
C.  P.  have  allowed  the  venue  to  be  changed  in  an  action  on  a 
promissory  note.  Evans  v.  Weaver,  1  B,S^P,  20.  See  Tidd{ 
653.  Sth  ed. 

Declaration — statement  of  "  custom  of  merchants,"  or 
**  by  force  of  the  statute."']  In  declaring  upon  a  bill  of  ex- 
change, it  is  neither  necessary  to  set  out  the  custom  of  mer- 
chants at  laree,  Soper  v.  Dible,  1  Ld.  Raym.  175  ;  or,  to  re- 
fer to  it,  ifor  the  law  will  take  notice  of  the  custom.  Ereskine 
V.  Murray,  2  Ld.  Raym.  1542.  See  also  Carter  v.  Dowrish, 
Carth.  83.  Williams  v.  Williams,  Carth.  26d.  Bayley,  307. 
In  actions  upon  notes,  instead  of  referring  to  the  custom  of 
merchants,  the  count  refers  to  the  statute ;  but  this  is  unne- 
cessary.    Bayley,  307. 

Declaration — statem^it  cf  the  date,]  In  declaring  on  bills 
payable  in  a  certain  time  after  date,  the  day  of  the  date  should 
be  stated  ;  and,  where  such  a  bill  is  not  in  fact  dated,  the  day 
on  which  the  bill  was  made  should  be  stated ;  and  the  time  of 
payment  will  be  computed  from  that  day.  Giles  v.  Bourne, 
6  M.^  5.73 ;  ante,  p.24.  If  the  day  on  which  the  bill  was 
made  cannot  be  ascertained,  then  the  first  day  on  which  the 
plaintiff  knew,  and  can  prove  that.it  existed,  should  be  stated. 
Bayley,  304.    Where  the  declaration  alleged,  that  the  defen- 
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dant  on,  &c.,  made  his  certain  bill  of  exchanee  in  writing, 
bearing  date  the  same  day  and  year  aforesaid,  and  the  real  date 
of  the  bill  was  different,  Lord  EUenborough  held  the  variance 
to  be  fatal  and  non-suited  the  plaintiff.  2  Campb.  308.  (n.) 
But  where  the  declaration  stated,  that  the  defendant  made  his 
certain  bill  of  exchange  in  writing,  on  the  3d  day  of  February, 
(without  stating,  that  it  was  so  dated),  and  then  and  there 
requested  the  drawee  to  pay  on  the  1st  day  of  August,  &c., 
and  the  bill,  when  produced,  appeared  to  be  dated  the  6th 
February,  Thompson,  B.  ruled,  that  this  was  no  variance,  and 
that  the  plaintift'  was  not  bound  to  prove  that  the  bill  was 
drawn  on  the  day  stated,  though  it  was  laid  without  dividelicet. 
Coxon  V.  Lyon,  2  Campb.  307.  (n.)  A  mistake  in  the  state- 
ment of  the  date  may  now  be  amended  at  the  trial,  by  stat. 
9  G.  4.  c.  15  ;  see  Chap,  XII. 

Declaration — place  at  which  the  bill  or  note  was  made.']  It 
is  usual  to  state  the  place  at  which  a  bill  or  note  was  made ; 
and  where  it  was  made  abroad,  or  out  of  the  county  in  which 
the  action  is  brought,  it  is  usual  to  state  the  place  at  which 
it  is  dated,  adding  the  common  venue  of  the  county  in  which 
the  action  is  brought,  under  a  videlicet,  as  "  at  Paris,"  or  "  at 
Liverpool,"  "to  wit,  at  Westminster,  in  the  county  of  Middle- 
sex." The  statement  of  the  actual  place,  is  not,  however, 
necessary.  Thus,  in  an  action  on  a  note,  dated  at  Paris,  Lord 
EUenborough  said,  that  he  saw  no  reason  why  it  might  not  be 
stated,  that  the  note  was  made  in  the  parish  of  Saint  Maiy-le- 
bow,  in  the  ward  of  Cheap,  though  dated  at  Paris,  in  the  sanve 
manner  as  if  it  had  been  dated  at  York.  Houriet  v.  Morris, 
3  Camp6. 305. 

Declaration — payee — j^ace,  and  time  of  payment,']  Where 
a  bill  is  made  payable  to  a  fictitious  person,  and  indorsed  ge- 
nerally as  by  him,  the  holder  may,  as  against  a  party  ac- 
quainted witn  the  circumstances,  treat  it  as  a  bill  payable  to 
bearer.  Ante,  p,  24.  Where  a  bill  is  issued  with  a  blank  for 
the  payee's  name,  a  bond  fide  holder  may  insert  his  own  name  ; 
and  it  may  be  so  declared  upon ;  Attioowi  v.  Griffin,  Ry.  ^  Moo. 
425  ;  or,  it  may  be  treated,  as  it  seems,  as  a  bill  payable  to 
bearer ;  ante,  p,  23  ;  but  it  is  prudent,  in  such  cases,  to  insert 
counts,  stating  the  way  in  which  the  bill  was  actually  drawn. 
Where  a  bill  or  note  is  made  payable  to  the  order  of  A.  B., 
A.  B.  may  sue  upon  it,  and  aver,  that  it  was  made  payable  to 
himself;  Frederick  v.  Cotton,  2  Show.  8  ;  and  if  he  state,  that 
the  bill  was  made  payable  to  his  order,  he  need  not  shew  that 
he  has  made  no  order.  Smith  v,  M'Clure,  5  East,  476.  Whece 
a  note  is  made  payable  to  a  married  woman,  the  holder  should 
declare  upon  it,  according  to  its  legal  e£^t,  that  is,  as  a  note 
payable  to  the  husband.  Per  Ld.  Kenyan,  Barlow  «.  Bishop, 
3  £sp.  267.  1  East,  432,  S.  C. 


264  Of  the  Remedy  vjwii  Bills  and  Notes. 

The  place  at  which  a  bill  or  note  is  made  payable,  should  be 
stated,  where  that  place  forms  part  of  the  contract.  Ante,  p.  26. 
The  insertion  of  such  place,  where,  in  fact,  it  does  not  form 
part  of  the  contract,  is  a  variance.  Ante,  p,  26.  An  accept- 
ance, by  which  a  bill  is  made  payable  at  a  particular  place, 
but  not  at  such  place  only,  and  not  otherwise  or  elsewhere, 
may  since  the  stat.  1  &  2  Geo.  4.  c.  78,  be  stated  as  a  general 
acceptance.  Ante,  p.  149. 

Tne  time  at  which  the  bill  is  made  payable,  must  be  stated, 
so  that  it  may  appear  to  be  due.  Where  a  bill  is  drawn  at 
usance,  the  lengtn  of  the  usance  must  be  averred,  for  the  court 
will  not  take  judicial  notice  of  it ;  the  omission  is  fatal  on  de- 
murrer.    Buckley  v*  Cambell,  1  Salk,  131 ;  ante,  p.  185. 

Declaration — sum  payable."]  •  The  sum  payable  must  be 
stated  according  to  the  legal  effect,  and  where  a  bill  is  stated 
generally  to  be  for  the  payment  of  so  many  pounds,  pounds 
sterling  will  be  intended.  Thus,  where  the  declaration  stated 
that  a  bill  was  drawn  at  Dublin  to  wit,  at  Westminster,  and 
that  the  drawers  requested  the  drawee  to  pay  to  their  oider,  the 
sum  of  542/.  Is.  Sd.  and  at  the  trial  the  bill  appeared  to  be 
drawn  for  542i.  U.  Bd.  Irish  currency,  it  was  held  to  be  a  fatal 
variance.  Kearney  v.  King,  2  B.  ^  il.  301.  1  Ckitty,  28.  S.  C. 
Sprowle  V.  Legge,  1  B.  ^  C.  16.  2  D.  ^  JR.  15.  S.  C.  3  Stark. 
166. 5.  C. 

Declaration — value  received,]  Where  a  bill  or  note  con- 
tains the  words  value  received^  it  is  no  variance  to  omit  them  in 
the  declaration.  Ante,  p.  27.  But  if  stated,  they  must  be  stated 
according  to  their  legal  effect.  Ante,  p,  27.  Where  a  note  was 
given  for  value  delivered  in  leather,  it  was  held  to  be  no  variance 
to  state  it  to  have  been  for  value  received  in  leather.  Jones  v. 
Man,  2  Campb.  305.  But  a  bill  described  to  have  been  "  for 
value  received,''  is  not  proved  by  producing  a  bill "  for  value  in 
wheat,"  for  it  does  not  import  that  the  wheat  was  delivered. 
Per  Lord  Tenterden,  Mil.  Vac.  1827.    Chitty,  356.  7th  ed. 

Declaration— partiei.]  The  parties  must  be  correctly  stated, 
and  if  the  name  of  any  parties  to  the  bill  or  note,  who  are  not 
parties  to  the  action,  is  mistaken,  it  is  a  ground  of  nonsuit. 
Thus,  where  in  an  action  against  the  acceptor  of  a  bill,  it  was 
declared  upon  as  drawn  by  John  Crouch,  b\it  appeared  to  be 
drawn  by  John  Couch,  the  variance  was  held  fatal.  WhiiweH 
v.  Bennett,  3  B.  ^  P.  559.  Le  Sage  v.  Johnson,  Forrest,  2d* 
In  an  action  against  the  makers  of  a  note  by  the  names  of 
William  Austin,  Robert  Stiobell,  and  William  ShutUffe,  the  two 
latter  were  outlawed,  and  the  former  pleaded  non  assumpsit  * 
It  appeared  at  the  trial,  that  the  names  of  the  parties  were 
William  Austin,  Darnel  Strobell,  and  William  SMrtliffe,  and  m 
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verdict  being  taken  for  the  plaintiff,  the  court  set  it  aside  on 
the  ground  of  a  variance.  Gordon  v.  Austin,  4  T.  R,  611. 
folio  edition.  But  in  general,  the  rule  of  law  is,  that  the  mis- 
nomer of  any  of  the  parties  to  the  suit  must  be  pleaded  in 
abatement.  Thus,  where  the  plaintiff  declared  in  the  name  of 
Edward  Boughton,  as  drawer  of  a  bill,  and  it  appeared  that 
his  name  was  Edmund,  Bayley,  J.  thought  that  it  would  be 
enough  to  shew  that  the  bill  was  drawn  by  the  plaintiff,  and 
that  the  defendant  knew  by  whom  the  action  was  brought,  and 
refused  to  nonsuit  the  plaintiff.  Boughton  v,  Freref  3  Campb, 
29.  And  the  same  point  Ihas  been  decided  with  regard  to  the 
surname  of  the  plaintiff  in  an  action  for  goods  sold.  Jowett  v, 
Chamockf  6  M.  of  iS*  45.  So  in  an  action  on  a  promissory  note  , 
where  one  of  the  makers  was  sued  by  the  name  of  Thomas 
Key  (his  real  name  being  John  Key)  and  suffered  judgment  by 
default,  the  misnomer  was  held  immaterial,  it  being  proved  that 
John  Key  had  been  in  fact  sued,  and  served  with  process. 
DiekiMon  v,  Bowes,  16  East,  110.  So  where,  in  the  body  of  a 
note,  the  amount  was  made  payable  to  Elizabeth  Willison,  and 
the  action  was  brought  by  Elizabeth  Willis,  the  plaintiff  was 
allowed  to  adduce  evidence  to  shew  that  Willison  was  inserted 
by  mistake  for  Willis,  the  declaration  alleging  a  promise  to  pay 
Willis  by  the  name  of  Willison,  Willis  v.  Barrett,  2  Stwrk.  29. 
In  an  action  by  the  indorsee  against  the  acceptor  of  a  bill 
payable  to  the  order  of  Phillip  Phillips,  the  declaration  stated 
that  it  was  payable  to  Phillip  I'hillip  ;  it  was  objected  that  this 
was  a  variance ;  but  Lord  EUenborough  said  that  whether  the 
name  on  the  bill  be  the  party's  false  or  true  name  is  immaterial, 
if  it  be  his  name  of  trade ;  that  the  only  question  was  as  to  the 
identity  of  the  person.  Forman  v.  Jacob,  1  Stark,  47.  sed 
quare, 

A  note  signed  by  the  defendant  alone,  but  on  the  face  of  it 
importing  to  have  been  made  by  the  defendant,  and  another, 
may  be  declared  upon  as  the  several  note  of  the  defendant. 
Bderts  v.  Peaks,  1  Burr.  322.  So  a  joint  and  several  note 
may  be  declared  on  as  the  several  note  of  any  of  the  makers. 
Per  Abbott,  C.  J.  Mountstephen  v.  Brooke,  IB,  6^  A.  226.  But- 
lerv,  Malissey,  1  Str,  76.  And  so  in  declaring  against  all,  such 
a  note  may,  as  it  seems,  be  treated  as  a  joint  note  only.  Mid" 
dUton  V,  Sandford,  4  Campb,  34.  And  where  in  an  action 
against  one  of  two  makers  of  a  joint  and  several  note,  the  decla- 
ration stated  that  the  defendant  and  another  jointly  or  severally 
promised,  after  judgment  by  default,  this  was  held  good.  Rees 
V.  Abbott,  Cowp.  832.  overruling  Butler  v,  MaUsuy,  1  Str,  76. 
Ovin^ton  v.  Neale,  2  Str,  819.  If  one  of  the  makers  of  a  joint 
note  IS  sued,  he  can  only  take  advantage  of  it  by  plea  in  abate- 
ment. Per  BulUr  J,  Rees  v,  Abbott,  Cowp.  832.  And  so,  if 
one  of  several  joint  drawers  of  a  bill  is  sued  alone.  Eoans  v, 
Lewis,  cited  1  B,  S^  A,  226.    So  also  where  the  declaration 
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stated  a  bill  to  have  been  accepted  by  the  three  defendants,  and 
it  appeared  to  have  been  accepted  by  them  and  another,  it  was 
held  to  be  no  variance.  Mountstephen  v.  Brooke,  1  B,S^  A.  224. 
In  an  action  against  the  acceptor  of  a  bill,  purporting  to  be 
drawn  by  a  firm,  the  declaration  may  state  the  bill  to  be  drawn- 
"  by  certain  persons  trading  under  the  firm,"  Sec.  and  if  it  ap- 
pear that  it  was  drawn  by  a  single  person,  it  is  no  variance, 
for  the  acceptor  is  estopped  from  averring,  that  the  bill  was 
not  drawn  by  an  aggregate  firm.     Bass  v.  Clive,  4  M,  8^  S.  13. 

4  Campb.  78.  S.C. 

>  A  bill  or  note  drawn  or  made  by  an  agent  so  as  to  bind  his 
principal,  may  be  declared  on  as  drawn  or  made  by  the  prin* 
cipal  himself.  Heys  v,  Heseltinet  2  Campb.  604.  nelmsley  v. 
Loader f  2  Campb,  450.  ^hidnev,  Murray,  2  Ld.  Raym.  1542. 
An  averment  'that  the  party  drew,  or  indorsed,  or  ac- 
cepted the  bill,  his  own  handwriting  being  thereunto  subscribed, 
is  sometimes  inserted,  but  the  latter  woras  should  be  omitted* 
Where  an  indorsement  was  so  stated,  and  it  appeared  that 
the  indorsement  had  been  made  by  procuration.  Lord  Ellen- 
borough  directed  the  plaintiff  to  be  nonsuited.    Levy  v,  Wilson, 

5  Esp,  180.  But  where  the  declaration  stated  that  the  de- 
fendants "  made  their  certain  bill  of  exchange  in  writing,  their 
own  proper  hands  being  thereunto  subscnbed,"  and  the  bill 
when  produced  appeared  to  be  drawn  in  the  defendants'  name 
of  **  Mars  &  Co.,"  Lord  EUenborough  said,  that  had  it  been 
"  their  own  proper  hand"  in  the  singular,  he  should  clearly 
have  held  it  sufficient,  that  he  entertained  some  doubt,  but 
that  he  would  not  nonsuit  the  plaintifif.  Jones  v.  Mars,. 
2  Campb.  305.  So  where,  in  a  declaration  i^inst  the  acceptor, 
it  was  stated  that  the  payee  indorsed,  the  bill  to  the  plaintiff 
**  his  own  proper  hand  being  thereunto  subscribed,"  it  ap- 
pearing that  the  name  of  the  payee  was  written  by  his  wife,  but 
that  the  defendant  on  being  acquainted  with  this  circumstance, 
promised  the  plaintiff  to  pay  the  bill.  Lord  EUenborough  said 
that  he  thought  it  would  be  two  narrow  a  construction  of  the 
words  own  hand,  to  require  that  the  name  should  be  written  by 
the  party  himself,  and  was  inclined  to  think  it  would  be  enough 
to  shew  that  the  name  was  written  by  an  authorised  agent,  but 
that  at  any  rate  the  defendant  could  not  be  allowed  to  take  the 
objection,  after  a  promise  to  pay,  made  with  a  knowledge  of  all 
the  facts.  Helmsley  v.  Loader,  2  Campb.  450.  In  a  very  late 
case,  where  in  an  action  on  a  promissory  note  it  was  averred 
that  the  defendant  made  the  note  "  his  own  proper  handwriting 
being  thereunto  subscribed,"  but  it  appeared  in  evidence  that 
the  name  was  written  by  the  defendant's  son  under  his  autho- 
rity, Lord  Tenterden  held  it  to  be  no  variance,  and  that  the 
words  **  his  own  proper  hand,"  &c.  might  be  rejected  as  sur- 
plusage.    Booth  V.  Grove,  1  M.  ^  M.  182. 

The  allegation  that  the  drawer  made  his  bill  in  writing,  is  suf- 
ficient, without  stating  that  he  signed  it ',  for  that  he  made  it 
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implies  that  his  name  was  in  it  (otherwise  he  could  not  request) i 
and  that  he  or  somebody  for  him  wrote  it.  .  Eretkine  v.  Murray  t 
2  Ld.  Raym.  1542.  So  it  is  sufficient,  in  declaring  on  a  note* 
to  allege  that  the  maker  made  his  note,  subscribed  with  his 
hand,  though  the  statute  speaks  of  notes,  signed.  Smith  v, 
JarviSf  2  Ld*  Raym,  1484. 

A  delivery  of  the  bill  by  the  drawer  to  the  payee  need  not  be 
stated,  that  fact  being  included  in  the  allegation  that  the  drawer 
made  the  bill.  Churchill  v,  Gardner,  7  T,  R,  596.  Bay- 
ley,  316. 

Declaration — acceptance.']  In  an  action  against  the  drawer 
or  indorser  of  a  bill,  after  presentment  for  payment  and  refusal, 
it  is  not  necessary  to  state  that  the  bill  was  accepted,  and  if 
stated,  it  need  not  be  proved,  but  the  allegation  may  be  rejected 
as  surplusage.  Tanner  v.  Bean,  4  B.  ^  G.  312.  6  D,S^ 
R,  338.  S.  C,  ovemUing  Jones  v,  Morgan,  2  Campb,  474. 
Where  it  is  neoessaiy  to  state  an  acceptance,  and  such  ac- 
ceptance is  conditional,  it  must  be  so  stated,  and  a  performance 
of  the  condition  must  be  shewn,  ante,  p,  187,  and  a  special  ac- 
ceptance,since  the  1&2G.4.C.78.  must  be  so  stated.  Ante,p,lB5, 
With  regard  to  the  time  at  which  the  acceptance  is  alleged  to 
have  been  made,  where  the  time  of  payment  aepends  on  the  pre- 
sentment, and  the  action  is  against  the  drawer  of  a  bill,  or  the 
indorser  of  a  bill  or  note,  the  very  day  of  presentment  should  be 
stated ;  in  other  cases  exactness  as  to  the  day  is  not  requisite. 
Bay  ley,  317.  And  though  the  day  of  payment  depend  upon  the 
presentment,  as  in  bills  payable  a  given  time  after  sight,  yet  if 
the  action  is  against  the  acceptor,  exactness  as  to  stating  the 
day  of  presentment  is  not  essential.  Ibid.  Thus,  in  an  action 
against  the  acceptor  of  a  bill  payable  fifty  days  after  si^ht,  the 
declaration  alleged  an  acceptance  on  the  day  on  which  the 
bill  bore  date,  viz.  11th  August,  and  a  presentment  for  pay- 
ment accordingly.  It  appear^  that  the  bdl  had  in  fact  been 
accepted  on  the  19th  September,  and  presented  for  payment  on 
the  1 1th  November.  It  was  objected,  1st.  that  the  presentment 
for  acceptance  where  the  bill  is  payable  after  sight  is  material, 
and  that,  therefore,  the  true  day  ought  to  have  been  inserted ; 
and  2dly,  that  the  presentment  for  payment  on  the  11th 
November,  was  not  a  presentment  when  the  bUl  became  due  and 
payable,  as  alleged  in  the  declaration.  Lord  £llenborott|h  was 
of  opinion  that  "  when  the  bill  became  due  and  payable,  was, 
with  respect  to  the  acceptor,  the  same  as  after  the  bill  became 
due  and  payable,  and  that  it  was  sufficient  if  it  appeared  in 
evidence  that  the  bill  had  been  presented  for  payment  after  the 
time  when  it  became  due  according  to  the  terms  of  the  bill  and 
the  date  of  presentment  for  acceptance.  Forman  v,  Jacob, 
1  Stark,  46.  It  is  said  by  Lord  Holt,  that  if  the  plaintiff  de- 
clares that  the  acceptance  was  before  the  day  appointed  for  the 
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payment,  and  that  he  accepted  to  pay  it  aceording  to  the  tenor 
and  effect  of  the  bill,  and  it  appears  upon  the  evidence  that  the 
acceptance  was  in  fact  after  tne  day  of  payment,  that  would  be 
against  the  plaintiff.  Jaekson  v.  Pigott,  1  Lord  Raym*  365. 
12  Mod,  212.  S.  C.  See  Young  v.  Wngkt,  1  Campb,  139. 
infra. 

Declaration — indonements,']     When  die  action  is  brought 
by  an  indorsee,  such  an  indorsement  or  indorsements  must  be 
stated  in  the  declaration  as  may  be  requisite  to  show  a  title  in 
the  plaintiff.    The  indorsement  of  the  payee  must  in  all  cases 
be  stated,  but  if  such  indorsement  be  general  and  not  special, 
the  plaintiff  may  in  his  declaration  tteat  it  as  an  indorsement  to 
himself,  omitting  to  notice  the  intermediate  indorsements,  whe- 
ther general  or  special.  Smithv,  Clarke,  Peake,  225.  1  Esp,  180. 
S.  C.     Chaters  v.  Bell,  4  Esp.  210.  Per  Baylep,  J.  WiUiams&n 
V.  Johnston,  2  D.S^R*  283.  ante,  p.  137.v  So  m  case  of  several 
indorsements  between  the  indorsement  in  blank  by  the  payee 
and  the  indorsement  by  the  defendant  to  the  plaintiff,  the  latter 
may  declare  as  upon  an  immediate  indorsement  by  die  payee  to 
the  defendant,  and  by  the  defendant  to  himself.  Chaters  v*  Bell, 
4  Esp.  21 1 .  Where  the  action  is  brought  against  a  late  indorsei,  it 
is  immaterial,  with  regard  to  the  proof,  whether  the  prior  indorse- 
ments are  or  are  not  stated ;  as  the  indorsement  of  tne  defendant 
admits  the  prior  indorsements.     Critehhw  v.  Parry,  2  Campb, 
182,  and  see  Bosanquetv»Anderson,  6  Esp.  43.  post.  Chap.  XIII. 
In  an  action  against  the  maker  of  a  note  payable  to  L.  T.  or 
bearer,  the  declaration  stated  an  indorsement  by  L«  T.,  and  Lord 
Ellenborough  ruled  that  the  indorsement,  though  unnecessarily 
stated,  must  be  proved.    Way  nam  v.  Bend,  1  Campb.  175.  sedf 
quare;  see  Tanner  v.  Bean,  4  E.  ^  C.  312.  6  D.^R.  338.  S.  C. 
ante,  p.  267.  Where  the  declaration  stated  all  the  indorsements 
to  have  been  made  before  the  bill  became  due,  and  it  appeared 
that  the  indorsement  to  one  of  the  plaintiffs  was  made  after  it 
was  due,  Lord  Ellenborough  held  the  variance  to  be  immaterial. 
1  oung  V.  Wright,  I  Campb.  140.    It  is  not  necessary  to  state 
notice  of  the  indorsement.    B£yTu>lds  v.  Danves,  1  B.  o;  P.  625* 
Anon,  Prac.  Reg.  358.  Bayley,  320.  i 

Declaration  —  presentment,']  In  an  action  against  the  maker 
of  a  note  or  the  acceptor  of  a  bill  who  has  accepted  it  generally, 
it  is  not  necessary  to  aver  in  the  declaration  a  presentment  to 
such  maker  or  acceptor,  Turner  v,  Haydon,  4B.  ^C.  1»  ante, 
p.  147 ;  and  the  common  breach  at  the  conclusion  of  the  decla- 
ration is  a  sufficient  statement  of  the  breach  of  the  contract ; 
and  even  where  a  bill  is  made  payable  in  the  body  of  it,  at  a 
particular  place,  yet  if  it  is  accepted  generally  it  is  unnecessary 
to  insert  any  averment  of  a  presentment  at  the' particular  place. 
Ante,  p.  149.  But  where  a  ^  is  accepted  payable  at  a  banker's 
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or  other  place  only,  and  not  otherwise  or  elsewhere,  which  is  a 
special  acceptance,  a  presentment  at  that  place  must  be  averred, 
even  in  an  action  against  the  acceptor  himself,  ante,  p.  148;  and 
so  where  a  note  is  made  payable,  in  the  body  of  it,  and  not 
merely  in  a  memorandum  at  the  foot,  at  a  particular  place,  in  an 
action  against  the  maker,  a  presentment  at  such  place,  must  be 
averred.  AnU,p»  15  !•  In  an  action  against  the  acceptor  of  a 
bill  or  the  maker  of  a  note  payable  on  demand,  a  presentment 
or  demand  need  not  be  statea,  the  action  itself  being  a  demand. 
Bumball  V.  Ball,  10  Mod.  38.    Bayley,  325. 

In  an  action  against  the  drawer  of  a  bill  or  the  indorser  of  a 
bill  or  note,  as  he  is  only  liable  in  case  of  a  default  by  the  ac- 
ceptor or  maker,  a  presentment  for  acceptance  or  payment  must 
be  averred.  Mercer  v.  Southwell,  2  Show*  180.  Rushton  v. 
Agnail,  Dougl.  679,  4th  ed. 

Where  a  bill  is  specially  accepted  payable  at  a  particular 
place,  as  at  ''  Messrs.  F.  &c  Co.  No.  6,  Church  Street,"  it  is 
not  sufficient  to  aver  a  presentment  to  Messrs.  F.  &  Co.  without 
shewing  that  the  bill  was  presented  at  No.  6.  Church  Street. 
Ambrose  V,  Hopwood,  2  Taunt.  61.    But  where  a  bill  was  ac- 
cepted payable  at  the  house  of  Kensington  &  Co.  and  it  was 
averred  that  the  bill  was  shewn  and  presented  to  the  persons 
qsing  the  st^e,  &c.,  of  Kensington  &  Co.  for  payment  thereof, 
accarding  to  the  tenor  and  effect  of  the  said  bill  and  of  the  said 
acceptance  thereof,  the  averment  was  held  sufficient.    Huffam 
V.  Ellis,  3  Taunt,  415.    Where  a  bill  was  drawn  payable, 
in  the  body  of  it,  at  Messrs.  Vere  &c  Co.,  Lombard  Street, 
and  was  accepted  by  the  defendant,  and  the  declaration  averred 
that  when  the  bill  became  payable  it  was  presented  to  the  de- 
fendant at  Veie.&  Go's,  for  payment,  and  that  the  defendant  re- 
fused to  pay,  on  demurrer,  because  it  was  not  alleged  thatthe  bill 
wa«  not  paid  by  Vere  &c  Co.  or  by  some  person  on  their  behalf, 
or  by  some  person  on  behalf  of  the  defendant  at  the  house  of 
Vere  and  Co.  or  elsewhere,  the  court  said  that  the  bill  did  not 
purport  that  Vere  and  Co.  would  pay,  but  only  thatthe  defend- 
ant would  pay  at  their  bouse,  and  it  was  averred  that  the  bill 
was  presented  there  for  payment,  and  that  the  defendant  was 
required  to  pay  it,  but  refuised ;  and  judgment  was  given  for 
the  plaintiff.    Giles  v.  Bourne,  6  M.  Sf  S.  73.    2  Chitty,  Rep. 
300.  S.  C,    Where  the  declaration  in  an  action  against  the  payee 
stated  Uiat  the  acceptor  accepted  the  bill,  ''payable  at  Smith, 
Payne,  and  Smith's,  in  London,'*  and  averred  presentment 
when  the  bill  became  due,  *'at  the  house  of  Messrs.  Smith, 
Payne  and  Smith,"  on  error  brought,  it  was  assigned  for  error, 
that  no  presentment  was  alleged  either  to  the  acceptor  or  to 
Smith,  Payne,  and  Smith;  but  the  court  of  exchequer  chamber 
thought  that  the  error  assigned  could  not  be  supported.    Haw- 
hey  V.  Bonoick,  4  Bingh,  135.  lY.S^J.  376.  S.  C.   De  Ber- 
gareche  v.  Pillin,  3  Bingh.  476. 
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Where  a  presentment  has  not  in  fact  been  made,  but  the  de- 
fendant has  promised  to  pay,  or  paid  part,  with  a  knowledge  of 
that  fact,  such  promise  or  part  payment  will  be  evidence  of  a 
presentment,  and  it  will  be  sufficient  to  aver,  in  the  usual 
form,  that  the  bill  when  due  Was  presented.  Ante,  p.  167 .  Lundie 
v.  Robertson,  7  Eagt,  231.    Whien  the  drawer  or  acceptor  can- 
not be  found,  so  as  to  make  presentment,  evidence  of  that  fact 
will  not  support  an  averment  of  presentment.   Leeson  v.  Pigott, 
1788,  Bayleif,  324.    Where,  in  an  action  against  the  drawer, 
the  declaration  averred  that  when  the  bill  became  due  the 
drawer  was  not  found,  and  that  the  bill  was  protested  and  not 
paid ;    after  judgment  by  default,  it  was  moved  in  arrest  of 
judgment,  that  it  was  not  shown  that  there  had  been  any  in* 
quiry  made  after  the  drawee ;  to  which  it  was  answered,  that  the 
averment  was  according  to  the  custom  of  merchants,  and  ac- 
cording to  the  common  form  in  such  cases,  and  the  plaintiff 
had  iudgment;  Starke  v.  Cheetman,  Carth,  509 ;  but  it  is  safer 
to  allege  that  due  search  has  been  made  for  the  drawee ;  and 
that  no  such  person  can  be  found.    See  Smith  v.  Bellamy, 
2  Stark,  225.     Where  a  note  is  made  payable  at  a  particular 
town,  it  has  been  ruled  that  an  averment  of  presentment  there 
to  the  maker  is  supported  by  proof  of  presentment  at  the  bank- 
ing houses  there.    Hardy  v.  IVoodroqfe,  2  Stark.  319.    When 
on  account  of  the  political  situation  of  the  country  in  which 
the  drawee  resided,  a  bill  was  not  presented  until  several  weeks 
after  it  became  due,  and  in  the  declai-ation  it  was  averred, 
in  the  usual  manner,  that  the  bill  was  presented  fo^  payment ; 
the  court  of  K.  B.  refused  to  grant  a  new  trial.    Per  Lord 
Ellenborough,  "  JDuZ3^  presented,  is,  presented  according  to  the 
custom  of  merchants,  which  necessarily  implies  an  exception 
in  favour  of  those  unavoidable  accidents  which  must  prevent 
the  party  from  doing  it  within  the  regular  time;  and  it  was 
left  to  the  juiy  to  sav,  whether,  from  Uie  situation  of  the  coun- 
try, it  was  possible  ror  the  plaintiff  to  present  it  in  due  time." 
Patience  v,  Townley,  2  SmUh,  224.  ante,  p,  169. 

The  exact  day  on  which  a  bill  is  averred  to  have  been  pre- 
sented is  not  material,  being  laid  under  a  videlicet,  and  it  being 
averred  that  the  bill  was  presented  when  it  became  due  and  pay^ 
able :  therefore  if  the  day  laid  be  a  Sunday,  it  is  not  material. 
Bynner  v.  Russell,  I  Bingh,  23.    7  £.  Moore,  286.  S,  C. 

Where  the  declaration  avers  a  presentment  by  a  particular 
person,  the  statement  of  the  person  is  immaterial.  Boehm  v. 
Campbell,  1  Goto,  55. 

Where  an  averment  of  a  presentment  at  a  particular  place  is 
necessaiy,  in  an  action  against  the  acceptor  of  a  bill  or  the 
maker  of  a  note,  it  is  not  also  necessary  to  aver  a  special  refu- 
sal there ;  the  general  averment  of  refusal  to  pay  at  the  conclu- 
sion of  th^  declaration  is  sufficient.  Butterworth  v.  Lord  De- 
spencer,  3  M.  ^  5.  150.    Benson  v.  White,  4  Dow,  334. 
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•  Declaration— notice.]  In  an  action  against  the  acceptor  of 
a  bill,  whether  generally  or  specially  accepted,  no  notice  of  dis- 
honor to  the  defendant  need  be  averrea.  Smith  v.  Thatcher^ 
4B.8^A.  200.  Treacher  v.  Hintan,  4  B,  S^  A.  413.  ante, 
p.  199.  Nor  need  notice  to  the  maker  of  a  note,  payable  at  a  par- 
ticular place,  be  averred.  Pearse  v.  Pemberthyp  3  Campb.  261. 
ante,  p.200.  But  in  all  actions  against  the  drawer  of  a  bill 
or  the  indorser  of  a  bill  or  note,  notice  of  the  dishonor  to  the 
defendant  must  be  averred,  and  the  omission  of  such  averment 
is  error,  and  not  cored  by  verdict.  Rushton  v,  Aspinall,  Dougl, 
654.  679.  4th  ed.  In  an  action  against  the  drawer  or  m- 
dorser  of  ti  foreign  bill,  a  protest  must  also  be  stated  in  the  de- 
claration ;  but  me  omission  can  only  be  taken  advantage  of  bv 
special  demurrer.  Salomons  v.  Stavely,  cited  Dougl.  684.  (n,) 
4th  ed.  Bay  ley,  327.  An  averment  that  the  plaintiff  pro- 
tested or  caused  to  be  protested  is  improper,  but  is  cured  by 
pleading  over.  Witherley  v,  Sarsjield,  1  Show.  125. 
.  WheUier  want  of  effects  in  the  hands  of  the  drawee,  can  be 
given  in  evidence  under  the  general  averment  of  notice  in  an 
action  against  the  drawer,  or  whether  it  is  necessary  to  aver  the 
want  of  effects  as  an  excuse  for  non-presentment,  does  not  ap- 

riax  to  have  been  decided.  In  the  case  of  Cory  v.  [Scott, 
B.S^  A,  624.,  Mr.  Justice  Bayley  says,  "  I  am  inclined  to 
think  that  it  is  incumbent  on  the  plaintifis  to  allege  in  their  de- 
claration the  want  of  effects,  in  order  to  excuse  notice.  If  no- 
tice be  averred  to  be  given,  it  seems  to  me  that  it  ought  to  be 
proved  ;  and  the  proof  of  circumstances  which  excuse  flie  giving 
of  notice  does  not  seem  to  me  to  be  od  idem,  with  such  an 
averment.  Possibly,  however,  it  might  be  considered  that  such 
circumstances  would  be  evidence  of  notice,  inasmuch  as  they 
would  be  evidence  that  the  party  knew  that  the  bill  would  be 
dishonored."  Mr.  Justice  Holroyd  said,  "  1  think  that  where 
a  person  draws  on  his  own  account,  and  at  the  same  time 
knows  that  the  bill,  when  presented,  will  be  dishonored, 
the  general  allegation  of  notice  would  be  sufficient."  .See 
Bayley,  329.  It  is  usual,  however,  to  make  a  special 
averment.  Sec Legge  v.  Thorpe ,  VZ  East,  111.  Orr  v,  Magiyi" 
nis,  7  East,  359.  Where  no  notice  has  been  given,  but  after  the 
bill  has  become  due,  the  defendant,  with  knowledge  of  the  fact, 
has  paid  part  or  promised  to  pay,  evidence  of  such  part  pay- 
ment or  promise  to  pay,  will  support  the  general  averment  of 
notice  or  of  a  protest  Lundie  v.  Robertson,  7  East,  231.  ante, 
p.  168.  Gibbon  v.Ck>ggOH,  2  Campb.  \B9.  ante,  p.  236.  So 
where,  in  consequence  of  the  residence  of  the  party  being  un- 
known, notice  has  not  been  given  for  several  weeks,  yet,  u  the 
notice  be  good,  it  may  be  given  in  evidence  under  ihe  common 
averment  of  notice.    Firth  v.  Thrtish,  8  B.  ^  C.  387. 

Declaration — promise.]    In  a  declaration  against  the  maker 
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of  a  note,  Lowther  v,  Conyen,  cited  1  Str,  224,  or  against  the 
drawer  of  a  bill,  no  actual  promise  need  be  stated,  for  the  law 
will  raise  the  promise  upon  the  custom  of  merchants.  Starke 
V.  Cheetman,  tarth,  509.  1  Salk.  128.  S.  C.  WegersUffe  v. 
Keene,  I  Str.  224.  And  it  seems  that  in  no  case  is  it  neces- 
saiT  to  state  a  promise.  Bayby,  330.  See  Morris  v.  NorfM, 
1  Taunt.  213.  In  an  action  against  the  maker  of  a  note,  or 
the  acceptor  of  a  bill,  the  promise  of  the  defendant  is  stated  to 
be  to  pay  according  to  the  tenor  and  t^ect  of  the  note  or  bill ; 
in  an  action  against  the  drawer  of  a  bill  or  the  indorser  of  a  bill 
or  note,  the  promise  is  stated  to  be  to  pay  on  request. 

Inspection  of  the  biU,']  It  is  said  (hat  in  an  action  on  a  bill  of  ex- 
change or  promissory  note,  on  a  special  ground,  if  a  special  groond 
be  laid,  as  that  the  demand  is  of  long  standing,  and  the  defendant 
has  no  copy  of  the  instrument,  or  that  there  is  reason  to  suspect  its 
being  forged,  &c.,  the  court  on  motion,  or  a  judge  on  summons, 
will  ravke  an  order  for  the  delivery  of  a  copy  of  it  to  the  de- 
fendant or  his  attorney,  and  that  all  proceedings  in  the  action 
be  in  the  mean  time  stayed.  Tidd,  689,  8t^  ed.  When  a 
motion  to  this  effect  was  made  on  the  ground  that  the  bill  had 
come  to  the  defendant's  hands  by  fraud,  which  was  directly 
negatived  on  the  other  side,  the  court  of  C.  P.  refused  to  grant 
the  motion.  Threlfall  v.  Winter,  1  Bingh,  161.  7  Moored 
659.  S.  C.  And  where  a  motion  was  made  that  a  bill  on  which 
an  action  was  brought  should  be  impounded  in  the  hands  of  llie 
prothonotary,  and  the  defendant  be  permitted  to  inspect  it  in 
order  to  see  whether  or  not  it  was  a  forgery,  the  court  of  C.  P. 
refused  to  grant  a  rule.  Hildyard  v.  Smith,  1  Bingh.  451. 
8  Moore,  586.  S.  C. 

Staying  proceedings.^  If  separate  actions  are  brought 
against  the  acceptor,  drawer,  and  indorser  of  a  bill  of  exchange, 
the  court  of  King's  Bench  will  stay  proceedings  against  the 
drawer,  or  any  of  the  indorsers,  on  payment  of  the  bill  and 
costs  of  that  action,  but  not  against  the  acceptor  without  pay- 
ment of  costs  in  all  the  actions.  Smith  v.  Woodcock,  4  T.  R.  691 . 
Tiddf  586.  8tfi  ed.  But  where  there  is  an  attachment  against 
the  sheriff,  in  an  action  against  the  acceptor,  the  sheriff  will  be 
relieved  on  payment  of  the  costs  in  that  action  only.  R,  v. 
Sheriff  of  London,  2  B.S^  A,  192.  And  where  there  is  reason 
to  believe  that  the  action  against  the  drawer  has  been  com- 
menced for  the  sake  of  the  costs,  the  court  will  stay  proceedings 
against  the  acjceptor  on^payment  of  the  debt  and  his  own  costs. 
Hodson V.  Green, 2D.  8^  R.  51.  On  motion  to  stay  proceedings 
in  an  action  on  a  promissory  note,  on  an  affidavit  that  the  note 
was  obtained  without  consideration,  it  being  objected  thai  the 
court  would  not  interfere  in  this  matter,  which  was  proper  for 
the  trial  of  the  cause,  the  court  said  it  was  often  done  on  such 
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applications,  if  the  other  side  did  not  contradict  the  assertion  of 
the  defendant ;  but  when  there  were  contradictoiy  affidavits,  the 
court  would  not  interfere  in  this  summary  way.  Turner  v. 
Taylor,  E.  23  6. 3.  K.  B.  Tidd,  573.  Sth  ed. 

Judgment  by  drfault,']  When  the  defendant  has  suffered 
judgment  by  default,  it  is  not  necessary  to  execute  a  writ  of 
inquiry,  but  the  court  on  motion  will  refer  it  to  the  proper  offi- 
cer to  compute  principal  and  interest,  and  will  allow  final  judg- 
ment to  be  signed  for  this  sum.  Though  formerly  it  was  other- 
wise, this  practice  now  prevaik  in  the  Exchequer,  as  well  as  in 
K.  B.  and  C.  P.  Biggi  v.  Stewart,  4  Price,  134.  The  rule 
is  confined  to  those  cases  in  which  it  appears  on  the  declaration 
that  the  action  is  brought  on  bills  or  notes.  Osborne  v.  Noad, 
8  T.  R,  648.  And  when  the  bill  is  for  foreign  money,  the 
court  will  not  refer  it  to  the  master.  MaunseU  v.  Lord  Massa' 
rene,  5  T.  R.  87.  See  Stoveld  v.  Brewin,  2  B.  8^  A.  118. 
2  Chitty  Rep,  233.  So  where  there  are  charges  and  expenses 
to  be  ascertained,  Goldtmith  v,'Taite,  2  B,S^r,  55,  or  re-ex- 
change Napier  v.  Schneider,  12  East,  420. 

When  a  writ  of  inquiry  is  executed  on  a  judgment  by  de- 
fault, it  is  not  neceasacy  to  give  any  evidence,  or  even  to  pro- 
duce the  bill,  except  for  the  purpose  of  seeing  whether  any  part 
of  it  is  paid.  Green  v.  Heme,  3  T.  R.  301.  Mills  v.  Lyne, 
B.  R.  H.  26  G.  3.  BaijUy,  385.  It  is  said,  that  if,  on  the 
execution  of  the  writ  of  mquiiy,  the  bill  or  note  is  not  produced, 
the  plaintififis  entitled  to  nominal  damages.  Per  Abbott,  C.  J. 
Marshall  v.  Griffin,  Ry.  ^  Moo.  41. 
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CHAPTER  XII. 
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In  an  action  on  a  bill  or  note,  the  plaintiff  must  in  general 
produce  the  instrument  on  which  he  sues,  and  prove  all  the 
material  allegations  in  his  declaration. 

Productioti  of  the  instrument.']  In  general  it  is  necessary  to 
produce  the  bill  or  note  upon  which  the  plaintiff  sues,  or  to 
shew  that  it  has  been  destroyed.  Thus,  where  it  appeared  that 
the  defendant  had  torn  his  own  note  of  hand,  a  copy  of  it  was 
admitted  as  good  evidence.  Anon.  1  Lord  Raym.  731.  And, 
where  the  bill  on  which  the  plaintiff  sued  was  in  the  posses- 
sion of  the  defendant,  and  it  appeared  that  he  had  admitted 
that  he  owed  the  money  due  upon  the  bill,  Abbott,  C.  J. 
ruled,  that  such  an  admission  might  be  given  in  evidence, 
under  the  common  counts,  without  a  notice  to  produce  the  bill. 
Fryer  v.  Brown,  R.  ^  M,  145.  But,  in  general,  when  the 
instrument  upon  which  the  plaintiff  sues  is  in  the  possession  of 
the  defendant  j  notice  to  produce  it  must  be  given;  Smith  v. 
Bt'ClurCf  5  East,  477;  unless  in  cases  where,  from  the  nature 
of  the  action,  the  defendant  must  know  that  the  plaintifi'  means 
to  charge  him  with  the  possession  of  the  instrument,. as  in  trover 
for  a  bill  or  note,  in  which  case  a  notice  to  produce  is  unne-' 
cessary.  How  v.  Hall,  14  East,  274.  Collings  v.  Treweek, 
6  B.i^  C,  399.  Cowan  v.  Abrahams,  1  Esp.  50.  contra.  The 
destruction  of  the  instrument  must  be  satisfactorily  proved,  be- 
fore the  secondary  evidence  can  be  admitted,  and  evidence  must 
also  be  given  of  the  genuineness  of  the  original  instrument. 
Ooodies  v.  Lake,  1  Atk.  446.  The  cases  in  which  a  person 
who  has  lost  a  bill  or  note  has  been  allowed  to  recover,  without 
production  of  the  instrument  will  be  stated  hereafter.  Post, 
Chapter  XV. 

Variances.']  The  bill  or  note,  as  described  in  the  declaration, 
must  be  supported  by  that  produced  in  evidence,  or  the  variance, 
if  material,  will  be  fatal,  unless  it  can  be  amended  at  the  trial, 
under  statute  9  Geo.  4.  c.  15.  by  which  the  judge  may  cause 
the  record  to  be  amended  when  any  variance  shsul  appear  be- 
tween any  matter  in  writing  or  in  print,  produced  in  evidence, 
and  the  recital,  or  setting  forth  thereof  upon  the  record. 

With  regard  to  the  date,  it  has  been  stated,  that  where  a  bill 
or  note  is  described  as  bearing  date  on  a  certain  day,  that  day 
is  material,  and  if  misdescribed,  the  variance  is  fatal.  2  Campb. 
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308.  (n.)  ante,  p.  263.      But  if  it  be  stated  that  the  bill  was 
made  on  such  a  day,  the  exact  day  need  not  be  pioi^ed.    Coxon 
V,  Lyon,   2  Campb.  307.  (n. )  ante,  p.  263.     With  regard  to 
the  name  cf  the  payee,  it  is  no  variance  if  a  bill  was  dnwn  with 
the  payee  s  name  m  blank,  and  in  the  declaration  it  is  stated, 
that  A.  B.  (a  bond  fide  holder,  who  has  inserted  his  own  name.) 
was  payee.    Attwood  v.  Griffin,  Ry.  ^  Moo.  425.    Nor  is  it  a 
variance  to  state,  that  a  bill  is  payable  to  A.  B.  where  it  is 
drawn  payable  to  the  order  of  A.  B.    Frederick  v.  Cotton,  2 
Show.  8.       With  regard  to  the  place  cf  payment,    where  a 
bill  is  specially  accepted,    pavflJi>le  at    a  particular  place, 
it  is  a  variance  to  state  it  to  have  been  accepted  generally. 
Ante,  p.  148.     And  so,  if  a  bill  or  note  is  payable,  generally, 
*  and  not  at  a  particular  place,  it  is  a  variance  to  state  it  to  be 
pa3^1e  at  a  particular  place*  Ante,  pA41,    A  variance  in  the 
turn  payable  vrill  be  fatal,  as  where  formerly  Irish  currency 
was  described  as  English  cuireucy.    Kearney  v.  King,  2  B. 
^  A.  301.  ante,  p.2&lt.    With  regard  to  the  drawee,  a  bill, 
not  directed  to  any  particular  person,  but  with  a  memorandum 
of  a  place,  instead  of  the  drawee's  name,  and  accepted  by  the 
person  reinding  at  that  place,  must  not  be  descrilbed  as  di- 
reetedtotheX  person.     Gray  v.  Milner,  2  Stark,  336.  eed  quitre, 
ante,  p.  22.    A  bill  directed  to  A.,  or  in  his  absence  to  B.,  and 
acceftted  by  A.,  may  be  described  as  a  bill  directed  to  A.  alone. 
Anon.  12  Mod.  447.   ante,  p.  22.     Where  the  word  **  at," 
in  very  small  letters,  is  inseited  before  the  drawee's  name,  it  is 
no  variance  to  state,  that  the  IhII  was  directed  to  him.    AUan 
V.  Mawson,  4  Campb,  1 15.     Hunter*t  cawe,  Bm$$,  Sf  Ry.  C.  C. 
A.  51 1,  ante,  p.  19.     With  regard  to  the  names  of  the  parties, 
it  has  been  stated,  that  a  misdescription  of  the  names  of  the  par- 
ties to  the  action  is  ground  of  plea  in  abatement,  and  not  of 
nonsuit.  Ante,  p.  264.    But,  a  misdescription  of  the  name  Df  a 
person,  party  to  the  bill,  but  not  party  to  the  action,  is  a  va- 
riance. Ante,  p.  264.    The  suing  one  of  several  acceptors  or 
drawers,  and  stating  the  bill  to  have  been  accepted  or  drawn 
by  him  alone,  is  not  a  variance.   Ante,  p.  265.    Where  it  is 
stated  that  a  person  drew,  accepted,  or  indorsed  a  bill,  &c. 
and  it  appears  that  it  was  drawn,  accepted,  or  indorsed  by  hia 
authorised  agent,  it  is  no  variance.     Ante,  p.  266.     With 
regard  to  the  presentment,  the  exact  day  laid  is  not  material  to 
be  proved,  it  being  stated  that  the  bill  was  presented  when  it 
became  due  and  payable.     Bynner  v,  Russell,   1  Bingh.  23. 
7  B.  Moore,  286.  S.  C.  ante,  p.  270.    If  a  bill  is  stated  to 
have  been  presented  by  a  particular  person,  it  is  not  material  to 
prove  it  presented  by  that   person.      Boehm  v*  Campbell, 
1  Govo,  55.    Where  an  indorsement  was  made  after  the  bill 
became  due,  it  is  no  variance  to  state  it  to  have  been  made 
before  it  became  due.      Young  v.   Wright,  1   Campb.  140. 
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ante,  p.  268.  What  will  be  a  variance  in  the  statement  of  the 
consideration,  or  *'  value  received/'  has  been  already  stated. 
Ante,  p.  27. 

Identity.']  Where  the  handwriting  of  a  particular  person  is 
to  be  proved,  some  evidence  of  the  identity  of  that  person  must 
be  given.  Thus,  in  an  action  against  the  acceptor  of  a  bill  it 
is  not  su£Scient  merely  to  prove  that  a  person  calling  himself  by 
the  same  name  accepted  the  bill,  it  must  be  proved  that  such 
person  and  the  defendant  are  one  and  the  same.  Memot  v. 
Bates,  B.  N.  P*  171.  And  see  Middleton  v.  Sandford,  4 
Campb,  34.  Parkins  v,  Hawk^ir,  2  Stark,  239.  In  order  to 
prove  the  identity  of  an  indorser,  it  seems  in  general  to  be  suf- 
ficient primd  facie  evidence  that  a  person  in  possession  of  the 
bill,  and  of  the  name  by  which  it  is  indorsed,  indorsed  it,  for  in 
the  absence  of  all  evidence  that  the  bill  has  got  out  of  the 
hands  of  the  right  owner,  possession  is  evidence  of  ownership. 
See  BuUdey  v.  Butler,  2  £.  ^  C.  441.  444.  Mead  v.  Young, 
4  T.  R.  28.  In  an  action  by  the  indorsee  against  the  acceptor 
of  a  bill  of  which  £.  &  was  the  payee,  the  plaintiff  proved  that 
a  person  calling  himself  £.  S.  came  to  C.  having  in  his  pos- 
session the  bill  in  question,  and  also  a  letter  of  introduction 
(proved  to  be  genuine)  which  was  expressed  to  be  given  to  a 
person  introduced  to  the  writer  as  £.  S.,  and  also  another  bill  of 
exchange  drawn  by  the  writer  of  that  letter.  The  bearer  of  these 
documents,  after  remaining  ten  days  at  C.  during  which  time 
he  daily  visited  the  plaintifi',  indorsed  to  him  the  bill  in  question 
and  received  value  for  it,  and  also  a  letter  of  credit  It  was 
held  that  this  was  evidence  of  the  identity  of  this  person  with 
£•  S.,  the  payee  of  the  bill,  sufficient  to  justify  a  verdict  for  the 
plaintiff.  BuUdey  v.  Butler,  2  B.  ^  C.  434.  Where  the 
plaintiff  has  given  primd  facie  evidence  of  the  identity  of  an 
indorser,  the  defendant  may  prove  that  the  bill  was  in  fact 
indorsed  by  another  person  of  the  same  name.  Mead  v.  Young, 
4  T,  R.  28.  ante,  p.  23.  Where  a  note  was  payable  to  U.  8. 
and  it  appeared  Uiat  there  were  two  H.  S.'s,  father  and  son» 
Bayley,  J.  thought  that  the  note  was  evidence  of  a  promise  to 
H.  S.  the  father,  but  it  appearing  that  H.  S.  the  son  (the 
plaintiff)  had  given  instructions  to  bring  the  action,  and  was 
in  possession  of  the  note,  the  learned  judge  thought  this 
sufficient.  Sweeting  v.  Fowler,  1  Stark.  106.  ante,  p»  23. 
Where  a  bill  was  drawn  by  William  Ostler  upon  William 
Ostler,  it  was  held  that  proof  that  the  bill  was  directed  to 
William  Ostler  at  the  place  which  was  the  residence  of  the 
drawer  when  in  England,  and  of  his  wife  and  family,  coupled 
with  a  letter  from  the  drawer,  expressing  his  apprehension  that 
the  bill  would  be  dishonored,  was  evidence  to  shew  the  iden- 
tity of  the  drawer  and  drawee.  Roach  v.  Ostler,  1  M.  ^ 
R.  120. 
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Admissibility  of  agreement  to  amtrolthe  operation  of  the  bill.'] 
^arol  evidence  is  not  admissible  to  vary  the  effect  of  a  bill  of 
exchange  or  promissory  note.  Woodimdge  v,  Spooner,3  B,SfA* 
233.  Rawsonv.  Walker,  lStark*36l.  Hoarev,Graham,  ZCampb^ 
57.  Free  v.  Hawkins,  8  Taunt,  92 ;  ante,  p.  233 ;  but  see  Pikey. 
Street,  IM.  ^M.  226,  ante,  p»  138.     But  a  memorandum  in 
writing,  upon  the  bill  or  note,  contemporaneous  with  the  making 
of  the  mstrument,  is  admissible  to  vary  the  e£fect  of  the  bill  or  note. 
Leedsv. Lancashire,  2Camp6.205.  Hartley  v.  Wilkinson,  4Camp6. 
127 ;  ante,p.  1 3  ;  and  see  Stone  v.  Metcalf,  1  Stark.  534.4  Campb. 
217,  S,  C. ;  ante,  p.  14.    Though  the  memorandum  be  made 
on  a  separate  paper,  yet  if  contemporaneous,  it  is  admissible 
between  the  onginal  paurties  and  their  representatives.    Bower- 
hank  V,  Monteiro,  4  Taunt,  844 ;    and  see  Steel  v.  Bradfeld, 
Id.  227.  Gibbon  v.  Scott,  2  Stark.  286.    In  the  above  case  of 
Leeds  v.  Lancashire,  Lord  Ellenborough  seems  to  have  thought, 
that  in  the  hands  of  a  botid  fide  holder,  who  received  the 
instrument  as  a  promissory  note,  it  might  possibly  be  so  'con- 
sidered;  but  as  the  indorsee  must  necessarily  have  notice 
of  the  memorandum  when  written  on  the  note,  it  woi^ 
seem,  that  even  in  his  hands  it  could  not  be  enforced  contrary 
to  the  terms  of  the  memorandum ;  and  accordingly  in  another 
case,  where  the  memorandum  operated  to  render  the  instrument 
void  as  a  promissory  note,  his  Lordship  held,  that  it  could 
not  be  put  in  suit  by  an  indorsee.       Hartley  v.  Wilkinson, 
4  Campb,  127.      But  when,  as  in  Bowerbank  v.  Monteiro, 
{supra),  the  memorandum  is  on  a  separate  paper,  it  would 
seem  not  to  operate  as  against  an  indorsee  for  value  and  without 
notice. 

Where  in  an  action,  on  a  note  made  in  Prussia,  payable 
7  days  after  sight,  it  appeared,  that  the  words  "  accepted  on 
myself,  payable  everywhere"  were  written  on  the  margm,  and 
it  was  insisted,  that  the  omission  of  these  words  in  the  declara- 
tion was  a  variance.  Lord  Ellenborough  said,  that  the  words 
constituted  no  part  of  the  orinnal  instrument,  their  effect  being 
merely  to  supply  an  acknowledgment  of  the  sight  of  the  bill ; 
and  mat,  although  the  entry  was  in  fact  contemporaneous 
with  the  note  itself,  in  point  of  law  its  effect  was  subsequent. 
Splitgerber  V.  Kohn,  1  Stark.l25. 

Payee  against  acceptor.']  In  an  action  by  the  payee  against 
the  acceptor,  the  plaintiff  must  produce  the  bill,  and  prove 
the  acceptance  of  it  by  the  defendant.  If  the  action  is  on  a 
foreign  bill,  which  has  been  accepted  by  parol,  some  person, 
who  was  present  when  the  parol  acceptance  was  given,  must 
be  called. 

Where  the  bill  has  been  accepted  in  writing,  proof  that  the 
handwriting  is  that  of  the  defendant  or  of  his  agent,  must  be 
given.    The  handwriting  of  the  defendant  must  be  proved  in 
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the  usual  manner;  see  I  PhUL  Ev.  ASS.  2  Stark.' Ev,  651. 
Rose.  Dig.  Ev.  54 ;  and  if  there  is  a  subscribing  witness,  he 
must  be  called.  Where  the  acceptance  is  by  an  agent,  the 
authority  of  the  agent  must  be  proved,  either  by  calling  him, 
or  if  the  authority  was  in  writing,  by  producing  and  pioving 
it.  Johnson  v.  Mason,  1  Etp.  90.  So  the  authority  may  be 
proved,  by  shewing,  that  the  defendant  has  recognised  the  act 
of  the  agent  in  this  instance  or  in  similar  instances ;  Neale  v. 
Erving,  1  Esp.  61,  Johnson  v.  Ward,  6  Esp.  48  ;  ante,  p.  44. 
and  where  proof  is  given  of  instances  of  recognition,  it  seems 
unnecessary  to  produce  the  power  of  attorney.  Haughton  v. 
Ewbank,  4  Campb.  88. 

Where  the  action  is  against  several  acceptors  of  a  bill  or 
makers  of  a  note,  the  handwriting  of  each  must  be  proved, 
unless  they  are  partners ;  *and  then  upon  proof  of  the  part* 
nership  it  will  be  sufficient  to  shew  that  one  of  them  accepted 
the  biU,  or  made  the  note  in  the  name  of  the  firm.  Thwaites 
V.Richardson,  Peake,  16.  In  an  action  against  James  and 
John  Palmer  and  Edward  Hodgson,  as  joint  and  several 
makers  of  a  promissory  note,  Hodgson  pleaded  a  sham  plea  of 
judment  recovered,  to  which  there  was  a  replication  of  nul  tiel 
record  and  demurrer;  James  and  John  Palmer  pleaded  non- 
assumpsit.  The  handwriting  of  John  and  James  Palmer  only 
was  proved  at  the  trial,  and  for  the  plaintifis  it  was  said,  that 
it  was  unnecessary  to  prove  the  handwriting  of  Hodgson,  since 
he  had  by  his  plea  admitted  the  note  to  be  his ;  but  Lord 
Kenyon  ruled,  tnat  the  handwriting  of  all  the  parties  must  be 
proved ;  he  said,  that  between  the  plaintifis  and  Hodgson  it 
was  unnecessaiy  to  prove  the  handwriting  of  the  latter,  he 
having  by  his  plea  of  judgment  recovered  not  denied  it ;  but 
that  the  other  defendants  had  a  right  to  have  the  declaration 
proved,  which  could  only  be  by  proving  the  handwriting  of  all 
the  defendants  subscribed  to  the  note,  as  the  plaintifis  had  averred 
in  the  declaration  they  had  done.  Gray  v.  Palmers,  1  Esp,  135. 
But  after  a  partnership  has  been  proved,  an  admission  by  one  of 
the  partners  that  the  acceptance  was  made  by  him  in  the  name 
of  the  firm,  will  be  evidence  against  all  the  partners.  In  an 
action  on  a  promissory  note,  subscribed  by  the  firm  of  "  Yin* 
gerhoed  and  Christian,"  the  declaration  stated  the  several 
christian  names  of  each  defendant.  A  witness  swore,  that  he 
he  knew  the  firm  of  **  Vingerhoed  and  Christian,"  and  that 
there  were  two  persons  of  those  surnames  in  the  firm,  but  that 
he  did  not  know  their  christian  names  ;  and  that  in  a  conver- 
sation with  Vingerhoed,  he  admitted  that  the  note  was  sub- 
«;ribed  by  him  in  the  name  of  the  firm.  This  was  held  suf* 
ficient  to  establish  the  action  against  both  defendants.  Hoden- 
pyl  V.  Vingerhoed,  cor,  Abbott,  3  July,  1818.  Chitty,  381, 
1th  ed.    So  where  several  were  sued  as  acceptors,  and  some 
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were  outlawed,  an  admission  by  the  defendant,  who  bad 
pleaded  wm  atsumpnt,  of  his  partnenhip  with  the  defendants 
who  weie  outlawed,  was  held  to  be  sufficiait  evidence  against 
him,  of  a  joint  liability  in  all  the  defendants.  Sangster  «. 
Mattareda,  ljStarlc.161.  In  general,  after  prmd  facie  evi- 
dence of  paitnership,  the  declaration  of  one  partner  is  evidence 
against  his  co*partners  ;  NiehoUs  v«  Dowdine,  1  Stark,  81  ; 
though  the  former  be  no  party  to  the  suit ;  Wood  v,  Brodick, 
1  Taunt,  104.;  btU  tee  Rooth  v,Jauney,  7  Price,  198 ;  and  it 
is  evidence,  though  made  after  the  d&ssolution  of  partiiership, 
if  made  as  to  a  transaction  which  took  place  before  the  disso- 
lution ;  Ibid ;  but  not  to  bind  the  co-partner  as  to  a  transaction, 
which  occurred  previously  to  the  partnership ;  unless  a  joint 
responsibility  be  proved  as  a  foundation  for  the  evidence.  Catt 
V.  Iloward,  3  Stark,  3.      (^Note  55.) 

The  acceptance  admits  notonly  the  handwriting  of  the  drawer, 
so  as  to  preclude  the  necessity  of  proving  it,  but  also  the  capa- 
city of  the  drawer,  and  the  acceptor  is  thereby  concluded  from 
shewing  that  the  acceptance  is  a  forgery.  "  When  a  bill  is  pre- 
sented for  acceptance,"  says  Mr.  Justice  Buller,  *<the  accep- 
tor only  looks  to  the  handwriting  of  the  drawer,  which  he  is  after- 
wards precluded  from  disputing;  and  it  is  on  that  account  that 
an.  acceptor  is  liable,  even  although  the  bill  be  forged."  Smith 
V,  Chester,  1  T,  R,  654.  If  the  bill  is  drawn  by  an  agent,  the 
acoeptanoe  admits  the  agencrv.  Thus  in  an  action  by  the  payee 
against  the  drawers  of  a  biu,  which  purported  to  be  {drawn  by 
one  Wood,  as  the  agent  of  George,  James,  and  John  Parker,  upon 
John  Parker,  there  was  no  proof  that  Wood  had  authority  from 
the  defendants  to  draw  the.bill,  but  a  vritness  swore  that  he,  as 
the  agent  of  John  Parker  the  drawer,  one  of  the  defendants,  had 
accepted  it  on  his  account.  Lord  EUenborough  said,  that  the 
bill  navinp;  been  acoeptedby  order  of  one  of  the  defendants,  this 
was  sufiicient  evidence  of  its  having  been  regularly  drawn,  and 
further  that  the  acceptor  being  likewise  a  drawer,  there  .would  be 
BO  occasion  for  the  plaintiff  to  prove  that  the  defendants  had  re- 
ceived express  notice  of  the  dishonor  of  the  bill,  as  this  must  ne- 
eessarily  have  been  known  to  one  of  them,  and  the  knowledge  of 
one  was  the  knowledge  of  all.  Porthouse  v,  Parker,  1  Campb,  82. 
So  in  Robinton  v.  Yarrow,  7  Taunt,  455.  1  B.  Moore,  150  S,  C 
infra,  which  was  an  action  against  the  acceptor  of  a  bill  dravm 
by  procuration,  it  was  held  that  the  acceptance  admitted  that 
such  a  firm  as  that  of  the  drawer's  existed,  and  that  the  agent 
was  authorised  to  draw  by  procuration.  So  where  a  bill  purports 
to  be  drawn  by  an  aggregate  firm,  the  acceptor  by  his  acoept- 
anoe is  estopped  from  averring  that  it  was  not  drai|vn  by  a  fiinn, 
though  in  fact  it  was  drawn  by  a  single  person.  Bass  v.  CUve, 
4  M,S;S.\3,  4  Campb,  78  S,  C,  Nor  can  an  acceptor  set  up 
the  infancy  of  the  drawer  as  a  defence.  Taylor  v.  Croker, 
4  Esp,  187.  ante,  p.  56. 
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A  promise  to  pay  the  bill,  or  the  payment  of  part  after  it  is 
due,  IS  an  admission  of  the  acceptance.  Thus  where  the  accep- 
tor of  a  bill  came  to  the  holder  after  it  was  due,  and  offered 
another  bill  in  place  of  it,  he  being  then  unable  to  take  it  up. 
Lord  Ellenborough  was  of  opimoa  that  the  offer  made  by  the 
acceptor  to  pay  the  bill  to  the  plaintiff,  who  then  held  the  bill 
with  all  the  names  on  it,  was  a  sufficient  admission  of  the  plain- 
tiff's title,  which  was  derived  through  several  indorsements,  and 
of  the  defendant's  liability,  so  as  to  supersede  the  necessity  of 
proving  each  person's  handwriting.  Bosanquet  v.  Anderson, 
6  Esp*  43.  and  see  Helmsley  v.  Loader^  2  Campb*  450.  Jones 
V.  Morgan,  2  Campb,  474.  post.  In  order  to  opei'ate  as  an  ad- 
mission of  the  acceptance,  the  promise  must  appear  to  be  made 
by  the  defendant  or  by  some  one  authorised  by  him ;  and  there- 
fore, where  the  evidence  was  that  the  holder  sent  the  bill  to  the 
defendant's  house  for  acceptance,  that  the  defendant  was  not  at 
home,  and  that  the  clerk  who  took  the  bill  received  for  answer 
at  the  house,  "  that  the  bill  would  be  taken  up  when  due  ;'* 
Lord  Kenyon  ruled  that  this  alone,  without  some  proof  of  the  de- 
fendant's handwriting,  or  sometliing  to  shew  that  the  acknow- 
ledgment came  from  him,  was  insi&cient.  Sayer  v.  Kitchen, 
1  Esp.  209.  An  admission  of  the  acceptance  in  a  notice  to  pro- 
duce is  sufficient.  Thus  where  a  notice  to  produce,  signed  by 
the  defendant's  attorney,  had  been  served  on  the  plaintiff,  re- 
quiring him  to  produce  a  certain  bill  of  exchange,  (describing  it) 
"  and  which  said  bill  of  exchange,  draft,  or  order,  was  accepted 
by  the  said  defendant,"  in  an  action  against  the  acceptor  on  the 
bill,  Abbott,  C.  J.  said,  '*  The  defendantin  his  notice,  has  de- 
scribed the  bill  now  produced,  and  has  stated  that  such  bill  was 
accepted  by  the  defendant,  and  this  I  conceive  is  prim&facie 
evid^ce  of  his  acceptance."  Holt  v.  Squire,  R.  ^  M.  282.  An 
admission  by  the  defendant  of  his  handwriting  as  acceptor,  may 
be  given  in  evidence,  though  such  admission  was  maJ^e  during 
a  treaty  for  compromise.  Lord  Kenyon  said  that  certainly  any 
admission  or  confession,  made  by  the  party  respecting  the  sub- 
ject matter  of  the  action,  obtained  while  a  treaty  was  depending, 
under  faith  of  it,  and  into  which  the  party  might  have  been  led 
by  the  confidence  of  a  compromise  taking  place,  could  not  be 
admitted  to  be  given  in  evidence  to  his  prejudice,  but  he  added, 
that  the  fact  of  a  handwriting  being  a  person's  or  not,  stood  on  a 
different  foundation ;  it  was  no  way  connected  with  the  merits 
of  the  cause,  and  was  capable  of  being  easily  proved  by  other 
means.  Waldridge  v.  Kjennison,  I  Esp,  143.  An  admission  by 
the  defendant,  that  the  acceptance  in  his  handwriting,  will  pre- 
clude him  fh>m  shewing  that  the  acceptance  is  a  forgery.  Thus 
in  an  action  against  the  acceptor  of  a  bill,  where  it  appeared 
that  the  plaintiff,  before  he  took  ^t,  had  sent  the  bill  to  the  de- 
fendant, to  inquii-e  whether  the  acceptance  was  his  handwriting, 
who  answered,  that  it  was;  on  the  defendant's  counsel  offering  to 
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shew  that  the  acceptance  was  a  forgery,  Lord  Ellenborongh 
said,  that  if  the  counsel  wished  to  go  into  the  evidence  he  had 
stated,  he  would  admit  it,  as  puhlic  justice  might  require  an  exam- 
ple to  be  made;  but  that  after  the  evidence  which  had  been  givto 
by  the  plaintiff  respecting  the  acceptance,  unless  it  was  totally 
discredited,  it  could  not  entitle  the  defendant  to  a  veidict.  The 
case,  as  it  then  stood,  did  not  rest  on  the  acceptance  being  a 
forgeiy  or  not ;  it  might  not  be  the  defendant's  handwriting,  and 
he  might  prove  that  it  was  not  so  by  witnesses,  and  still  the 
plaintiff  be  entitled  to  lecover,  for  before  the  plaintiff  took  it, 
he  sent  the  bill  to  the  defendant,  and  upon  the  bill  being  offered 
to  him,  and  bdng  asked  if  the  acceptance  was  his  or  not,  he 
answered  in  the  affirmative  that  it  was.  If  he  so  accredited  a 
bill,  and  induced  a  person  to  take  it,  he  should  hold  him  liable 
for  the  payment  of  it.  Leach  v.  Btkchanan,  4  Esp.  226.  So 
in  an  action  against  an  acceptor,  where  the  defence  was  forgery, 
and  it  appeared  that  the  defendant  had  been  connected  with  one 
Taylor  in  business,  and  that  he  had  paid  several  bills  drawn,  a& 
the  present  was,  by  Taylor,  and  to  wnich  Taylor  (as  it  was  sup- 
posed) had  written  the  acceptance  in  the  defendant's  name, 
Lord  Kenyon  ruled,  that  this  was  an  answer  to  the  case  of  for- 
gery set  up  by  the  defendant,  for  though  the  defendant  might 
not  have  accepted  the  bill,  he  had  adopted  the  acceptance,  and 
made  himself  thereby  liable  to  the  payment  of  it.  Barber  v» 
Gingell,  3  Esp,  60,  ante,  p.  44. 

Where  the  bill  is  accepted,  according  to  the  provisions  of  the 
Stat.  1  &  2.  G.  4.  c.  78.  at  a  banker's  or  other  place  only,  and 
not  otherwise,  or  elsewhere,  ante,  p.  269.  a  presentment  there 
inust  be  averred  and  proved.  But  if  an  acceptance  be  unne- 
nessarily  stated  to  have  been  made  to  pay  the  bill  at  a  particu- 
lar place,  it  is  not  necessaiy  to  prove  the  averment  of  pre- 
sentment at  that  place.  Freeman  v.  Kennell,  1826.  cor» 
Abbott,  C.J.     Chxtty,  377. 1th  Ed. 

'  Indorse  against  acceptor^  In  an  action  by  an  indorsee 
against  the  acceptor  of  a  bill,  in  addition  to  the  proof  of  accept- 
ance, vide  ante,  the  plaintiff  must  prove  his  own  title  as  in- 
dorsee* 

'  Indorsee  v.  acceptor — what  the  acceptance  admits,^  The  ac- 
ceptance, thoueh  it  admits  the  hand*writing  of  the  drawer,  vide 
ante,  p.  280,  does  not  admit  that  of  any  of  the  indorsers,  nor 
even  the  indorsement  of  the  drawer,  when  the  bill  is  made 
payable  to  his  own  order.  Thus,  in  an  action  by  the  indorsee 
of  a  bill  against  the  acceptor,  it  appeared  at  the  tnal,  that  when 
the  bill  was  accepted  there  were  several  indorsements  on  it,  but 
the  plaintiff  not  being  able  to  prove  the  hand- writing  of  the  first 
indorser  was  nonsuited,  and  the  court  of  K.  B.  refused  to  set 
the  nonsuit  aside.  Smith  v.  Chester,  1  T.  R.  654.  So,  in  an 
action  by  the  indorsee  against  the  acceptor,  where  the  indorse- 
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ment  of  the  drawer  to  whose  order  the  bill  was. payable  was'not 
proved,  bat  it  was  insisted  that  the  acceptance  was  an  admis- 
sion of  the  hand-writing  of  the  drawer,  and  that  by  comparing 
that  hand- writin?  with  Sie  indorsement,  they  would  be  found  to 
correspond,  Lora  Kenyon  said,  that  comparison  of  hands  was 
no  evidence ;  that  if  it  were  so,  the  situation  of  a  jury,  who 
could  neither  write  nor  read,  would  be  a  strange  one,  for  it 
would  be  impossible  for  such  a  jury  to  compare  the  handwrit- 
ing ;  and  the  jdaintiff  was  nonsuited.     Macferson  v.  Thoytes, 
Peake,  20.    So,  in  an  action  against  the  acceptor  of  a  bill, 
drawn  payable  to  the  order  of  the  drawer,  where  it  appeared 
that  the  bill  had  been  drawn  and  indorsed  by  the  drawer  by 
procuration,  and  there  was  no  proof  given  of  the  authority  of 
the  agent  to  indorse  by  procuration,  Gibbs  C.  J.  directed  a  non- 
suit, which  the  court  of  C.  P.  refused  to  set  aside.    Robinson  v. 
Yarrow,  7  Taunt.  455.    1  B.  Moore,  150.  S.  C. ;  and  see  Fos- 
ter V,  Clements,  2  Campb,  17.    It  seems,  that  although  at  the 
time  when  the  acceptance  is  made,  the  handwriting  of  the 
first  indorser  is  upon  the  bill,  the  acceptance  will  not  operate 
as  an  admission  of  the  handwriting.    Thus,  in  Smith  v.  Ches' 
ter,  I  T.  R,  654.  supra,  it  appears,  that  when  the  bill  was 
accepted  there  were  several  indorsements  upon  it,  and  yet  it 
was  held  to  be  necessary  to  prove  the  handwriting  of  the 
first  indorser.    So  it  is  said  by  Mr.  Justice  Park,  in  Robinson 
V.  Yarrow,  7  Taunt,  458.,  that  the  case  of  Smith  v,  Chester 
decides,  that  even  if  the  indorsement  be  there,  the  accept- 
ance does  not  admit  the  indorser's  handwriting,    and  that 
the  acceptor  is  bound  to  look  only  to  the  face  of  the  bill.     So 
again  in  Bosanqu£t  v.  Anderson,  6  Esp,  43,  ante,  p,  281,  Lord 
j^lenborough  says,  that  though  the  drawee  accepted  the  bill 
with  many  names  on  it,  if  they  were  laid  in  the  declaration  they 
should  be  proved.    But  in  another  case,  where  a  bill  was  pay- 
able to  two  persons  and  indorsed  by  one,  in  the  name  of  him- 
self and  the  other,  and  the  defendant  had  accepted  it  with  this 
indorsement  upon  it,  in  answer  to  an  objection,  that  as  the 
payees  were  not  partners,  the  bill  ought  to  havelbeen  indorsed  by 
both.  Lord  Ellenborough  said,  that  the  defendant  having  ac- 
cepted the  bill  indorsed  by  one  for  himself  and  the  other,  could 
not  now  dispute  the  regularity  of  this  indorsement.    Jones  v. 
Radford,  1  Campb.  83.  (n.) 

Indorsee  v.  acceptor  —  where  the  plaintiffs  are  partners,  or  sue 
in  a  particular  capacity  J]  Where  the  plaintifi^  are  partners, 
and  the  bill  has  been  indorsed  in  blank,  and  not  specially  to 
the  firm,  it  will  not  be  necessaiy  for  them  to  prove  the  partner- 
ship. Thus,  in  an  action  by  the  plaintifis  as  mdorsees,  against 
the  acceptor  of  a  bill,  indorsed  by  the  payee  in  blank,  it  was 
objected,  that  no  evidence  was  given  that  the  plaintiffs  were  in 
partnership,  or  that  the  bill  had  been  indorsed  to  them  jointly  ; 
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but  Lord  EUenbonmgfa  said,  that  there  was  no  occasion  for  any 
such  evidence,  for  that  the  indoisetnent  in  blank  conveyed   a 
joint  right  of  action  to  as  many  as  agreed  in  suing  on  the  bill. 
Ord  V.  Farted,  3  Campb*  29d.    So,  where  two  persons  sued  as 
indorsees  of  two  bills  of  exchange*  which  had  been  indorsed 
in  blank,  and  the  question  was,  vdiether  it  was  incumbent  on 
the  plaintiflb  to  prove  their  joint  title  to  sue  on  the  bills,  by 
shewing  that  they  were  partners,  or  by  proving  a  transfer  to 
them  jointly;  Lord  Ellenborough  held  that  they  were  not. 
Bordamx  v.  Leach,  1  Stark,  446.     So  where  a  bill  had  been 
Sndoraed  in  blank,  and  deliva«d  to  Attwood  &  Co.,  and  after 
such  indorsement,  one  of  the  firm  of  Attwood  &  Co.  died,  and 
the  survivors  sued  on  the  bill,  without  stating  themselves  to  be 
survivors ;  it  was  held  that  the  action  was  rightly  brought,  zpd 
that  it  was  not  incarabent  on  the  plaintifib  to  prove  their  joint 
title  to  sue  on. the  bill«  by  shewing  that  they  were  partners  at 
the  time  of  the  indorsement,  or  by  proving  a  transier  to  them 
jointly.    AttvwodVm  Rattenbury,  6  B.  Moore,  579  ;  and  see  Low 
V.  Copegtake,  3  C«  ^  P.  300.    But  where  a  bill  or  note  is  made 
payable  to  a  firm,  or  indorsed  specially  to  a  firm,  who  sue  upon 
it,  the  plaintifis  must  prove  that  they  compose  the  firm.    Thus» 
where  in  an  action  on  a  note,  payable  to  Messrs.  Waters,  Jones, 
&  Co.,  the  only  proof  for  the  plaintifis  was  the  handwriting 
of  the  defendants ;  Abbott.C.  J.  said,  "  In  this  case  you  must 
go  further,  and  shew  that  Messrs.  W^aters,  Jones,  &c  Co.  are 
the  plaintifis  in  this  action.    The  distinction  ouffht  to  be  under- 
stood ;  where  a  bill  or  note  is  indorsed  senerally,  the  holders, 
M^oever  they  may  be,  are  as  such  intitled  to  recover ;  but  where 
the  promise  is  to  pay  a  certain  firm,  it  must  be  shewn  that  the 
|>laiatifis  are  the  persons  who  compose  that  firm."    His  Lord- 
ship permitted  tl^  cause  to  stand  over  for  a  few  hours,  until 
^e  necessary  witness  was  obtained.    Waters  v.  Paynter,  Chitty, 
•389.  1th  Ed.    So  it  is  said,  that  where  a  bill  is  payable  or  in- 
dorsed specially  to  a  firm.  Lord  Ellenborough  often  ruled,  that 
in  an  action  by  the  payees  or  indorsees,  strict  evidence  must  be 
^ven  that  the  firm  consists  of  the  persons  who  sue  as  the  plain- 
tifis on  the  record.    3  Campb,  239.  (n.)    In  an  action  by 
Machell,  Boucher,  &  Birkbeck,  as  indorsees  of  a  bill,  against 
the  indorser,  it  appeared  that  the  plaintifis  were  the  trustees  of 
one  Holder,  an  insolvent,  and  that  Machell  and  Boucher  were 
two  of  the  partners  in  the  firm  of  Langton  &  Co.    The  defend- 
ant being  inddl>ted  to  the  estate  of  Holder,  transmitted  the  bill 
in  question  to  his  clerii,  vritb  directions  to  deliver  it  to  Langton 
St  Co.  on  account  of  Holder's  estate,  the  clerk  accordingly 
indorsed  and  delivered  it  to  Langton  &  Co.    It  was  objected, 
that  it  was  not  competent  to  two  of  the  firm  of  Langton  &  Co. 
to  .associate  with  themselves  a  third  person,  a  stranger,  for  the 
purpose  «f  bringing  an  action  on  the  bill,  without  shewing  that 
the  bill  had  been  transferred  by  Langton  &c  Co.  to  the  plain- 
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tifis.  Per  Lord  ElUnbormigh,  **  The  bill  having  been  indorsed, 
and  delivered  to  Langton  &  Co.  according  to  the  defendant's 
direction,  Langton  &  Co.  had  authority  to  appropriate  iL 
Since  it  was  paid  to  them  on  account  of  Holder's  estate,  if  they 
had  received  the  amount,  it  would  have  been  money  had  and 
received  by  them  on  account  of  the  estate  ;  but  the  evidence  as 
it  stands  proves  the  interest  in  the  bill  to  be  in  Langton  &  Co. 
It  would  be  sufficient  to  prove,  that  Langton  &  Co.  consented 
to  appropriate  the  bill  to  the  three  plaintifis  as  trustees.  If 
Langton  &  ^.  had  indorsed  it  to  the  plaintifis,  the  right  to  sue 
would  have  been  clear,  or  they  might  nave  transferred  the  right 
by  a  delivery  of  the  bill ;  but  without  some  evidence  of  this  kind, 
the  right  to  sue  still  remains  in  Langton  &  Co.  Had  it  not 
been  for  the  evidence  of  the  particular  transfer  to  Langton  &  Co., 
an  indorsement  in  blank  might  have  intitled  the  parties  who 
bring  the  action  to  recover."  The  plaintiffs  were  nonsuited. 
Idachell  V.  KinneaTf  1  Stark,  499. 

Where  the  plaintifis  sue  in  a  particular  capacity,  and  it  is 
stated  in  the  declaration  that  the  bill  was  indorsed  to  them  in 
that  capacity,  the  statement  must  be  proved  as  laid.  Thus, 
where  the  plaintifis  sued,  as  surviving  assignees  of  a  bank- 
rupt, and  the  declaration  stated  that  the  bills  were  indorsed 
after  the  bankruptcy,  to  the  plaintiffs,  as  surviving  assignees. 
Lord  Teaterden  ruled,  that  though  the  plaintifis  might  have  de» 
clared  generally,  yet,  that  on  this  allegation  they  were  bound 
to  prove  that  the  bills  were  indorsed,  after  the  bankruptcy,  U> 
themselves,  as  surviving  assignees.  Bermuconi  v.  DukB  of 
ArgyU,SC.i^P.29. 

Indorsee  v»  Acceptor — what  indorsements  must  be  proved,  and 
how.']  It  is  said  that  all  the  indorsements  stated  in  the  decla- 
tion,  though  unnecessarily,  must  be  proved.  Thus,  in  an  ac«< 
tion  on  a  note  payable  to  L.  T.  or  bearer,  where  the  declaration, 
stated  an  indorsement  by  L.  T.,  Lord  Ellenboiough  ruled,  that 
as  the  indorsement  was  stated,  though  unnecessarily,  it  must 
be  proved.  Waykam  v»  Bend,  1  Ckimpb*  175»  So  in  an  acr 
tion  by  an  indorsee  against  the  acceptor,  where  the  handwriting 
of  the  first  indoiser  was  proved.  Lord  EUenborough  said,  that 
though  Uie  defendant  accepted  the  bill  with  many  names  upon 
it,  yet  if  they  were  laid  in  the  declaration  they  should  be 
proved.  Bosanquet  v.  Anderson,  6  Esp»  44.  and  see  Sidford  v. 
Chambers,  1  Stark,  326.  post.  But  where  the  first  indorsement 
is  in  blank,  the  plaintiff  may  omit  all  the  intermediate  indorse- 
ments in  his  declaration,  ante,  p,  137.  and  in  such  case  it  will 
only  be  jiecessary  to  prove  the  handwriting  of  the  first  indorser,' 
In  an  action  by  the  indorsees  of  a  bill  against  the  acceptor,  the 
first  count  stated  all  the  indorsements — the  second  count,  that 
plaintifis  were  the  immediate  indorsees  of  the  first  indorser. 
Abbott,  C.  J.  said,  that  all  the  indorsements  must  be  proved, 
or  struck  out,  although  not  stated  in  the  declaration.    **  I  ie<'< 
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member,"  said  his  Lordshm,  "  Mr.  Justice  Bayley  so  nibng 
and  striking  them  out  himself  on  the  trial ;  and  this  need  not 
be  done  before  the  trial."  Coekt  v.  Borrodaile,  Chitty,  392. 
IthEd. 

The  indorsement  is  proved  by  calling  a  witness  acquainted 
with  the  handwriting  of  the  indorser.  Where  a  bill  was  in- 
dorsedin  the'name  of  Habgood  and  Fowler,  and  the  declaration 
stated  that  H.  and  F.  indorsed  the  bill  by  procuration  of  T. 
Dixon,  and  it  appeared  in  evidence  that  Dixon  was  a  partner 
in  the  firm  of  Habgood  and  Co.,  in  which  there  was  no  person 
of  the  name  of  Fowler,  but  that  Dixon  was  accustomed  to  in- 
done  the  bills  in  the  name  of  H.  and  F.,  and  had  so  indorsed 
the  bill  in  question ;  it  was  held  that  the  allegation  in  the  de- 
claration was  proved.  WiUiamMonv*  Johmon,  1  B,S^  C,l^. 
2D.  ^  A.  223.  S.C. 

Indorsee  v.  Acceptor — promise  to  pay  ditpenset  with  proof  of 
the  indorsements.'}    A  promise  to  pay  the  bill  is  a  sufficient  ad- 
mission by  the  defendant  of  the  plaintifiF's  title,  and  will  su- 
persede the  necessity  of   proving   the   indorsements.     Thus, 
m  an  action  by  the  indorsees  against  the  acceptor  of  a  bill, 
there  was  no  direct  proof  that  the  name  of  one  of  the  indozsers 
was  of  his  handwriting ;  but  it  appeared  that  the  name  of  that 
indorser,  and  of  all  the  other  indorsers,  were  upon  the  bill  at 
the  time  of  its  being  accepted,  and  that  at  the  tone  of  his  ac- 
cepting it,  the  defendant  promised  to  pay  the  bill ;  upon  this 
evidence,  which  was  left  by  Ryder,  C.  J.  to  the  jury,  a  verdict 
was  found  for  the  plaintifis,  and  the  court  reiiisea  a  new  trial. 
Per  Cur.    "  It  is  m  eeneral  necessary  to  give  actual  proof  that 
the  name  of  every  indorser  is  of  his  handwriting,  but  it  is  not 
necessary  to  do  this  in  every  case.    In  the  present  case  it  was 
a  matter  proper  for  the  determination  of  a  jury,  whether  the 
acceptance  of  the  bill,  where  all  the  indorsements  were  upon  it, 
together  with  the  promise  to  pay,  did  not  amount  to  an  admis- 
sion that  the  name  of  every  indorser  is  of  his  handwriting,  in- 
somuch as  such  an  admission  would  supersede  the  necessity  of 
actual  proof  that  the  name  of  any  indorser  is  of  his  handwrit- 
ing."    Hankey  v.  WiUon,  Sayer,  223.     So,  in  an  action  by  a 
remote  indorsee  against  the  acceptor  of  a  bill,  where  the  hand- 
writing of  several  of  the  indorsers  was  not  proved,  but  it  ap- 
peared that  when  the  bill  became  due,  the  defendant  came  to 
the  plaintifis,  and  ofiered  another  bill  in  the  place  of  it,  he  be- 
ing then  unable  to  take  it  up,  Lord  EUenborough  was  of  opi- 
nion that  the  ofier  made  by  the  acceptor  to  pay  the  bill  to  the 
plaintifis,  who  then  held  the  bill,  witn  all  the  names  on  it,  was 
a  sufficient  admission  of  the  plaintiff's  title,  so  as  to  supersede 
the  necessity  of  proof  of  each  person's  handwriting.    Bosan- 
quet  V,  Anderson,  6  Esp,  43.    So,  an  action  on  a  bul  indorsed 
by  the  defendant  to  Sheckles  by  Sheckles,  to  Niblock  &  Co. 
and  by  the  latter  to  the  plaintifis,  in  order  to  supersede  the  ne- 
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cessity  of  proving  the  handwriting  of  Sheckles,  the  plaintiflfs 
gave  in  evidence  a  letter,  written  by  the  defendant  to  them- 
selves, offering  to  give  them  a  substituted  bill,  but  stating  that 
he  had  not  money  to  take  it  up  with,  and  adding,  that  he 
hoped  it  was  not  in  the  hands  of  Niblock  &  Co.  Lord  Ellen- 
borough,  remarking  that  the  hope  expressed  by  the  defendant, 
that  the  bill  was  not  in  the  hands  of  Niblock  &  Co.,  who  were 
indorsers  subsequent  to  Sheckles,  shewed  that  he  knew  the 
channel  through  which  the  plaintiff's  title  had  been  derived, 
was  of  opinion  that  the  evidence  amounted  to  proof  of  their 
title  through  that  channel.    Sidford  v.  Chamben,  1  Stark,  326. 

Indorsee  V.  Acceptor — etdmission  of  indoner,"]     The  admis- 
sion of  his  handwriting  by  an  indorser,  is  not  evidence  in  an 
action  by  the  indorsee  against  the  acceptor.    A  point  was  re- 
served at  the  sittings  at  Nisi  Prius,  whether  the  acknowledg- 
ment of  the  indorser  of  a  promissoi^  note,  that  the  name  in- 
dorsed on  it  was  his  handwriting,  was  sufficient  to  prove  the 
indorsement  in  an  action  by  the  indorsee  against  the  maker. 
The  objection  was,  that  no  person's  confession  but  the  defend- 
ant's can  be  evidence,  and  that  the  indorser's  hand  must  be 
proved.    The  objection  was  held  good.    Hemings  v.  Robinson, 
Barnes,  436.    So,  in  an  action  by  the  indorsee  against  the  ac- 
ceptor of  a  bill,  stated  to  have  been  indorsed  by  one  Smith,  in 
order  to  prove  the  handwriting  of  Smith,  the  plaintiff  gave 
evidence  tnat  on  being  applied  to.  Smith  admitted  that  the  in- 
dorsement was  his  hanawriting ;  but  Abbott,  C.  J.  said,  that 
such  admission,  by  a  third  person,  could  not  afiect  the  defend- 
ant.     Western  v,    WUmott,  5th  July,    1820.   Chitty,  388. 
7  th  Ed.     But  in  an  action  by  the  indorsee  against  the  maker  of 
a  note,  payable  to  one  Sellier,  where,  in  order  to  prove  Sellier's 
handwriting,  evidence  was  given  that  he  had  acknowledged  the 
indorsement  to  be  his.  Lord  Kenyon  said,  that  he  thought  the 
evidence  admissible  and  sufficient,  as  it  went  in  derogation  of 
the  party's  own  tide  to  the  note ;  but  he  offered  to  reserve  the 
case.      The  plaintiff  had  a  verdict.      Maddocks  v.  Hankey, 
2  JEjp.  647. 

.  Payee  v.  Drawer,']  In  an  action  by  the  payee  against  the 
drawer  of  a  bill,  the  plaintiff  must  prove,  1.  the  drawing  of 
the  bill;  2.  presentment  to  the  drawee  or  acceptor;  3.  his 
default ;  4.  notice  to  the  defendant  of  the  dishonor. 

Payee  v.  Drawer — the  drawing  of  a  bill,']  The  drawing  of 
of  the  bill  must  be  proved  by  evidence  of  the  drawer's 
handwriting,  and  if  drawn  by  an  agent,  by  proving  his 
authority.  Ante,  p.  792.  If  drawn  in  the  name  of  a  partnership, 
the  partnership  must  be  proved,  and  the  handwnting  of  the 
partner  who  drew  the  bill.      Ante,  p,  279. 
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Payee  v.  Drawer — presentm&it  to  the  drawee  or  acceptor,']  It 
has  been  already  stated  in  what  cases  it  is  necessary  to  present  a 
hill  for  acceptance  f  ante,  p,  141.  and  also,  within  what  time  such 
presentment  must  be  proved  to  have  been  made.  Anteyp.  142. 
So  also,  the  persons  to  whom,  ante,  p.  147.  the  place  at  which, 
ante,  p,  147  to  ante,  p.  162.  the  time  within  which,  ante,  p. 
152.  and  the  hours  within  which  ante  p,  159.  presentment  for 
payment  must  be  proved  to  have  been  made,  have  been  men- 
tioned. 

It  has  been  also  stated  that  the  bankruptcy  or  insolvency  of 
of  the  drawee  or  acceptor,  will  not  be  an  excuse  for  not  proving 
a  proper  presentment,  ante,  p.  166.  nor  will  the  mere  knowledge 
on  the  part  of  the  drawer,  that  the  bill,  if  presented,  is  likely  to 
be  dishonored,  ante,  p,  167.  but  a  part  payment  or  a  promise  to 
pay,  with  knowledge  that  the  bill  has  not  been  duly  presented, 
is  a  waiver  of  the  proof  of  presentment,  ante,  p.  167.  and  such 
evidence  will  support  the  averment  of  a  presentment.  Ante,  p.  207. 
But  under  the  allegation  that  the  bill  or  noteveas  presented  the 
plaintiff  cannot  give  in  evidence  that  the  drawee  or  maker  could 
not  be  found.  Leeson  v.  Pigot,  1788.  Bayley,  324,  and  see 
Smith  V.  Bellamy,  2  Stark,  223. 


Payuv.  Drawer — notice  of  dithonor.']  The  plaintiff  must 
prove  that  the  defendant  has  had  due  notice  of  the  dishonor  of 
the  bill.  In  what  cases  in  general  notice  must  be  proved,  has 
been  already  stated.  Ante,  p.  195.  So  by  whom,  ante,  p.  197.  and 
to  whom  ante,  p.  198.  to  p,  204.  it  must  be  proved  to  have  been 
given.  The  form  of  the  notice  has  also  been  stated,  ante,  p.  196, 
and  the  mode  in  which  it  must  be  given.  Ante,  p.  204.  So  the 
time  within  which,  ante,  p.207.  and  the  hours  of  the  day  veithin 
which,  ante,  p.211.it  most  be  proved  to  have  been  served,  have 
been  mentioned.  With  regard  to  the  service  of  the  notice,  we 
have  seen  that  it  is  sufficient  to  put  a  letter  containing  the  notice, 
and  properly  directed,  into  the  post,  and  that  the  receipt  of  it  will 
bepresumed.  In  ord^  to  shew  the  delivery  of  notice,  the  plain* 
tiff  proved  that  he  wrote  a  letter,  addressed  to  the  defendant, 
stating  the  bill  had  been  dishonored ;  that  this  letter  was  put 
down  on  a  table,  where,  according  to  the  usage  of  his  counting, 
house,  letters  for  the  post  were  always  deposited,  and  that  a  por- 
ter  carries  them  from  thence  to  the  post  office.  But  the  porter 
was  not  called,  and  there  was  no  evidence  as  to  what  had  become 
of  the  letter  after  it  was  put  down  upon  the  table.  Lord  Ellen- 
borough  said,  **  You  must  go  further;  some  evidence  must  be 
given  that  the  letter  was  taken  from  the  table  in  the  counting- 
house  and  put  into  the  post  office.  Had  you  called  the  porter, 
and  he  had  said,  that,  although  he  had  no  recollection  of  the 
letter  in  question,  he  invariably  carried  to  the  post  office  all 
the  letters  found  upon  the  table,  this  might  have  done ;  but  I 
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cannot  hold  this  general  evidence  of  the  course  of  business,  in 
the  plaintiff's  counting  house  to  be  sufficient."    A  letter  was 
then  put  in  from  the  defendant,  in  which  he  acknowledged  the 
receipt  of  a  letter  from  the  plaintiffs  of  the  i4th  November,  (the 
day  on  which  the  letter  inquestionjwas  written),  without  refening 
to  its  contents,  and  Lord  Elleaborough  said,  he  would  presume 
that  this  was  the  letter  written  to  inform  the  defendant  of  the 
dishonor.     Hetherif^ton  v.  Kemp,  4  Campb,  193.     In  order  to 
prove  the  delivery  of  a  notice  of  dishonor  to  one  Finlay.  the 
plaintiff  called  a  witness,  who  stated  that  she  carried  a  letter 
from  the  plaintiff  to  Finlay,  inclosing  the  notes  and  informing 
him  that  they  were  returned  as  not  being  likely  to  be  paid  ;  that 
she  went  to  the  house  where  Finlay  lodged,  for  the  purpose  of 
delivering  the  letter  to  him ;  that  she  inquired  for  him  from  the 
woman  who  kept  the  house,  and  was  informed  that  he  was  not 
at  home ;  that  she  then  left  the  letters  inclosing  the  notes  with 
this  woman,  and  that  the  next  morning  the  letters  and  bills  were 
thrown  into  the  plaintiBTs  house  b^  some  person  or  persons  un- 
known.   Lord  Kenyon  was  of  opinion  that  this  was  sufficient 
presumptive  proof  that  the  letter  had  come  to  Finlay's  hands. 
Stedman  v,  Goock,  1  Esp,  5.     Where  in  order  to  prove  the  deli- 
veiy  ojf  notice,  a  clerk  was  called,  who  stated  that  he  had  com- 
pared two  copies  of  the  notice  (one  of  which  he  produced),  and 
that  upon  the  same  day  he  carried  a  letter  from  the  plaintiff  to  the 
defendant,  but  did  not  know  the  contents,  Lord  Ellenborough 
was  of  opinion  that  this  was  not  sufficient.    The  plaintiff  then 
proved  the  service  of  a  notice  on  the  defendant,  calling  upon  him 
to  produce  a  letter  from  the  plaintiff  giving  him  notice  of  the  dis- 
honor  of  the  bill  mentioned  m  the  declaration.    On  the  defend- 
ant's counsel  objecting  that  it  was  not  proved  that  the  defendant 
was  in  possession  of  the  original  notice,  so  as  to  authorise  the 
reading  of  a  copy.  Lord  Ellenborough  said,  **  I  think  certainly 
that  there  is  a  looseness  in  this  evidence,  and  you  may  after- 
wards move  the  court  upon  it.    Supposing,  however,  that  the 
paper  delivered  had  bee)i  a  perfect  blank,  or  contained  matter 
wholly  unconnected  with  the  dishonor  of  the  bill,  you  might 
have  produced  it  and  shewn  the  fact  to  be  so,  since  it  is  evident 
what  letter  was  the  object  of  the  plaintiff's  notice,    This  is  the 
first  time  the  identity  of  such  a  letter  has  been  so  minutely  scru- 
tinized, and  the  proof  might,  in  many  instances,  be  attended 
with  ereat  difficulty,  as  where  letters  after  being  written  are 
placed  upon  the  table,  it  might  afterwards  be  exc^ingly  diffi- 
cult to  identify  them  with  those  afterwards  put  in  the  post  office." 
Rchertt  v.  Bradshaw,  1  Stark.  28. 

Payee  v.  Drawer — notice — contents  of,  how  proved.^  Where 
the  notice  is  in  writing,  and  it  remains  in  the  custody  of  the 
defendant,  and  no  duplicate  or  copy  has  been  kept,  the  plaintiff 
may  give  evidence  or  its  contents  without  previously  proving 
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the  service  of  a  notice  to  prodace  it»  Thus,  wiiere  a  witnen 
caUed  to  prove  the  notice,  said  that  on>  the  dav  the  hill  became 
due^^  lert  a  written  notice  of  dishonor  at  the  defeodant's  house, 
Le  Blanc  J.  after  argument,  ruled  that  secondary  evidence  oif 
the  contents  of  this  >Botice  might  be  given,  without  notice  to 
produce  it,  and  compared  it  to  a  notice  to  quit.  A  verdict 
Having  been  found  for  the  plaintiff,  in  the  ensuing  tearm  a  mo- 
tion wafi  made  to  set  it  aside  as  contrary  to  evidence,  but  the 
judge's  ruling  at  Nisi  Prius  was  not  questioned.  AeUland  v, 
Piarce,  2  Campb,  601.  So  a  duplicate  oiiginal,  or  copy  made 
from  the  orig^i»l,  may  be  ^ven  in  e^ence  to  prove  the  con- 
tents, withoi^  proving  a  notice  to  produce  ^  original.  Where 
in  order  to  prove  the  notice,  a  witness  was  called,  who  stated 
that  on  the  day  on  which  the  bill  was  dishonored,  the  plaintiff 
gave  him  two  papers  to  compare  vnth  each  other,  one  of  which 
wafi  produced  and  purported  to  be  a  notice  of  tiie  dishonor  of 
the  bill  in  question,  Lord  Ellenborough  said  that  a  letter 
acquainting  a  party  vnth  the  dishonor  of  a  bill,  vras  in  the 
nature  of  a  notice,  and  that  it  was  unnecessaiy  to  prove  notice  to 
produce  such  a  letter.  Roberts  v.  Bradshaa,  1  IStark,  28.  Jn 
an  action  by  the  indorsee  against  the  indorser  of  a  bill,  the 
plaintiff  offered  to  prove  notice  of  the  dishonor,  (which  had  been 
given  by  letter,)  by  a  copy  of  the  letter  taken  at  the  time  it  was 
written,  but  proved  no  notice  to  produce  the  letter.  Dallas, 
C.  J.  admitled  this  evidence,  and  on  motion  to  set  aside  the 
verdict  for  the  plaintiff,  the  court  of  C.  P.  refused  the  applica- 
tion. Per  Dallas,  C.  J.  *'  It  appeared  to  me  on  the  trial, 
that  the  objection  there  taken,  and  now  supported,  was  well 
founded.  So  I  thought  originally.  So  Lord  Ellenborough 
thought  at  one  time.  So  Lo^  Kenyon  thought.  But  at  the 
suggestion  of  counsel,  and  on  a  reference  made  to  some  of  the 
later  cases,  a  verdict  was  taken  for  the  plaintiff,  and  I  saved  the 
point  for  the  opinion  of  this  court.  In  the  case  of  Roberts  t^ 
Bradshaw,  (supra,^  Lord  Ellenborough  expressly  says  that  a 
letter  acquainting  a  party  with  the  dishonor  of  a  bill  is  in  the 
nature  of  a  notice,  and  that  it  is  unnecessaiy  to  prove  a  notice 
to  produce  such  a  letter.  I  own  I  do  not  see  any  great  incon- 
venience which  can  arise  in  practice  from  giving  notice  to  pro- 
duce such  a  letter,  but  still  the  question  comes  to  this,  whether 
in  substance  and  reason,  the  law  is  not,  by  the  late  determina- 
tions, settled,  that  where  the  copy  of|  a  letter  containing  notice 
of  the  dishonor  of  a  bill  is  tendered  in  evidence,  such  copy  is 
admissible  without  proving  a  notice  to  the  party  in  whose  pos- 
session the  letter  itself  may  be,  to  produce  it.  I  am  not  now 
goin^  to  enter  into  nice  distinctions  between  a  copy  and  a 
duphcate  original,  though  I  cannot  see  any  great  difierence 
between  a  duplicate  original  and  a  copy  made  at  the  time ; 
but  feeling  the  necessity  that  there  should  be  an  uniformity  of 
practice  in  the  courts,  we  will  inquire  what  the  practice  of  the 
court  of  King's  Bench  is  on  like  occasions."    On  a  subsequent 
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dfty  his  Lordship  said,  "  In  this  case  we  see  no  reason  to 
change  the  opinion  we  in  part  expressed  when  the  question 
was  last  before  the  court ;  but  as  a  matter  <^  general  practice,  we 
wished  to  collect  the  opinion  of  other  judges,  and  the  xesolt  is, 
that  the  copy  of  an  original  letter,  giving  notice  of  the  dishonor 
of  a  bill,  IS  admissible  without  notice  to  produce  the  original 
letter,  and  consequently  that  in  this  case  the  verdict  must 
stand."  Kine  v.  Beaumont,  3  B.  ^  B.  288.  7  B.  Moore,  112. 
S.  C.  See  also  CoUwt^  v.  Troweek,  6  B.  ^  C.  394.  These 
decisions  may  be  considered  as  overruling  the  authority  of 
Langdon  v.  Hulls,  5  Etp,  157,  where  Lord  EUenborough  was 
of  opinion  that  the  plaintiff  could  not  give  evidence  of  the  con- 
tents of  a  letter  containing  a  notice  of  dishonor,  not  having 
given  notice  to  produce  jit ;  and  also,  as  overruling  Shaw  v. 
Markham,  Peake,  165,  where  Lord  Kenyon  ruled  the  same 
way.  But  where  in  an  action  against  the  indorser  of  a  bill,  it 
became  necessary  to  prove  that  notice  of  the  dishonor  of  other 
bUU  had  been  given  to  the  defendant,  for  which  purpose 
examined  copies  of  letters  containing  such  notices  were  ofreied, 
Abbott,  C.  J.  ruled  that  a  notice  to  produce  such  letters  was 
necessaiy,  and  that  the  case  did  not  fall  within  the  exception 
of  bills  |m)duced,  and  the  subject  matter  of  the  action,  where  no 
notice  is  necessary.    Lanauxev,  Palmer,  1  M.  ^  M.  31. 

Payee  v.  Drawer — fiotice — time  cf  giving  how  proved.']  The 
time  of  giving  the  notice  may  be  proved  by  the  person  woo  de- 
livered it,  who  should  be  able  to  state  the  precise  day  on  which 
it  was  delivered.  Lawton  v,  Sherwood,  1  Stark,  314.  ante,  p.  207. 
Where  the  notice  has  been  sent  in  a  letter  by  the  post,  the  post- 
mark will  be  evidence  that  the  letter  was  in  the  office  to  which 
the  mark  belongs  at  the  time  such  mark  specifies ;  but  the 
mark  must,  as  it  seems,  be  proved  to  be  genuine.  Plumer's 
case,  Russ.  &  Ry.  C.  C.  R.  264.  KetU  v,  Lowen,  1  Camph.  177. 
Fleteher  v.  Braddyl,  3  Stark,  64.  Archangelo  v.  Thompson, 
2  Campb.  623.     Cotton  v,  James,  1  3f .  ^  M.  275. 

Payee  i>.  Drawer — notice  —  proof  of  when  excused,']  It 
has  been  already  stated,  that  when  the  defendant,  with 
knowledge  of  the  laches,  has  paid  part,  or  has  promised  to 
pay  the  bill,  ante,  p,  219,  it  will  not  be  necessary  for  the 
plaintiff  to  shew  that  the  defendant  had  notice  of  the  dis- 
honor. In  such  case,  therefore,  it  will  be  sufficient  for  the 
plaintiff  to  prove  such  part  pavment,  or  promise,  and  (where 
the  circumstances  themselves  do  not  import  knowledge  of  the 
laches)  that  the  defendant  at  the  time  of  making  the  promise  had 
notice  of  the  fact  of  the  dishonor,  ante,  p.  219,  but  where  the 
circumstances  are  such  as  themselves  import  knowledge  of  the 
laches,  as  where  the  promise  is  made  after  the  bill  is  due,  and 
after  the  period  when  the  defendant  ought  to  have  received 
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notice  of  the  dishonor,  it  will  not  be  necessanr  for  the  plaintiff 
to  give  any  evidence  that  the  defendant  had  actual  notice  of 
the  laches.  Ante,  p.  220.  The  cases  in  which  want  of  effects  of 
the  drawer  in  the  hands  of  the  drawee  or  acceptor,  will  be  an 
excuse  of  notice,  have  already  been  stated.  Ante,  p.  221. 
So  it  has  been  shewn  that  notice  is  not  excused  by  the  bank- 
ruptcy  or  insolvency  of  the  drawee,  or  of  the  person  to  whom 
the  notice  ought  to  be  given,  ante,  p.  229,  nor  by  an  agreement, 
not  appearing  on  the  Face  of  the  bill  or  note,  that  it  shall  not 
be  enforced.  Ante,  p.  232.  Whether  notice  is  excused  in  case 
of  accident,  &c.  has  also  been  considered.  Ante,  p.  233.  It  has 
likewise  been  stated  in  what  cases  the  givine  of  notice  is  ex- 
cused, where  the  holder  is  ignorant  of  the  residence  of  the  party 
to  whom  the  notice  ought  to  be  given.   Ante,  p.  234. 

Payee  v.  Drawer — protest — how  proved.']  The  protest  of  a 
bill  drawn  up  abroad  by  a  foreign  notary,  proves  itself.  Thus, 
where  such  a  protest  was  produced,  and  it  was  insisted  on  that 
the  party  should  prove  it,  or  at  least  give  some  account  how  be 
came  by  it ;  Holt,  C.  J.  ruled  it  not  to  be  necessaiy,  for  that 
would  destroy  commerce  and  public  transactions  of  this  nature. 
Anon.  12  Mod.  345.  So  it  has  been  said,  that  on  the  trial  of  a 
thing  beyond  sea,  the  testimony  of  a  notary  public  there  is  good 
proof,  and  that  such  proof  as  Uiey  admit  beyond  sea,  we  admit 
here.  Per  Ley  C.  J.  2  Rolle,  R.  346.  Where  it  became  ne- 
cessary to  prove  the  presentment  of  a  bill  drawn  abroad,  upon 
a  person  in  England,  and  the  plaintiff's  counsel  offered  as  evi- 
dence, a  notarial  protest  under  seal,  stating  the  fact  of  pre- 
sentment in  the  usual  form,  and  contended  that  by  the  usage 
of  merchants,  a  protest  under  a  notary's  seal  was  evidence  of 
the  dishonor,  Lord  EUenborough  said,  *'  The  protest  may  be 
sufficient  to  prove  a  presentment  which  took  place  in  a  foreign 
country,  but  I  am  quite  clear  that  the  presentment  of  a  foreign 
bill  in  England  must  be  proved  in  tne  same  manner  as  if  it 
were  an  inland  bill."  Chesmer  v.  Noyes,  4  Campb.  129.  A 
protest  made  in  England  must,  it  is  said,  be  proved  by  the 
notary  who  made  it,  and  by  the  subscribing  witness,  if  any. 
Chitty,  405.  7th  ed. 

Indorsee  v.  Indorser.]  In  an  action  by  the  indorsee  against 
the  iridorser  of  a  bill,  the  plaintiff  must  prove,  1.  the  handwrit- 
ing of  the  defendant ;  2.  the  indorsements  between  the  plain- 
tiff and  defendant,  as  stated  in  the  declaration,  antet  p.  285;  3. 
presentment  to  the  drawee  or  acceptor,  and  the  dishonor,  ante. 
Chapter  VII.  and  p.  288 ;  4.  notice  of  dishonor  to  the  defendant, 
ante,  Chapter  IX.^p.  288. 

Indorsee  v.  Indorser — admission  of  the  draioingand  prior  in' 
dorsements.']  In  an  action  against  the  indorser  of  a  bill,  it  is 
not  necessary  to  prove  the  hand  of  the  drawer,  for  though  it  be 
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foi|;ed,  the  indorser  is  liable.  Per  Holt  C.  /.  Lambert  v.  Oakes, 
1  Lord  Raym,  444.  In  an  action  by  the  indorsee  against  the 
indorser  of  a  bill  of  ezchaDge,  the  declaration  stated  several  in-, 
dorsements  prior  to  that  of  the  defendant  which  was  immedi- 
ately to  the  plaintiff;  Lord  EUenborough  at  first  doubted,  whe- 
ther it  was  necessary  to  prove  these  indorsemcDts,  but  for  the 
plaintiff  it  was  contended,  that  the  defendant's  indorsement 
admitted  all  antecedent  indorsements  ;  that  even  if  they  were 
forged,  he  woald  be  liable ;  that  he  was  to  be  considered  as  the 
drawer  of  a  new  bill  of  exchange,  and  that  his  contract  was  veiy 
different  from  that  of  the  acceptor,  who  only  undertook  to  pay 
to  the  payee  or  his  order,  and  against  whom  therefore,  a  title 
through  the  payee  must  be  established.  Lord  EUenborough  was 
of  this  opinion,  and  the  plaintiff  had  a  verdict.  Critchlow  v. 
Parry,  2  Campb,  182.  But  in  a  very  late  casCi  it  was  much 
doubted,  whether  by  indorsing  a  bill  the  indorser  warrants  the 
genuineness  of  the  prior  indorsements.  East  India  Company  v. 
TrUten,  3  P.  4"  C.  280.  6  D.  ^  JR.  214  S.  C.   {NoU  53.) 

Accommodation  acceptor  v.  drawer,']  In  an  action  by  the  ac- 
ceptor of  a  bill  against  the  drawer,  for  whpse  accommoaatipn  he 
accepted,  the  plaintiff,  whether  the  action  be  a  special  assump- 
sit or  for  money  paid,  ante,  p,  253,  must  prove  the  drawing  of  the 
bill  by  the  defendant,  that  he  accepted  it  at  the  defendant's  re- 

Siiest,  and  without  consideration,  and  that  he  has  paid  the  bill. 
Llthou|;h  in  one  case  it  was  ruled,  that  a  general  receipt  on  the 
back  of  a  bill  imports  that  the  bill  has  been  paid  by  the  ac- 
ceptor, Scholey  v.  Walsby,  Peake,  24,  ante,  p.  250,  yet  the 
plaintiff  when  he  produces  the  bill  with  such  a  receipt,  should 
be  prepared  to  prove  that  it  has  been  negotiated  after  acceptance, 
and  that  the  receipt  is  in  the  handwriting  of  some  person  enti- 
tled to  demand  payment.  In  an  action  by  the  accommodation 
acceptor,  a^nst  the  drawer  of  certain  bills,  the  bills  were  pro- 
duced receipted  in  the  usual  form  of  bills  paid,  but  it  did  not  ap- 
pear by  whom  the  receipts  were  written.  For  the  plaintiff  it 
was  contended,  that  this  was  primd  facie  evidence  of  payment. 
Per  Lord  EUenboroueh,  **  Shew  that  the  bills  were  once  in 
circulation,  and  I  wul  presume  that  they  got  back  to  the  accep- 
tor's hands  by  his  having  paid  them.  But  when  he  merely  pro- 
duces them,  how  do  I  know  that  they  were  ever  in  the  hanos  of 
the  payee  or  of  any  indorsee,  with  ms  name  upon  them  as  ac- 
ceptor ?  It  is  very  possible,  that  when  they  were  left  for  accep- 
tance, he  refused  to  deliver  them  back,  and  navins  detained  them 
ever  since,  now  produces  them  as  evidence  of  a  loan  of  money. 
Kor  do  I  think  the  receipts  carry  the  matter  a  bit  further, 
unless  you  shew  them  to  be  in  the  handwriting  of  the  defendant, 
or  some  other  person  authorised  to  receive  payment  of  the  bills. 
A  man  cannot  oe  allowed  to  manufacture  evidence  for  himself, 
at  the  risk  of  being  convicted  of  forgery,  and  it  is  possible  that 
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though  the  bills  tre  unsatisfied,  these  receipts  may  have  been 
fraudulently  indoised,  without  the  plaintiff's  privity.  The  fact  of 
payment  snll  hangfe  in  doubt,  and  you  must  do  something  more 
to  turn  the  balance.  Prove  the  bills  out  of  the  plaintifiTs  possession 
accepted,  and  I  will  presume  that  they  got  back  again  by  pay- 
ment. If  you  do  not,  the  j^aintiff  must  be  called."  A  witness 
afterwards  proved,  that  the  defendant  had  acknowledged  the  debt, 
and  the  plamtiff  had  a  verdict.  P/ieZv.  Vanbattenberg,  2  Campb, 
439.  But  where  in  an  action  on  a  covenant  to  pay  the  amount  of 
all  bills,  drawn  by  the  defendant  on  the  plaintiff,  and  accepted 
by  them,  the  plaintifl^  produced  bills  of  exchange,  drawn  by  the 
defendant  on  them,  and  it  was  insisted  for  the  defendant,  that 
the  plaintiff  must  go  farther  andprove  payment  of  the  bills,  Ixmi 
Ellenborough  ruled  it  to  be  sufficient  that  the  bills  were  drawn 
by  the  defendant  on  the  plaintifis,  and  had  come  out  of  the 
hands  of  the  latter.    Gibbon  v.  Featherstenhttugh,  1  Stark,  225* 

Payee  again$t  maker  rf  note,"]  In  an  action  ^  the  payee 
against  the  maker  of  a  promissory  note,  the  plaintiff  must  prov- 
the  making  of  the  note,  and  when  it  is  payable  at  a  particular 
place,  a  presentment  at  that  place.  Ante,  p.  151.  The  making 
of  the  note  is  proved  in  the  usual  manner,  by  evidence  of  the 
handwriting  of  the  maker ;  and  where  there  is  an  attesting;  wit* 
ness,  such  witness  must  be  called,  or  if  dead,  his  death  and 
handwriting  mast  be  proved.  Kay  v.  Broohman,  1  M.  ^  M. 
386.  Where  the  promise  to  pay  is  general,  no  presentment 
to  the  maker  need  be  proved;  but  where  the  note  contains 
in  the  body,  and  not  merely  in  a  memorandum  at  the  foot,  a 
promise  to  pay  at  a  particular  place,  a  presentment  at  such 
place  must  be  prov^,  ante,  p.  151,  but  notice  of  dishonor 
to  the  maker  is  unnecessaiy*  Ante,  p,  200.  What  is  a  suf- 
ficient presentment,  where  me  note  is  payable  at  a  particular 
place,  has  been  already  stated,  ante,  p.  151.  a  note  payable  at 
two  places  may  be  presented  at  either.  Ante,  p.  152.  In  an 
action  on  a  note  payable  on  demand,  a  demand  need  not  be 
proved.  Ante,  p.  269'  The  note  may  be  gnen  «  evidence 
under  the  money  counts.  Ante,  p.  253. 

Indorsee  against  maker  of  note,"]  In  addition  to  the  proofs 
mentioned,  under  the  last  head,  the  plaintiff  must  prove  the  in- 
dorsements stated  in  the  declaration.  See  ante,  p»  285  to  p.  287. 
In  declaring  upon  a  note  made  to  payee  or  bearer,  the  indorse- 
ments need  not  be  mentioned ;  but  if  stated,  they  must,  as  it 
■eems,  be  proved.  Way  nam  v.  Bend,  1  Campb.  175.  ante,  p,  285. 
The  note  vidll  not  be  evidence  under  the  common  counts* 
Ante,  p*  255. 

Jndonee  against  indorser  of  Ttote.]    The  plaintiff  must  prove 
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the  defendant's  indorsement,  the  presentment  to  the  maker, 
and  his  default;  ante,  p,  288,  and  notice  to  the  defendant 
of  the  dishonor.  Ante,  p.  288.  Between  immediate  paities,  the 
note  will  be  evidence  under  the  money  counts.  Ante,  p,  253. 

Defence,']  The  nature  of  the  various  defences  to  actions  on 
bills  of  exchange  and  promissory  notes,  may  be  gathered  from 
the  chapter  relating  to  the  liability  of  the  parties.  In  the 
present  chapter,  the  cases  respecting  the  evidence  necessary  to 
support  the  defence  of  want  of  consideration,  and  of  the  sta- 
tute of  limitations,  will  be  considered. 

Defence — want  of  consideration.']    In  what  cases  a  want  of 
consideration,  whetner  total  or  partial,  is  a  good  defence,  has 
been  already  stated.  Ante,  p.  104  top.  107.  So  between  what  par- 
ties such  a  defence  may  be  sustained,  ante,  p.  1 1 1 ;  and  likewise 
what  amounts  to  a  want  of  consideration.  Ante,  p.  108.  to  p.  III. 
Where  this  defence  is  relied  on,  the  defendant  should  give  a 
notice  to  the  plaintiff  to  prove  the  consideration,  ante,  p.  123, 
and  Appendix ;  and  should  be  prepared  at  the  trial  to  prove  the 
service  of  such  notice.     He  must  also  give  some  evidence 
tending  to  throw  suspicion  on  the  title  of  the  plaintiff,  who 
will  not  otherwise  be  compelled  to  prove  his  title.  Ante,  p.  123. 
But  if,  instead  of  putting  the  plaintiff  to  shew  the  considera- 
tion, the  defendant  himself  intends  to  give  evidence  to  impeach 
it,  no    notice  to  the  plaintiff  is  necessary.      Ante,  p.  124. 
Where  the  plaintiff  sues  as  indorsee,  it  will  be  sufficient  for 
the  defendant,  sued  as  acceptor,  to  prove  primd  facie,  that 
there  was  originally  no  consideration  for  the  bill,  which  throws 
it  on  the  plaintiff,   to  shew  that  either  he  or  some  peirson 
through  whom  he  claims,  gave  value  for  the  bill.     Thomas  v. 
Newton,  2  C.  ^  P.  606.    So  in  an  action  by  the  indorsee  of  a 
bill,  drawn  by  one  Whitton,  against  the  acceptor,  the  plaintiff 
made  out  a  primd  facie  case ;  but  Whitton  being  called  to 
prove  the  handwriting  of  the  parties,  it  appeared,  on  his  cross- 
examination,  that  he  had  never  received  any  consideration  for 
the  bill,  and  had  been  tricked  out  of  it  by  fraud :  Lord  Ellen- 
borough  held,  that  on  this  ground  the  plaintiff  was  bound  40 
prove  what  consideration  he  gave  for  it ;  and  as  he  was  not 
prepared  to  do  so,  he  was  nonsuited.    Rees  v.  Marquis  v.  Head- 
fort,  2  Campb»  574.    So  where  in  an  action  by  the  indorsee 
against  the  drawer  of  a  bill,  it  appeared,  that  the  defendant 
gave  the  bill  under  duress,  abroad,  and  under  a  threat  of  per- 
sonal violence  and  confiscation  of  his  prooevty,  and  that  it 
was  given  without   consideration,  Lord  Ellenborough  ruled, 
that  the  defendant  not  being  a  free  agent  when  he  drew  the 
bill,  it  was  incumbent  on  the  plaintiff  to  |ive  some  evidence 
of  consideration,  and  no  such  evidence  being  given,  he  was 
nonsuited.    Dwwaa  v.  Scott,  1  Campb,  100.  {See  Note  20.) 
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In  order  to  prove  the  want  of  consideration,  thededarations 
of  a  former  holder  of  a  bill  are  not  in  general  admissible. 
Thus,  in  an  action  by  the  indorsee  against  the  acceptor  of  a 
bill,  drawn  by  one  Clifford,  it  appear^,  that  Clifibra  having 
been  arrested,  had  applied  to  the  plaintiff  to  become  one  of 
his  bail  to  the  sheriff,  which  he  agreed  to  on  being  indemnified ; 
Clifford  then  deposited  the  bill  with  him,  on  condition  that  it 
was  to  be  returned,  when  the  purpose  for  which  it  was  de- 
ponted  was  answered.  The  action  against  Clifibrd  was  after- 
wards settled,  and  the  plaintiff  was  discharged  of  his  liability 
as  bail.  Clifford,  however,  was  indebted  to  the  plaintiff  for 
goods  sold,  &c.  For  the  defendant  a  witness  proved,  that  he 
had  heard  Clifford  say,  that  the  bill  had  been  accepted  by  the 
defendant  for  his  accommodation,  and  vnthout  any  consideration. 
It  appeared,  however,  that  the  declaration  had  been  made  by 
him  after  the  bill  was  indorsed  to  the  plaintiff,  and  before  it 
was  due.  The  learned  judge  received  this  evidence,  reserving 
its  admissibility  for  father  consideration.  The  court  of  K.  B. 
held  the  evidence  inadmissible.  Per  Bayley  J,,  "I  think 
the  defendant  had  not  laid  a  sufficient  foundation  to  let  in 
evidence  of  Clifford's  declaration.  If  the  plaintiff  had  brought 
the  action  as  trustee  for  Clifford,  and  rested  solely  on  the 
title  of  the  latter,  then  a  declaration  of  Clifford  would  have 
been  admissible ;  but  here  the  plaintiff  rests  upon  the  strength 
of  his  ovm  title,  as  against  Clifford,  and  therefore,  it  is  not 
competent  to  the  defendant  to  give  in  evidence  the  declarations 
of  Clifford,  made  after  he  had  parted  with,  and  whilst  the  bill 
was  current.  If  the  plaintiff  insisted  upon  recovering  through 
Clifford's  title,  there  are  cases  in  which  it  has  been  held  that 
such  declarations  are  admissible."  Shaw  v.  Broom,  4  D.8i;R. 
730.  Where  the  declarations  of  the  former  holder  of  a  bill 
had  been  received  in  evidence,  it  not  being  shewn  that  he 
was  in  possession  of  the  bill,  at  the  time  he  made  the  declara- 
tions, the  court  of  C.  P.  granted  a  new  trial.  Per  Best,  C.J. 
"  In  order  to  render  these  declarations  receivable,  it  ought  to 
have  been  shevm  that  the  party  making  them  was  the  holder 
of  the  bill  at  the  time  ;  they  are  admissions,  and  as  such  re- 
ceivable only  when  they  are  supposed  to  be  adverse  to  the  in- 
terest of  the  party."  Poeock  v.  Billing,  2  Bingh.  269.  A.^ 
M.  127.  S,C.  In  an  action  by  the  indorsees  against  the  ac- 
ceptor of  a  bill,  the  defendant  offered  to  give  in  evidence  the 
declarations  of  the  drawer,  made  while  he  was  in  possession  of 
the  bill ;  but  the  plaintiff's  counsel  relying  on  Shaw  v.  Broom, 
(supra),  contended  that  they  were  not  admissible ;  to  which 
Abbott  C.  J.  assented,  and  rejected  the  evidence.  Smith  v. 
DeWruifz,  H.^  M.  212.  So  in  an  action  by  the  indorsee 
against  the  maker  of  a  promissory  note,  payable  with  interest 
on  demand,  for  which  tne  plaintiff  had,  it  seems,  given  value 
to  the  payee,  evidence  was  offered  for-  the  defendant  of-  de- 
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clarations  made  by  Amitt  the  payee,  when  he  was  the  holder  of 
the  note,  shewing  that  he  had  given  no  value  fcr  it  to  the 
maker.  The  chief  justice  rejected  this  evidence,  and  the  court 
of  K.  B.  refused  a  new  trial.  Per  BayleyJ.  "  I  am  of 
opinion,  that  the  declarations  made  by  Amitt  are  not  admissi- 
ble in  evidence.  The  defendant  did  not  identify  Arnitt  with 
the  plaintiff.  Had  it  been  shewn,  that  the  latter  took  the  note 
without  giving  a  consideration  for  it,  or  after  it  became  due, 
the  case  would  have  been  veiy  different.  Although  there  was 
no  direct  evidence  of  the  consideration  given  by  the  plaintiff 
to  Arnitt,  yet  dealings  between  them  were  proved,  whence  the 
existence  of  a  valuable  consideration  might  be  fairly  presumed. 
Neither  does  it  appear  to  me  that  this  note  could  be  considered 
as  over  due.''  Borough  v.  White,  4  fi.  ^  C.  325.  2  C.  ^  P.  8. 
5.C. 

Where  the  title  of  the  plaintiff,  and  of  the  party  whose  de- 
darations  are  offered  in  evidence,  is  identified,  as  where  the 

Slaintiff  took  the  bill  from  him  after  it  became  due,  there  such 
eclarations  are  admissible,  as  in  the  following  case :  a  bill  oi 
exchanp;e  had  been  given  for  the  accommodation  of  the  drawer ; 
whilst  in  the  hands  of  the  latter  he  made  a  declaration,  that  it 
was  an  accommodation  bill,  and  that  the  acceptor  had  received 
no  value.  Long  after  it  was  due,  the  drawer  indorsed  the  bill 
to  the  plaintiff,  all  accounts  between  the  drawer  and  acceptor 
being  then  closed.  Upon  which  it  was  contended,  that  the  de- 
claration of  the  drawer  was  admissible  to  affect  the  plaintiff's 
title,  on  the  ground,  that  what  would  be  a  good  defence  against 
the  drawer  would  be  equally  a  good  defence  against  the  in- 
dorsee ;  and  for  this  reason  nolroyd  J.  admitted  the  declara- 
tion of  the  drawer.  Benton  v.  Marshal,  cited,  4D,8^R,  732. 
Where  a  witness  states,  that  a  bill  was  accepted  for  value 
received,  but  declines  saying  what  the  consideration  was,  on 
the  ground  that  it  may  subject  him  to  a  oui  tarn  action,  this 
will  not  amount  to  proof  of  a  good  consideration.  Dandrige 
V.  Corden,  3  C.S^ P.  II. 

Defence — itatute  of  limitations,']  The  plea  of  the  statute  of 
limitations  is  a  good  defence  to  an  action  on  a  bill  of  exchange 
or  promissory  note.  In  general  the  statute  only  begins  to  operate 
from  the  time  when  the  party  might  have  sued  upon  the  bill  or 
note.  Thus,  where  a  bul  is  drawn,  payable  after  date,  for  the 
amount  of  money  lent  by  the  payee  to  the  drawer  at  the  time 
of  drawing,  the  statute  only  runs  from  the  time  of  the  bill  be- 
coming due.  Wittersheim  v.  Lady  Carlisle,  1  H,  BL  631. 
So,  where  a  note  was  not  to  be  delivered  to  the  payee  till  cer- 
tain conditions  were  performed.  Lord  EUenborough  ruled,  that 
the  statute  did  not  begin  to  run  till  the  delivery  of  the  note. 
Savage  v.  Aldren,  2  Stark.  232.  And  so  in  an  action,  by  an 
administrator,  upon  a  bill  of  exchange  payable  to  the  testator, 

o6 
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but  a4Sf«pted  after  his  death,  it  was  held,  that  the  statute  begins 
to^nm  from  the  time  o£  graoting  the  letters  of  administration, 
and  not  from  the  time  the  bill  becomes  due,  there  being  no 
cause  oi  action  until  there  is  a  party  capable  of  suing.  Murray 
V.  Eatt  India  Qo.  5  B^S^  A.  204.  Upon  a  bill,  payable  after 
sight,  no  debt  arises  until  a  presentment  for  payment,  and 
without  such  presentment,  therefore,  the  statute  does  not  begin 
to  run.  Holmes  v,  Kerrison,  2  Taunt.  323.  And,  where  a 
note  was  made  payable  **  twenty ^four  months  after  demand," 
and  dated  more  than  six  yeais  ago,  but  had  been  presented 
within  six  years,  Abbott  C.  J.,  on  the  authority  of  the  above 
case,  ruled  that  the  statute  was  not  a  bar.  Ttufrpe  v.  Booth, 
Ry,  ^  Moo.  389.  In  the  case  of  a  bill  or  nooe,  payable  on 
demand,  the  statute,  as  it  seems,  begins  to  run  from  the  date. 
It  has  been  ruled  by  Sir  J.  Mansfield  C.  J.,  that  a  promissory 
note,  payable  on  demand,  is  payable  immediately,  and  that 
the  statute  runs  from  the  date  of  the  note,  and  not  from  the 
time  of  demand.  Christie  v.  Fonack,  1  Selw,  N.P.  181.  4th 
Ed. ;  and  see  Capp  v.  Lancaster,  Cro.  Elis.  538.  Rumball  v. 
Ball,  10  Mod.  38.  So  where  the  statute  of  limitations  was 
pleaded  to  an  action  on  a  promissory  note,  payable  on  demand, 
and  it  was  insisted  that  the  note  being  payable  on  demand* 
made  it  an  executory  contract,  and,  merefore,  no  debt  due 
till  a  demand,  it  was  answered  that  is  is  a  present  duty  with- 
out a  demand,  and  the  difference  is,  where  the  debt  is  to  arise 
upon  a  collateral  act  to  be  done,  and  so  the  whole  court  held. 
Anon.  15  Vin.Ab.  103. 

Statute  of  linutations — revival  of  promise.']  By  stat.  9  Geo.  4. 
c.  14.  no  acknowledgment  or  promise  by  words  only,  shall 
be  deemed  sufficient  evidence  of  a  new  or  continuing  contract, 
whereby  to  take  any  case  out  of  the  operation  of  Statute 
21  Joe.  1.  c.  16.  or  to  deprive  any  party  of  the  benefit 
thereof,  unless  such  acknowledgment  or  promise  shall  be 
made  or  contained  by  or  in  some  writing  to  be  signed  by  the 
party  chargeable  thereby.  It  is  also  enacted.  That  where 
there  shall  be  two  or  more  joint  contractors,  or  executors,  or  ad- 
ministrators of  any  contractor,  no  such  joint  contractor,  execu- 
tor or  administrator,  shall  lose  the  benefit  of  the  said  enact- 
ment, (21.  Jac.  1.)  so  as  to  be  chargeable  in  respect  or  by 
reason  only  of  any  written  acknowledgment  or  promise  made« 
and  signed  by  any  other  or  others  of  them ;  provided  always^ 
that  nothing  herem  contained  shall  alter  or  take  away,  or  lessen 
the  effect  of  any  payment  of  any  principal  or  interest  made  by 
any  person  whatsoever ;  provided  also,  that  in  actions  to  be 
commenced  against  two  or  more  such  joint  contractors,  or  exe- 
cutors, or  administrators,  if  it  shall  appear  at  the  trial  or 
othermse,  that  the  plaintiff,  though  barred  by  the  said 
recited  act,  or  this  act.  as  to  one  or  more  of  such  joint  con- 
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tractors,  or  executors,  or  administrators,  shall  nevertheless  be 
intiUed  to  recover  against  any  other  or  others-  of  the  defeiMl- 
ants,  by  virtue  of  a  new  acknowledgment  or  promise,  or  other- 
wise judgment  may  be  given  and  costs  allowed  for  the  plain- 
tifF  as  to  such  defendants,  against  whom  he  shall  recover,  and 
for  the  other  defendant  or  defendants  against  the  plaintiff. 

And  by  the  third  section,  it  is  enacted.  That  no  indorse^ 
ment  or  memorandum  of  any  payment,  written  or  made  after 
the  time  appointed  for  this  act  to  take  effect,  upon  any  pro- 
missoiy  note,  bill  of  exchange,  or  other  writing,  by  or  on  the 
behalf  of  the  party  to  whom  such  payment  niall  be  made, 
shall  be  deemed  sufficient  proof  of  such  payment,  so  as  to  take 
the  case  out  of  the  operation  of  the  said  statute. 

This  statute  began  to  operate  on  the  1st  January,  1829. 
Though  it  alters  the  law  respecting  verbal  promises,  it  seems  to 
l^ve  the  authority  of  the  decisions  relating  to  the  payment  of 
principal  or  interest  untouched. 

In  an  action  on  a  joint  and  several  promissory  note,  a^^inst 
the  representatives  of  a  surety  who  had  signed  die  note,  it  was 
held,  that  payment  of  interest  by  the  principal,  within  six 
years  and  during  the  lifetime  of  the  surety,  was  sufficient  to 
take  the  case  out  of  the  statute,  as  against  the  representatives. 
Burleigh  v.  Stott,  S  B,6(C,  36.  So  payment  of  a  dividend, 
under  a  commission,  asainst  one  of  the  makers  of  a  joint  and 
several  note,  has  been  held  to  take  the  case  out  of  the  statute, 
in  an  action  against  the  other  maker.  Jtuikson  v,  Fairbanks 
2  H,  Bl.  340  ;  and  see  Brandram  v.  Wharton,  IB.  8^  A.  463.  But 
where  A.  &  B.  made  a  joint|and  several  promissory  note,  and  A. 
died,  and  ten  years  after  his  death,  B.  paid  interest  upon  the 
note ;  in  an  action  against  the  executors  of  A.,  it  was  held 
that  the  payment  of  interest  by  B.  did  not  take  the  case  out 
of  the  statute,  so  as  to  make  the  defendants  liable.  Atkiru  v. 
Tredgold,  2  £.  ^  C.  23. 

For  the  law  as  it  stood  before  the  passing  of  the  statute,  9 
6.  4.  c.  14  ;  see  Whiteombe  v.  Whiting,  DougL  652.  HaUiday 
V.  Ward,  3  Campb.  32.  Holme  v.  Green,  1  Stark,  488. 
Leaper  v.  TatUm,  16  Eatt,  420.  Eatterby  v.  Pullen,  3  Stark. 
186.  Pillam  v.  Foster,  I  B.S^C.  248.  2  J).^  A.  363.  5.  C. 
Perham  v.  Raynd,  2  Bingh,  306. 

Competency  of  witnesses  —  drawer."]  The  drawer  of  a  bill  is 
in  eeneral  a  competent  witness,  either  for  the  plaintiff  or  for  the 
defendant.  Thus,  in  an  action  against  the  acceptor  of  a  bill, 
the  drawer  was  called  by  the  plaintiff  to  prove  the  defendant's 
handwriting,  which  was  stated  by  the  defendant  to  be  a  forgery, 
on  it  being  objected  that  the  witness  was  not  competent,  be- 
cause in  case  the  jury  found  the  bill  a  forgery,  he  might  be 
committed  and  tried  for  a  capital  offence ;  Ixird  Kenyon  said, 
"  If  any  interest  in  the  event  of  this  cause  could  be  brought 
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home  to  the  witness,  or  the  verdict  on  it  could  be  given  in 
evidence  in  his  favor  in  another  cause,  that  might  disqualify 
him,  but  I  see  here  no  interest  suffident  to  impeach  his  com- 
petency. The  objection  to  the  competency  of  a  witness,  arises 
from  his  having  a  civil  interest,  not  from  any  bias  he  may  have 
from  an  apprehension  that  the  testimony  which  he  is  Obout  to 
give  may  have  an  effect  in  a  criminal  proceeding.  That  is 
matter  of  observation  as  to  his  credit,  but  it  is  no  objection  to 
admissibility."  The  witness  was  admitted.  Dickinson  v.  Pren- 
tice,  4  Esp.  32.  So  in  an  action  against  the  acceptor,  the 
drawer  and  payee  may  be  called  to  prove  his  own  indorse- 
ment. WelUheir  v.  Cox,  cor.  Abbott  C.  /.  1826.  Chitty, 
416.  7th  Ed. 

In  an  action  against  the  acceptor  of  a  bill,  the  defendant 
called  the  drawer  (who  had  indorsed  the  bill  to  the  plaintiff  for 
an  usurious  consideration)  to  prove  the  usury,  and  Lord  Ken- 
yon  thought  that  a  release  from  the  acceptor  was  necessary. 
Rich  V,  Topping,  Peahe,  224.  But  in  a  subsequent  case  where, 
in  a  similar  action,  the  drawer  was  produced  to  prove  usury  in 
the  indorsement  of  the  bill  by  himself,  Lord  EUenborou^h  said, 
he  was  admissible  on  the  ground  of  the  verdict  not  bemg  evi- 
dence in^any  trial  against  Uie  witness,  whose  name  was  on  it ; 
that  the  usury  did  not  destroy  the  bill,  so  that  it  could  never  be 
produced  a^n,  for  that  the  plaintiff  might  sue  on  it,  and 
recover  against  the  witness.  Brard  v.  Ackerman,  5  Esp.  119. 
In  an  action  by  the  indorsee  against  the  acceptor  of  a  bill,  the 
drawer  was  called  for  the  defendant  to  prove  that  he  had  paid 
the  bill.  Lord  Kenyon  admitted  his  evidence,  but  it  appearing 
that  he  had  received  due  notice,  and  was  therefore  liable  him- 
self on  the  bill,  his  Lordship  inclined  to  think  this  objection 
good.  Humphrey  v.  Moxon,  Peake,  52.  But  supposing  him 
still  liable,  the  verdict  in  this  action  would  not  be  evidence  in 
an  action  brought  by  the  indorsee  against  himself ;  and  in  de- 
feating this  action,  therefore,  he  would  be  rather  speaking 
against  his  own  interest.  In  an  action  by  the  indorsee  against 
the  acceptor  of  a  bill,  one  Taylor,  the  drawer  and  first  indorser, 
was  called  for  the  defendant  to  prove  that  he  had  paid  the  bill. 
Tavlor  was  at  the  time  a  prisoner  on  a  charge  of  forgoing  the 
bill  in  question,  but  Lord  Kenyon  refused  to  reject  his  testi- 
mony. Barber  v.  Gingellp  3  Esp.  60.  In  an  action  by  the 
payee  against  the  acceptor,  the  defence  was,  that  the  plaintiff 
had  discharged  the  drawer  as  to  part  of  the  bill,  and  the  ac- 
ceptor for  the  residue,  to  establish  which  the  drawer  himself 
was  called,  and  upon  argument  admitted  by  Lord  Ellenborough. 
Pool  V,  Bousfield,  1  Campb.  55. 

But  in  an  action  against  the  acceptor  of  a  bill  accepted  for 
the  accommodation  of  the  drawer,  the  latter,  or  his  wife,  is  not 
a«competent  witness  for  the  defendant,  since,  in  case  the  plain- 
tiff should  recover,  the  drawer  would  be  liable  to  the  defendant 
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in  an  action  for  money  paid  to  his  use,  and  also  for  the  costs. 
Thus  where,  in  an  action  by  the  indorsee  against  the  acceptor 
<rf  an  accommodation  bill,  where  the  wife  of  tiie  drawer  was 
called  to  prove  usury  in  the  indorsement  of  the  bill  by  hnnself 
to  one  Reeves,  who  had  indorsed  it  after  due  to  the  plaintiff, 
the  court  of  Common  Pleas  held  that  she  was  not  a  competent 
witness.     Per  Mansfield  C.  J.    •*  An  objection  was  taken  to 
the  witness,  who  was  the  wife  of  the  drawer,  and  the  objection 
was  overruled  on  the  ground  that  it  is  now  the  practice  to  re- 
ceive persons  whose  names  are  on  bills  of  exchange  as  wit- 
nesses to  impeach  such  bills.    And  so  it  is;   but  here  the 
question  is,  inasmuch  as  this  was  an  action  against  the  accep- 
tor, whether  she  could  be  received  as  against  the  acceptor,  the 
drawer,  as  it  was  contended,  being  interested  to  defeat  the 
action ;  the  doubt  viras  this,  the  drawer  has  an  interest  to  pro- 
tect the  acceptor ;  the  acceptor  will  have  a  right  against  the 
drawer,  to  make  the  drawer  pay,  not  only  the  money,  but  all 
damages  the  acceptor  may  sustam  by  being  sued  for  it,  for  the 
drawer  of  an  accommodation  bill  is  bound  to  indemnify  the 
acceptor  against  the  consequences  of  an  acceptance  made  for 
the  accommodation  of  the  drawer ;  we  ve  therefore  of  opinion, 
that  the  drawer  cannot  be  a  witness."  Jones  v.Brooke,  4  Taunt, 
464.     HardwieUv.  Blanchard,  Goto,  113.     Bottomley  r.  Wil' 
son,  3  Stark,  148.    When  the  witness  has  become  bankrupt, 
and  the  costs  are  provable  under  his  commission,  and  he  has 
obtained  his  certificate,  he  is  then  admissible.     Brind  v.  Ba- 
con, 6  Taunt.  183.     Moody  v.  King,  2  B.  ^  C.  668.     So  he 
may  be  rendered  competent  by  a  release  from  the  acceptor. 
Cartwright  v.  Willianu,  2  Stark.  340.   See  also  Sewell  v.  Stubbs, 
IC.SfP.  73. 

Competency  rf  tvitnesses — indorser,']     In  an  action  by  the  in- 
dorsee against  the  drawer  or  acceptor  of  a  bill,  the  indorser  is 
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ment  from  the  indorser,  it  is  not  certain  that  it  will,  and  wnat- 
ever  part  of  the  bill  or  note  the  indorser  is  compelled  to  pay,  lie 
may  recover  again  from  the  drawer  or  acceptor ;  for  the  defen- 
dant, because,  if  the  plaintiff  fails  against  the  drawer  or  accep- 
tor, he  is  driven  either  to  sue  the  indorser,  or  to  abandon  his 
claim.  Bayley,  422.  Thus  in  an  action  by  the  indorsee  of  a 
bill  against  the  acceptor.  Lord  Ellenborough  permitted  the 
l^aintiff  to  call  the  indorser  to  prove  his  own  handwriting. 
Richardson  v.  Allan,  2  Stark.  334.  So  in  an  action  by  the  in- 
dorsee against  the  drawer  of  a  bill  drawn  for  the  accommoda- 
tion of  the  payee,  the  latter  was  called  to  prove  that  he  had  in- 
dorsed it  to  ine  plaintiff  before  it  became  due,  in  payment  for 
goods  sold,  uid  Lord  Ellenborough  admitted  him,  saying  that 
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he  had  an  equal  interest  either  way ;  for  though  if  this  action 
^iited  he  would  be  liable  to  the  plaintiff  for  goods  sold,  yet  if  it 
succeeded,  he  would  be  liable  to  the  defendant  for  money  paid. 
Skuttlewdrth  v,  Stephens,  1  Qamph.  408.    So  in  an  action  by  the 
indorse  against  the  drawer  of  a  Ull,  an  intermediate  indorser 
was  called  to  prove  that  the  defendant  had  promised  to  pay  the 
bill  (there  being  no  direct  evidence  of  notice ;)  he  was  objected 
to  on  the  ground  of  interest,  as  if  the  plaintiff  succeeded  the 
bill  would  be  extinguished,  but  if  he  failed  he  might  still  sue 
the  first  indoraer ;  but  Lord  Ellenborough  said,  that  the  objec- 
tion would  exclude  the  party  to  a  bill  in  every  case  where  he 
comes  to  assist  the  plaintiff,  and  his  Lordship  did  not  think  that 
the  witness  had  such  a  direct  interest  in  the  suit,  as  to  render 
him  incompetent.    Stevens  v.  Lynch,  ^  Campb,  332.    And  in 
an  action  by  the  second  indorsee  against  the  first  indorser,  the 
second  indorser  was  held  a  competent  witness  to  prove  that  he, 
on  receiving  notice  of  dishonor  from  the  plainlin,  gave  notice 
thereof  to  3ie  defendant.    Amm.    3  Mar,  1822.     Cor,  Abbott 
C.  J,    Chitty,  417.    In  an  action  by  the  indorsee  against  the 
maker  of  a  note,  the  defendant  was  permitted  by  Lord  Kenyon 
to  call  the  indorser  to  prove  that  ne  had  paid  the  note  to  the 
plaintiff.     Charrington  v.  Milner,  Peake,  6.     Cooper  v,  Davies, 
1  Esp,  463.    So  in  an  action  by  the  indorsee  against  the  ac- 
ceptor of  a  bill  bearing  no  stamp,  it  was  held,  Uiat  the  defen- 
dant might  call  the  payee  to  prove  that  the  bill,  though  dated  at 
Hamburgh,  was  in  fact  drawn  in  London.    Jordmne  v.  Lash- 
broake,  7  T.  R,  601.  diss,  Ashhurst  J, 

In  an  action  by  the  indorsee  against  the  drawer  of  a  bill, 
the  indorser  was  called  to  prove  that  he  had  received  money  from 
the  drawer  to  take  it  up,  and  that  he  had  accordingly  satisfied 
it.  The  court  of  King*s  Bench  held  the  witness  competent. 
Per  Lord  EUenborough,  *'  It  appears  to  me,  in  a  very  simple 
and  clear  view  of  the  case,  that  the  witness  stood  indifferent. 
Qe  must  either  be  liable  to  the  plaintifils,  as  indorsers  of  the 
bftU,  or  to  Kershaw  (the  drawer)  for  the  money  received  by  him 
in  order  to  discharge  it.  It  is  true  that  in  tne  latter  case,  if 
these  plaintifis  recover,  he  may  also  be  liable  to  Kershaw  for 
the  costs  of  this  action ;  but  that  ailment  was  urged  in  Ilderton 
V,  Atkinsoti,  (7  T,  R,  481.)  without  effect.  This  record,  though 
evidence  of  the  fact  of  such  recovery,  would  not  relieve  Ker- 
shaw in  such  an  action  against  Wilby  Ahe  witness)  from  the 
proof  of  his  having  paid  uie  money  to  the  latter,  for  the  pur- 
pose of  satisfying  the  bill.  I  know  of  no  other  than  the  case  of 
Butckland  v.  Tankard,  (5  T.  R,  578.  pott,)  which  goes  on  the 
ground  of  more  or  less  difficulty  in  the  witness  in  establishing 
his  interest  against  one  or  other  of  the  parties.  But  all  the 
other  cases  go  on  the  broad  ground  of  interest  in  the  witness, 
and  as  he  seems  to  have  stood  indifierent  as  to  the  sum  in  dis- 
pute between  these  parties,  I  think  his  testimony  was  properly 
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received."  Birt  v.  Kershaw,  2  East,  458.  The  case  of  Birt 
V.  Kershaw  is,  however,  much  shaken  by  that  of  J&nes  v,  Brooke, 
4  TaunU  464.  ante,  p.  301.  where  the  circumstance,  that  the 
witness  would  be  liable  to  the  payment  of  the  costs  of  the  ac- 
tion, which  he  was  called  to  defeat,  was  held  to  render  him 
incompetent.     See  1  Phill.  Evid,  58.  2  Stark.  Ev.  300. 

In  an  action  by  the  indorsee  against  the  acceptor  of  a  bill, 
the  lajtter  called  tne  indorser  to  prove  that  the  bill  belonged  to 
him,  and  that  he  had  delivered  it  to  the  plaintiff  merely  for  the 
purpose  of  enabling  him  to  get  payment  from  the  acceptor,  and 
not  with  intent  to  convey  any  interest  to  him.    The  witness  was 
released,  but  Lord  Kenyon  rejected  him,  saying,  that  he  had 
an  interest  upon  which  the  release  could  not  operate.    On  a 
motion  for  a  new  trial,  the  court  agreed  in  opinion  with  Lord 
Kenyon,  who  said,  "  The  whole  question  turns  on  this,  whe- 
ther the  witness's  situation  would  or  would  not  be  bettered  by 
the  event  of  the  verdict  in  this  case.    I  am  still  of  opinion  that 
it  would,  for  if  the  plaintiff  should  succeed,  Gregson  (the  wit- 
ness) would  be  put  to  much  greater  difficulties  to  get  back  the 
money,  than  if  the  plaintiff  should  be  foiled  by  means  of  his 
testimony,  and  therefore  on  the  ground  of  interest  I  think  the 
witness  was  properly  rejected."     BuckUmd  v.  Tankard,  5  T. 
R,  578.  1  Esp.  85.  S,  C.    This  decision  appears  to  have  been 
disapproved  of  by  Lord  Ellenborough   in  Birt  v.  Kershaw, 
2  £ak,  451.  supra,  and  it  has  been  observed,   that  it  ap- 
pears to  be  the  only  case  which  has  been  decided  on  such  a 
ground ;  and  that  from  the  leading  cases  on  this  subject,  which 
rest  on  the  broad  ground  of  interest,  such  a  circumstance  may 
now  more  properly  be  considered  as  having  a  strong  influence 
on  the  witness,  but  not  as  forming  any  solid  objection  to  his 
testimony.    1  PhUl.  Evid,  63.  6th  ed. 

Although  an  indorser  is  in  general  a  witness  for  either  party, 
^et  if  the  bill  or  note  was  made  for  his  accommodation,  and  he 
las  become  bankrupt,  and  obtained  his  certificate,  his  situa- 
tion is  altered.  In  an  action  by  the  indorsee  against  the  maker 
of  a  note,  the  defence  was,  that  it  was  an  accommodation  note, 
and  had  been  indorsed  to  the  plaintiff  after  it  was  due.  To  prove 
this,  Howard,  the  payee  and  indorser,  was  called,  but  being 
examined  on  the  voire  dire,  it  appeared  that  since  the  date  of 
the  note  he  had  become  baiikrupt,  and  obtained  his  certificate. 
Bayley  J»  held,  that  he  was  not  a  competent  witness  as  he 
was  no  longer  liable  to  the  plaintiff,  but  would  be  liable  to  the 
defendant  if  he  were  obliged  to  pay  the  promissory  note  drawn 
for  his  accommodation.  Maundretl  v.  Kennett,  1  Campb,  408. 
(n.)  Independently  of  the  bankruptcy,  the  witness  in  this 
case  seems  to  have  been  incompetent,  as  in  a  case  of  a  verdict 
against  the  defendant,  he  would  have  been  liable  to  pay  the 
costs. 


hf 
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Compet&tcy  of  wUnestes — acceptor,  drawee,  or  mcJ^r,']  In 
an  action  against  the  drawer  of  a  bill,  the  acceptor  is  a  compe- 
tent  witness  to  prove  that  he  had  no  effects  in  his  hands,  be- 
longing to  the  defendant,  so  as  to  excuse  the  proof  of  notice ; 
for  though  the  plaintiff  should  recover,  the  witness  is  still  liable 
to  the  defendant.  Staples  v.  Okines,  1  Esp.  332.  So,  the 
drawee  may  be  called  to  prove  the  same  fact.  Legge  v,  Thorpe, 
2  Campb.  310.  So,  what  was  said  by  the  drawee  on  the  bill 
being  presented  when  due,  is  evidence,  on  the  ground  that  he 
is  the  agent  of  the  defendsint  for  payment  of  the  bill ;  but  what 
passed  between  the  dcawee  and  tne  holder  after  the  bill  has  be- 
come due  is  not  evidence.  Prideaux  v,  Colliert  2  Stark,  57. 
In  an  action  against  the  drawer  of  a  bill,  accepted  by  Hill  & 
Co.  a  witness  was  called  for  the  defendant,  to  prove  a  set  offl 
It  appearing  that  he  was  one  of  the  acceptors,  the  was  objected 
to  as  incompetent ;  but  it  was  answered  that  he  was  competent, 
since,  if  he  defeated  the  action,  he  would  be  liable  to  the 
plaintiff.  Dampier  J,  however,  was  of  opinion,  that  the  wit- 
ness was  incompetent,  since  he  was  interested  in  lessening  the 
balance,  being  answerable  to  the  defendant  for  what  the  plain- 
tiff should  recover.  Mainwaring  v.  Mytton,  1  Stark,  84. 
Upon  this  case,  it  has  been  observed,  that  if  the  drawer  is  pro- 
tected against  the  holder  by  a  cross-demand  he  has  against  the 
holder ;  qware,  is  not  such  demand,  when  set  off,  equivalent 
to  payment,  and  will  not  the  drawer  be  entitled  to  call  on  the 
acceptor  for  the  full  amount  of  the  bill,  at  much  as  if  he  had 
paid  the  full  amount  in  money  1    Bay  ley,  424. 

In  an  action  by  the  indorsee  against  ue  payee  of  a  note,  the 
defendant  called  the  maker  to  prove  an  alteration  in  the  date, 
and  Lord  Mansfield  admitted  him,  as,  at  all  events,  he  was 
liable  to  pay  the  note.  Levi  v,  Essex,  Mich,  1775.  2  Etp, 
Dig,  211.  ^th  ed.  So,  in  an  action  by  Venning,  as  indorsee 
of  a  note,  against  Shuttleworth  as  payee  and  indorser,  the 
plaintiff  called  the  drawer  to  prove  notice  to  the  defendant;  he 
was  objected  to,  but  per  Lord  Kenyan,  Stat  indifferenter,  and 
he  was  accordingly  admitted.  Ventiing  v.  Shuttleworth,  1796. 
BayUy,  422. 

In  an  action  against  one  of  the  makers  of  a  promissory  note, 
the  other  maker,  who  vras  not  sued,  was  called  to  prove  the 
handwriting  of  the  defendant,  and  the  court  of  K.  B.  held  him 
competent,  for  if  the  plaintiffs  recovered  agunst  the  defendant, 
the  witness  would  be  liable  to  him  for  contribution  ;  or  if  they 
failed,  they  might  resort  to  the  witness  for  the  whole,  and  then 
the  witness  would  be  entitled  to  contribution  from  the  defend- 
ant ;  so  that,  quacunque  vid  datd,  the  witness  stood  indiffeient. 
York  V,  Blott,  5  M,  S^  S,  71. 

In  an  action  against  the  drawer  of  a  bill,  the  acceptor  was 
called  for  the  detendant  to  prove,  that  after  being  accepted  by 
him,  and  indorsed  by  the  defendant,  the  bill  was  put  into  his 
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(the  acceptor's)  hands,  for  the  purpose  of  getting  it  discounted, 
that  he  took  it  for  that  purpose  to  the  plaintiff,  who,  having 
got  hold  of  it,  refused  either  to  discount  or  return  it.  It  was 
objected,  that  the  witness  was  incompetent  on  the  ground  of 
interest,  and  Lord  Tenterden  C.  J.  rejected  him.  The  court 
of  K.  B.  refused  a  rule  for  a  new  trial,  moved  for  on  the  ground 
that  the  witness  was  improperly  rejected.  Per  Lord  Tenter- 
den, "  I  am  of  opinion,  that  the  testimony  of  Benzeville  (the 
acceptor)  was  properly  reiected.  It  appeared  by  the  statement 
of  the  defendant's  counsel,  that  Benzeville  was  answerable  for 
the  payment  of  this  bill  by  himself,  and  there  was  an  implied 
undertaking  by  him  to  indemnify  Lowe  (the  drawer  and  defend- 
ant). He  was  therefore  interested  in  the  result  of  the  action, 
inasmuch  as  the  costs,  if  the  plaintiff  succeeded,  would  ulti- 
mately fall  on  himself."  Edmonds  v,  Lowe,  8  B.  ^  C.  409. 
(^Note  66.) 


soo 


CHAPTER  XIII. 


OF  THE  SUM  RECOVERABLE. 
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The  plaintiff  in  an  action  on  a  bill  or  note  is  entitled  to  re- 
cover tne  principal  and  interest,  and  expenses,  and  in  some 
cases  re-exchange  and  damages. 

Prineipal,']  In  general  the  plaintiff  is  entitled  to  recover  the 
whole  of  the  principal  money,  even  though  as  against  some 
other  party,  he  will  not  be  entitled  to  retain  the  wlrole  amount. 
Thus  where  a  bill  is  given  for  a  valuable  consideration  between 
the  drawee  and  drawer,  the  indorsee,  though  he  has  not  given 
his  indorser  the  full  amount  of  the  bill,  may  yet  recover  the 
the  whole,  and  be  the  holder  of  the  surplus  above  the  sum 
he  has  really  paid,  to  the  use  of  the  indorser.  Wiffen  v.  Roberts, 
1  Esp*  261.  ante,  p.  105.  Whether  the  indorsee  of  a  bill,  re- 
ceiving part  payment  from  the  piyee,  may  recover  the  whole 
amount  against  the  drawer,  does  not  appear  to  be  vrell  settled. 
The  case  otJohnton  v^Kennum,  asieported  in  2WiU,  262,  is  as 
follows ;  the  action  was  brought  by  Johnson  the  indorsee  against 
Kennion,  the  drawer  of  a  bill  for  1000/.  payable  to  Benson, 
who  indorsed  to  the  plaintiff  in  order  to  get  the  bill  discounted. 
The  plaintiff  delivered  the  bill  to  Baldwyn,  who  advanced  the 
the  whole  money;  Benson  paid  2322.  to  the  plaintiff,  then 
Baldw3rn  redelivered  the  bill  to  the  plaintiff,  who  repaid 
him  the  residue*    There  was  a  verdict  for  the  whole  10002. 
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Upon  shewing  cause  why  there  should  not  be  a  new  trial,  the 
plaintiff  having  been  paid  part  of  the  sum,  Lord  Camden  C.  J. 
said,  "  Consider  the  nature  of  these  contracts ;  they  are  negotiable 
bills,  pacing  through  the  hands  of  divers  persons,  and  though 
there  are  many  indorsements  on  the  bill,  yet  there  is  but  one 
security  for  one  sum  of  money,  and  he  who  has  the  possession 
of  the  bill,  may  bring  his  action  ;  where  there  are  many  iudor- 
aers,  the  indorsees  have  a  right  of  action  in  succession,  but 
there  is  but  one  right  of  action,  under  the  bill  against  one  per- 
son at  one  and  the  same  time.  The  bill  being  in  one  indorsee's 
hand,  the  indorser  pays  a  part,  and  the  objection  is,  that  this 
ought  to  be  considered  as  a  payment  for  the  drawer,  but  I 
thmk  toto  cxlo  it  is  otherwise,  because  the  indorser  is  no  ser- 
vant, nor  is  agent  to  the  drawer.  Suppose  Benson  had  paid 
the  whole  lOOOLto  Johnson,  and  Benson's  name  had  not  been 
struck  out,  and  an  action  brought  in  Johnson's  name  against 
the  drawer,  will  you  say  the  action  will  not  lie  ?  Suppose  after 
a  recovoy  against  Kennion  he  had  run  away,  coma  Benson 
have  had  a  right  to  come  against  Johnson  before  any  satisfaction? 
The  bill  is  a  security  for  every  indorsor  as  cestuy  que  trust ; 
I  think  it  is  a  plain  case  that  Johnson  has  a  r%ht  to  recover  the 
whole  money,  and  when  he  receives  it  he  will  have  received 
232Z.  of  Benson's  money ;  defendant  has  no  reason  to  complain." 
The  authority  of  Johnson  v.  Kennion  was  f  ecognised  by  the 
court  of  Common  Fleas  in  Wabvyn  v.  St,  Quintin,  1  B.  ^  P. 
658.  Per  Eyre,  C,J,  **  One  indorser  may  pay  the  whole  money 
due  upon  a  bill  to  another  indorser  vrithout  satisfying  the  bill  as 
between  him  and  the  acceptor  and  the  drawer.  It  is  every  day's 
pcactice  for  a  dishonored  bill  to  be  thrown  back  upon  the  first 
indorser,  each  indorser  taking  back  from  his  immediace  indorser 
what  he  had  paid  on  account  of  the  bill,  and  at  the  same  time 
delivering  up  the  bill  to  him,  and  the  latter  again  throwing  it 
back  on  his  immediate  indorser,  till  it  at  last  arrives  at  the  first 
indorser.  They  may  anange  the  matter  among  themselves,  and 
any  one  indorser  may  sue  the  acceptor  or  drawer,  instead  of  any 
of  the  preceding  indorsers,  striking  out  the  names  upon  the  bill 
b^w  his  own.  According  to  &e  very  perplexed  report  of  the 
case  of  Johnson  v.  Kennion,  in  2  Wils.  262.,  the  first  indorsee 
of  a  dishonored  bill  for  10002.  after  rec^ving  232/.  from  the 
payee,  who  indorsed  it  to  him,  and  getting  back  the  bill  from 
BaJdwyn,  to  whom  he  had  indorsed  it  for  value,  and  to  whom 
be  returned  the  money,  recovered  the  whole  lOCiOi.  against  the 
drawer,  and  on  a  motion  for  a  new  trial,  the  verdict  was  con- 
firmed, and  very  rightly.  It  was  nothing  to  the  drawer  how 
the  indorsers  arranged  tiie  buuness  among  themselves.  The 
point  of  notice  supposed  to  be  an  ingredient  in  the  case  in  Mr. 
Justice  Buller*s  note  did  not  arise.  It  was  assumed  that  the 
drawer  was  liable.    The  question,  as  far  as  I  can  c<^lect  it. 
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was,  whether  the  indorsee  should  recover  the  whole  10002. 
against  the  drawer,  having  received  232i.  upon  the  bill  from 
the  first  indorser,  which  is  exactly  our  case,  and  it  was  held 
that  he  should,  that  he  might  recover  for  the  first  indoiser  the 
232/.  which  the  latter  had  paid,  and  that  the  defendant  could 
have  no  reason  to  complain,  for  he  only  paid  what  he  ought  to 
pay.  If  the  acceptor  nad  paid  any  thing  on  account  of  the 
oill,  it  had  been  otherwise ;  so  much  of  the  bill  would  then 
have  been  satisfied,  and  at  furthest  the  residue  only  could  be 
recovered  against  the  drawer."     {See  Note  57.) 

But  in  an  action  by  the  indorsee  against  the  acceptor  of  a 
bill,  where  it  appeared  that  the  plaintiff  had  received  part  of 
the  amount  from  the  drawer,  the  court  of  Common  Fleas  held 
that  he  was  only  entitled  to  recover  the  residue  from  the  accep- 
tor. Per  Wilson  J.  "I  had  no  doubt  on  this  question  till  the 
case  of  Johnson  v,  Kennion  {mpra)  was  cited ;  but  that  was 
done  away  with  by  what  has  fallen  from  my  Lord.  Indeed, 
that  case  is  inaccurately  reported,  and  I  am  much  disposed  to 
think,  that  the  Chief  Justice  never  said  what  he  is  there  stated 
to  have  said.  That  also  might  have  been  the  case  of  a  promis- 
sory note,  instead  of  a  bill  of  exchange.  But  there  my  bro- 
ther Gould  says,  that  where  the  defendant  had  paid  the  amount 
of  the  bill,  there  {was  an  end  of  the  contract.  So  here,  the 
drawer  having  paid  part,  and  the  acceptor  the  residue,  the  con- 
tract was  at  an  end,  the  acceptor  being  the  agent  of  the 
drawer.  There,  also,  my  brother  Gould  says,  where  the 
drawer  of  a  bill  has  paid  part,  you  may  indorse  it  over  for  the 
residue.  But  that  is  for  the  protection  of  the  indorsee.  Hefe 
the  plaintiff  knew  how  much  was  due ;  no  such  special  in- 
dorsement was  necessaty.  The  case  then  of  Johnson  v.  Kenni4m 
does  not  influence  the  present ;  but  even  if  it  did,  I  shall 
think  the  justice  of  this  cause  much  in  favor  of  the  defendant. 
The  plaintiff  has  received  all  the  money,  and  yet  desires  to  be 
a  trustee  for  the  drawer,  and  receive  again  from  the  acceptor, 
that  which  the  drawer  has  paid.  B^des,  though  the  jpie- 
sumption  is,  that  the  acceptor  of  a  bill  of  exchange  has  erocts 
of  the  drawer  in  his  hands,  at  the  time  of  the  acceptance ;  yet, 
in  fact,  the  eflects  are  often  sent  after  the  acceptance."  ^  Bacon 
V.  Searles,  1  H.  BL  88.  So,  where  in  an  action  a^nst  the 
acceptor  of  a  bill  for  300<.,  the  plaintiff  took  a  verdict  for  the 
whole  sum,  on  which  the  defendant  filed  a  bill  against  him  in 
the  exchequer,  when  he  admitted  in  his  answer  that  he  had 
previously  received  1802.  from  the  drawer.  On  motion  for  a 
new  trial.  Lord  Mansfield  said,  **  The  verdict  is  certainly 
taken  for  1802.  more  than  was  due ;  there  was  no  admission  of 
the  payinent  at  the  trial>  which  vrasvery  wrong,  and  has  been 
the  occasion  of  fiUng  a  bill  in  the  exdbequer ;  therefore  there 
ought  to  be  a  deduction  of  the  money  received,  and  a  propor- 
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tionable  part  of  the  interest,  together  with  all  the  costs  in  the 
exchequer."     Pierian  v,  Dunhp,  Cowp,  571. 

Interest — when  due.]    Interest  is  due  on  all  bills  of  ex- 
change and  promissory  notes,  payable  at  a  day  certain,  or  after 
demand,  if  payable  on  demand.    Per  Cur.  Blaney  v.  Hend' 
ricks,  2  W»  Bl.  761.  As  to  the  proof  of  interest  on  the  latter, 
tee  pott.  Chapter  XIV.  It  is  due  upon  bills  and  notes,  whether 
expressed  to  be  payable  in  the  instrument  or  not.    Where  the 
interest  is  expressly  agreed  to  be  paid,  it  forms  part  of  the 
debt ;  but  where  it  is  not  expressly  agreed  to  be  paid,  although 
bv  the  usage  of  trade,  it  is  payable,   yet  it  can  only  be 
claimed  by  way  of  damages,  and  the  jury  may  allow  such  an 
amount  of  interest  as  they  tldnk  fit,  or  may  even  allow  nothing 
in  case  they  are  of  opinion  that  the  delay  of  payment  has  been 
occasioned  by  the  default  of  the  holder.     Vatneron  v.  Smith, 
2B.6^  A.  308,  post.    Ex  parte  WiUiams,  1  Rose,  401.     £x 
paHe  Marlar,  1  Atk.  150.     Ex  parte  Cocks,  1  Bote,  318.     See 
post.  Chapter  XIV.  But  where  the  holder  himself  has  not  been 
in  default,  there  appears  to  be  no  case  in  which  interest  has 
been  refused.    Laing  v.  Stone,  1  M,  &^  M.  229.  (n.)    In  an 
action  against  the  maker  of  a  promissoiy  note  above  thirty 
years  overdue,  the  payee  having  resided  abroad  during  that 
time ;  the  jury  only  gave  damages  to  the  amount  of  the  prin- 
cipal, and  the  court  of  King*8  Bench  refused  to  disturb  the 
verdict.     Per  Bay  ley  J.    *'  I  am  of  opinion  in  this  case,  that 
the  question  of  interest  was  entirely  for  the  decision  of  the  juiy, 
and  1  think  they  have  decided  rightly.    Interest  upon  a  bill  of 
exchange  or  promissory  note  is  no  part  of  the  debt,  and  it  has 
been  decided  in  the  case  of  bankruptcy,  that  interest  on  such 
securities  cannot  be  added  to  the  principal  to  make  good  the 
petitioning  creditor's  debt.    It  has  been  clearly  decided,  that 
the  interest  is  the  damage  for  the  detention  of  the  debt."    Ab- 
bott C.  J.  added,  that  during  the  time  the  plaintiff  was  an 
alien  enemy,  it  would  have  b^n  illegal  to  pay  him  the  debt, 
and  that  for  that  interval  therefore  damages  could  not  legally 
have  been  given.  Du  Belloix  v.Lord  Waterpark,  \  D.6^  R.  16. 
Bayley,  281.  S.  C.  and  see  Laing  v.  Stone,  I  M.^  M.  229.  (n.) 
So,  where  in  an  action  against  the  executrix  of  the  maker  of  two 
notes,  it  appeared  that  the  defendant  had  tendered  the  money 
to  the  holder,  but  that  the  holder  having  mislaid  the  notes,  the 
money  was  not  paid.  Lord  EUenborough  said,  '*  I  think  in- 
terest ought  to  stop  from  the  offer  to  pay.    Interest,  properly 
speaking,  is  a  compensation  agreed  to  be  paid  for  the  use  of 
money  forborne  by  the  lender  at  the  borrower's  request.    It  is 
more  frequently  recovered  in  the  shape  of  damages  for  money 
improperly  retained  by  the  debtor,  contrary  to  the  request  of 
the  creditor.    But  in  neither  of  these  ways  can  interest  conti- 
nue to  run  after  an  offer  to  pay  the  pnncipal  upon  a  reasonable 
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condition^  which  the  j>ai^  to  feceive  it  refuses,  or  is  not  in  a 
situation  to  fulfil."  Verdict  for  principal  and  interest  down  to 
the  tender.  Dent  v.  Dunn,  3  Campb.  297.  So  where  there  b 
no  person  in  esse  entitled  to  receive  the  amount  of  the  bill,  in- 
terest is  not  payable  for  that  period.  Thus,  where  a  bill  of 
exchange  was  indorsed  by  an  agent  to  his  principal,  the  lat- 
ter having  died  before  the  indorsement,  which  was  unknown  to 
the  agent,  it  was  held  that  the  administrator,  who  sued  the  ac- 
ceptor of  the  bill,  was  only  entitled  to  recover  interest  from  the 
time  of  the  fresh  demand  by  him.  Murray  v.  the  East  India 
Company,  5  B.^A,  204. 

Where  goods  have  been  sold  to  be  paid  for  by  a  bill  which 
has  not  been  given,  the  vendor  is  entitled  to  interest  from  the 
time  when  the  bill,  if  given,  would  have  become  due.  MiddU- 
tonv,  GiU,  4  Taunt,  298.  Porter  «•  Palsgrave,  2  Campb*  472. 
Loiondes  v.  CoUens,  17  Ves,  27. 

Interest*—for  what  period  payable,"]  Where  a  bill  or  note 
specifies  that  interest  shall  be  paid,  it  is  payable  from  the  date ; 
without  such  words,  from  the  tmie  when  the  bill  or  note  becomes 
due.  Kennerley  v.  Nash,  1  Stark,  452.  Orr  v,  Churchill,  1  H. 
BU  227.  Doman  v.  Dibdin,  Ry.  ^  Moo,  381.  Upon  a  bill  or 
note  payable  on  demand,  interest  is  given  from  the  time  of  the 
demand  proved.  Bkmey  v,  Hendrioks,'2  W,  BL76l,ante,  p,  309. 
Cotton  V.  Horsemanden,  Pr,  Reg,  357.  Upton  v.  Lord  Ferrers, 
6  Ves.  803.  But  where  by  the  terms  of  a  note,  the  maker 
undertook  to  pay  legal  interest  on  demand.  Lord  Ellenborough 
held  that  this  must  mean  from  the  date  of  the  note.  Hopper  v, 
Richmond,  1  Stark,  508* 

As  against  the  acceptor  of  a  bill,  or  the  maker  of  a  note 
payable  at  a  certain  time  after  date,  the  interest  begins  to  run 
without  any  previous  demand,  from  the  day  of  date,  or  from  the 
day  of  the  bill  or  note  becoming  due  as  already  steted,  vide 
supra ;  but  with  regard  to  the  drawer  of  a  bill  it  has  been  held 
that  he  is  not  liable  to  pay  interest  until  he  receives  notice  of 
dishonor.  Walker  v.  Barnes,  5  Taunt,  240.  1  Marsh.  36.  S.  C. 
ante,  p.  73.  Upon  this  case  a  doubt  has  been  expressed  by  a 
writer  of  high  authority  whether  the  non-payment  by  the  drawee 
was  not  a  breach  of  the  drawer's  contract,  and  whether  the 
holder  was  not  entitled  to  interest  for  not  receiving  on  the  day 
when  the  bill  became  payable,  what  the  defendant  undertook 
he  should  receive  on  that  day.  It  may  be  observed,  however., 
continues  that  learned  person,  in  support  of  this  decision,  that 
the  constant  form  in  assumpsit  against  a  drawer  or  indorser, 
makes  him  promise  only  for  the  amount  of  the  money  men- 
tioned in  the  bill.  It  is  silent  as  to  interest*  It  is,  however, 
silent  also,  as  to  expenoes.    Bay  ley,  280. 

With  regard  to  the  time  up  to  which  interest  is  to  be  com- 
puted, it  is  now  settled  that  it  is  to  be  carried  down  to  the 
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time  when  fizral  judgment  is  signed.  BMmou  v.  Bland,  2 
Burr,  1077*  1088.  Bayley  279.;  and  tee  Jaroldv,  Rowe,  8 
Price,  582.  Upon  error  in  the  exchequer  chamber,  where  the 
judgment  is  for  principal  and  interest  on  a  bill  of  exchange  or 
promissory  note,  Uie  practice  is  for  the  officer  of  the  court  to 
sever  that  part  of  the  judgment  which  was  for  interest  from  the 
principal,  by  reference  to  the  instrument  stated  on  the  record^ 
by  which  it  became  due,  and  to  compute  interest  on  the  prm-^ 
cipal  only.  SutUmv.  Mm-ean,  5  Taunt.  758.  Tidd*s,  Pr.  1242. 
8tfc  ed.  With  regard  to  the  adlowance  of  interest  in  trorer  for 
bills  of  exchange,  Lord  EUenborough  ruled  that  the  damages 
were  to  be  calculated  by  the  amount  of  the  principal  and  inte- 
rest  due  upon  the  bills  at  the  time  of  the  demand,  and  refusal  to 
deliver  them  up.,  Mercer  v,Jone»,  3  Camph,  477.  However,  in 
other  cases  interest  has  been  allowed  in  the  exchequer  chamber 
on  the  affirmance  of  a  judgment  in  an  action  of  trover  for  bills 
of  exchange  from  the  time  of  the  first  judgment;  Aikmuv, 
Wheeler,  3  B.  ^  P.  N.  R.  205.  Watts  v.  Taussaint,  5  Taunt, 
758 ;  though  the  practice  is,  in  the  exchequer  ehamber,  to  give 
interest  only  in  cases  where  interest  is  recoverable  below. 
Tidd'sPr.  1241.  Sthed. 

In  some -cases  of  foreign  bills,  damages  are  allowed  by  &e 
custom  of  merchants,  which  may  afifect  the  calculation  of  inte- 
rest, as  in  the  following  case.  In  an  action  against  the  drawer 
of  a  bill  drawn  at  Barbadoes,  at  sixty  days'  sight,  refused  ac- 
ceptance on  17th  April,  and  refused  payment  on  19th  June, 
the  only  question  was  from  what  penod  interest  was  to  be 
calculated.  Lord  EUenborough  left  this  upon  the  custom  of 
merchants,  to  the  gentlemen  of  the  special  jury,  who  said  the 
holder  of  the  bill  was  entitled  to  ten  per  cent,  as  damages,  and 
that  interest  was  to  be  allowed  only  from  the  time  when  the 
bill  was  presented  for  payment,  and  the  foreman  observed  be 
had  known  it  so  settl^  in  a  case  before  Mr.  Justice  Buller. 
Gantt  V.  Mackentie,  3  Campb.  51.  But  in  a  case  of  Harmon 
V,  Dickson,  tried  the  same  sittings,  which  was  an  action  against 
the  indorser  of  a  bill  drawn  upon  England  from  N.  &  Wales, 
the  plaintiff  did  not  claim  any  per  centage  upon  the  principal  as 
dams^s,  and  was  allowed  interest  from  the  time  the  bill  was 
dishonored  for  non-acceptance.   3  Campb,  52.  (n.)  {Note  58.) 

Expenses,]  The  only  incidental  expense  in  the  case  of  the 
person  who  made  the  presentment,  is  the  charge  of  the  notice 
and  protest ;  in  the  case  of  any  antecedent  party,  that  of  the  re- 
turn of  the  bill  or  note  must  be  added.  BayUy,  282.  These 
charges  are,  as  it  seems,  recoverable  either  against  the  drawer, 
the  acceptor,  or  the  indorser.  In  many  cases  of  the  return  of 
foreign  bills,  a  certain  sum  per  cent .  is  by  custom  allowed, 
which  includes  all  incidental  charges.  Auriol  v.  Thomas, 
2  T,  R,  52.    In  an  action  against  certain  persons,  who  had 
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agreed  to  accept  a  bill  of  exchange  for  500L  which  they 
refused  to  accept,  and  which  had  been  protested  for  non- 
acceptance  and  non-payment,  a  question  arose  as  to  the  sum 
to  be  allowed  as  damages,  upon  the  dishonor  and  protest  of  the 
bill.  It  appeared  in  evidence,  that  upon  the  dishonor  of  a  bill 
drawn  in  Demerara  upon  England,  and  sent  back  dishonored 
and  protested,  25  per  cenL  was  considered  to  be  the  amount  of 
the  loss,  and  the  plaintiff  accordingly  claimed  damages  at  that 
rate  upon  the  whole  amount  of  the  bill.  It  appeared,  however, 
upon  further  examination,  that  the  bill  had  not  been  sent  back 
protested  for  the  whole  amount,  and  that  the  usual  practice  in 
such  cases  was  (to  which  some  of  the  special  jury  pledged  their 
own  knowledge,)  to  retain  the  dishonored  bill  in  this  country, 
and  send  a  protest  to  Demerara,  where  upon  the  arrival  of  the 
protest,  security  was  demanded  and  given  by  the  drawers ; 
and  that  the  whole  of  the  loss  from  the  dishonor  was  not 
incurred,  unless  the  bill  in'  the  result  was  not  paid.  It  ap- 
pearing that  in  the  present  instance  the  bill  had  been  retained 
in  this  country  until  400^  had  been  paid,  and  that  ultimately 
it  had  been  sent  back  protested  and  dishonored  to  the  amount  of 
100/.  only,  no  more  than  25/*  damages  were  allowed  in  that 
respect.  Laing  v.  Barclay,  3  Stark.  41.  The  extraordinaiy 
expense  of  sending  notice  of  dishonor  by  a  special  messenger, 
where  necessaiy,  may  be  recovered.  Pearson  v.  Crallan, 
2  Smith,  404.  ante,  p.  207.  (Note.  59.) 

Re'exchange*^  The  nature  of  re-exhange  is  thus  described, 
arguendo  in  the  case  of  De  Tattet  v.  Baring,  11  East,  269.  A 
merchant  in  London  draws  on  his  debtor  in  Lisbon,  a  bill  in 
favor  of  another,  for  so  much,  in  the  currency  of  Portugal,  for 
which  he  receives  its  corresponding  value  at  the  time  in  English 
currency ;  and  that  corresponding  value  fluctuates  from  time  to 
time,  according  to  the  greater  or  lesser  demand  there  may  be 
in  the  London  Market  for  bills  on  Lisbon,  and  the  facility  of 
obtaining  them ;  the  difference  of  that  value,  constitutes  the  rate 
of  exchange  on  Lisbon.  l''he  like  circumstances  and  consider- 
ations take  place  at  Lisbon,  and  constitute  in  like  manner  the 
rate  of  exchange  on  London.  When  the  holder  therefore  of  a 
London  bill  drawn  on  Lisbon,  is  refused  payment  of  it  in  Lis- 
bon, the  actual  loss  which  he  sustains  is  not  the  identical  sum 
which  he  gave  for  the  bill  in  London,  but  the  amount  of  its  con- 
tents if  paid  at  Lisbon,  where  it  is  due,  and  the  sum  which  it 
will  cost  him  to  replace  that  amount  upon  the  spot,  by  a  bill 
upon  London,  which  he  is  entitled  to  draw  upon  the  persons 
who  are  liable  to  him  upon  the  former  bill.  That  cost,  what- 
ever it  may  be,  constitutes  his  actual  loss,  and  the  charge  for  re- 
exchange.  And  it  is  quite  immaterial,  whether  he  in  fact  re- 
draws such  a  bill  in  London,  and  raises  the  money  upon  it  in 
the  Lisbon  market,  his  loss  by  the  dishonor  of  the  Lisbon  bill  is 
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exactly  the  same,  and  cannot  depend  on  the  circumstance,  whe< 
ther  he  repay  himself  immediately,  by  redrawing  the  amount  of 
the  former  bill,  with  the  addition  of  ^e  charges  upon  it,  inclu- 
ding the  amount  of  the  re-ezchange,  if  unfavorable  to  this 
country  at  the  time,  or  whether  he  wait  till  a  future  settlement 
of  accounts  with  the  party,  who  is  liable  to  him  on  the  first  bill 
here ;  but  that  party  is  at  all  events  liable  to  him  for  the  differ- 
ence, for  as  soon  as  the  bill  was  dishonored  the  holder  was  en- 
titled to  redraw." 

The  drawer  of  a  bill  is  liable  for  re-exchange,  although  the 
payment  of  the  bill  is  forbidden  by  the  laws  of  the  country 
where  it  is  payable.    Thus  where  the  defendant  in  London 
drew  a  bill  on  Paris,  and  by  a  decree  of  the  French  Convention 
payment  of  such  bills  was  prohibited,  in  consequence  of  which, 
it  was  sent  back  protested  through  Holland,  it  was  held  by  the 
court  of  Common  Pleas  that  the  drawer  was  answerable  for  the 
rc-exchange,  occasioned  by  the  circuitous  mode  of  returning  the 
bill  through  Holland.     Per  Buller  J.  **  What  is  the  engage- 
ment of  Ihe  drawer  of  a  bill  of  exchange)    He  undertakes  that 
the  bill  shall  be  paid  when  due.    If  it  be  not  paid  it  is  not  ne- 
cessary for  the  holder  to  inquire  for  what  reason  it  is  not  paid, 
and  if  the  holder  has  been  guilty  of  no  default,  the  drawer  is 
answerable  for  the  amount  of  the  bill,  and  if  he  is  liable  for 
the  bill  he  must  also  be  liable  for  the  re-exchange,  which  is  a 
consequence  of  the  bill  not  being  paid."     Mellish  v.  Simeon  ^ 
2  H,  BL  378.    The  defendant  in  Paris,  gave  to  the  plaintiff 
a  promissory  note,  **  payable  in  Paris,  or  at  the  choice  of  the 
bearer  at  the  Union  Bank,  in  Dover,  or  at  his  usual  residence 
in  London,  according  to  the  course  of  exchange  upon  Paris." 
After  the  note  was  given  the  direct  course  of  exchange  between 
London  and  Paris  ceased  altogether,  having  been  previously  to 
its  total  cessation  very  low.    The  note  was  at  a  subsequent  pe- 
riod presented  for  payment  at  the  residence  of  the  defendant  in 
London,  at  which  time  there  was  a  circuitous  course  of  ex- 
change upon  Paris  by  way  of  Hamburgh ;   the  court  of  Com- 
mon Pleas  held  that  the  plaintiff  was  entitled  to  recover  upon 
the  note,  according  to  such  circuitous  course  of  exchange  upon 
Paris,  at  the  time  when  the  note  was  presented.    Pollard  v. 
Herries,  3B.^P.  335.  Where  a  bill,  payable  in  pagodas,  has 
been  returned  protested  from  India,  the  constant  course  is  said 
to  be,  to  allow  at  the  rate  of  lOs.  per  pagoda,  which  includes 
interest,  exchange,  and  all  other  chai^^es.    Auriol  v.  Thomas, 
"2  T.  R.  52.  In  an  action  against  the  indorsers  of  a  bill  payable 
at  Lisbon,  it  appeared  that  when  it  became  due,  the  French 
were  in  possession  of  Portugal,  and  that  there  was  not  in  fact, 
at  the  time,  any  exchange  existing  between  Portugal  and  Eng- 
land, but  an  instance  or  two  were  shewn  of  an  exchange  of 
bills  about  that  time  between  the  two  countries,  through  the 
medium  of  other  bills  on  Hamburgh  and  America.    Lord  £1- 
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lenboroaghtold  the  Jury,  that  if  the  plaintiA  had  paid  the  re- 
exchange,  or  were,  in  the  common  course  of  dealing,  liable  to 
pay  any,  a  verdict  should  be  found  for  them,  resermg  the 
questicm  of  law,  whether,  in  the  relative  situation  of  the  two 
countries  at  that  period,  a  charge  for  re-ezchange  could  lawfully 
be  demanded.  {As  to  which,  tee  MelUsh  o.  Simeon,  2  H,  BL 
378,  ante,  p,  313. )  The  jury  having  found  a  verdict  for  the  de- 
fendants, on  a  motion  for  a  new  tnal,  the  court  held  that  the 
question  was  properly  put  to  the  jury  to  allow  the  plaintiff 
damajges  or  expenses  in  the  name  of  re-exchange,  if  the  plain- 
tiffs were  either  liable  to  pay  or  had  paid  re-exchange  on  these 
bills ;  and  that  as  it  did  not  appear  to  have  been  cleaiiy  made  out 
that  there  was  at  the  time  any  course  of  re-exchange  between 
Lisbon  and  London,  the  court  must  presume  that  the  yuj[, 
which  was  one  particularly  conveisant  vrith  subjects  of  tlus 
sort,  found  for  me  defendant  on  that  ground,  vis.  that  the 
plaintiff  was  not  liable  to  pay  re-exchange  in  this  case,  and 
not  that  the  plaintiff  had  not  actually  paid  it.  De  Tastet  v. 
Baring,  11  East,  265.  2  Campb,  65.  S.  C.  The  plaintiff,  a 
merchant  in  Pennsylvania,  had  orders  from  A.  B.  in  London, 
to  buy  a  cargo  of  com,  and  to  draw  for  the  amount.  He  ac- 
cordingly did  so,  and  some  of  the  bills  were  paid  before  the 
bankruptcy  of  A.  B.,  others  accepted  and  protested  for  nonpay- 
ment, others  protested  for  non-acceptance  and  non-payment 
after  the  bankruptcy.  By  a  law  of  1700,  made  by  the  states  of 
Pennsylvania,  it  was  enacted  that  on  all  bills  of  exchange  drawn 
or  indorsed  in  Pennsylvania  upon  England,  or  any  other  part  of 
£urope,  which  were  returned  protested,  the  drawer  or  indorser 
shoukl  pay  to  the  holder  of  such  bill  20  per  cent,  over  and  above 
the  value  of  such  bill  in  the  specie  or  cuxiency  for  which  the 
bill  was  drawn,  for  the  costs  and  damages  of  the  protest  and  re- 
turn of  the  bills.  The  plaintiff  having  discharged  these  bills, 
together  with  the  20  per  cent,  applied  by  petition  to  be  admitted 
a  creditor  under  the  commission  as  well  for  the  20  per  cent, 
which  amounted  to  6O0O2.  and  upwards,  as  for  the  value 
of  the  bills.  Lord  Camden,  C.  held  the  whole  to  be  one 
transaction,  and  admitted  the'  plaintiff  to  prove  not  only  die 
amount  of  the  bills,  but  the  20  per  cent,  paid  after  the  bank- 
ruptqr,  considering  the  20  per  cent,  as  liquidated  damages. 
Francis  v,  Rucker,  Amb,  672.  Upon  this  decision  Lord  Thur- 
low  C.  observed,  "Lord  Camden  went  on  the  special  act 
of  the  colony,  that  bills  which  should  be  returned  should 
be  paid  with  20  per  cent,  beyond  the  amount  of  the  original 
bills.  The  merdiant  had  agreed  to  accept  bills,  and  some  bills 
were  accepted  before  the  bankruptcy,  others  were  returned  pn>- 
tested  for  want  of  acceptance.  Lord  Camden  said,  that  the 
contract  being  that  they  should  be  accepted,  carried  with  if 
the  contract  for  the  20  per  cent,  if  they  were  not  so."  Eg 
parte  Moore,  2  Br.  C.  C.  59&. 
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With  regard  to  tke  parties  liable  to  the  payment  of  re-eaehange, 
both  the  drawer  and  iodorBors  are  liable.    When  a  bill  Ins 
passed  throitgh  the  hands  of  vaikuBS  indorsers  in  different  places* 
It  is  nsnally  returned  back  to  tke  drarwer  thrott|;h  the  inaorsers. 
Each  indorser  is  in  these  ctrcumstances  liable  m  re-e3Rhange, 
according  to  the  coarse  of  exchange  between  his  residence  and 
the  place  of  payment  only.     Forbes,  200.    Glen,  271.  Path, 
pi.  d4.  67.  The  acceptor  of  a  bill  is  not  in  general  liable  to  pay 
re-ezchange,  for  his  contract  only  is  to  pay  the  principal  sum  at 
the  place  of  payment,  according  to  the  value  of  money  there, 
and  he  has  nothing  to  do  with  the  value  of  money  at  tlie  place 
of  drawing,  which  as  to  the  drawer  constitutes  the  re-exchange. 
Thus,  in  an  action  against  the  acceptor  of  a  bill,  drawn  at 
Quebec,  and  accepted  in  England,  the  plaintiff  tendered  evi- 
dence of  the  amount  of  the  re-exchange,  and  insisted  on  his 
right  to  recover  it ;  but  Lord  EUenborough  said,  **  You  may  as 
well  state,  that  by  reason  of  the  bill  not  being  paid,  the  plain- 
tiff was  obliged  to  raise  money  by  mortgage.     You  must  pro- 
ceed for  re-exchange  against  the  drawer.    He  undertakes  that 
the  bill  shall  be  paid,  or  that  he  will  indemnify  the  holder 
against  the  consequences.    The  acceptor's  contract  cannot  be 
carried  further  than  to  pay  the  sum  specified  in  the  bill,  and 
interest  according  to  the  legal  rate  of  interest  when  it  is  due." 
WooUey  v.  De  Crawford,    2  Campb.  445.    So  where  it  was 
moved,  that  it  be  referred  to  the  master  to  tax  principal,  in- 
terest, and  costs  on  a  bill  of  exchange,  drawn  in  Scotland,  and 
accepted  by  the  defendants  in  England,  and  it  was  prayed  that 
the  master  should  be  directed  to  allow  re-exchange,  the  court 
were  clearly  of  opinion  that  this  could  not  be  allowed  against 
an  acceptor  here,  who  by  his  acceptance  only  charges  himself 
with  a  liability  to  pay,  according  to  the  law  of  this  country ; 
and,  if  he  do  not  pay,  the  holder  has  his  remedy  over  against 
the  drawer.    The  court  would  not,  they  said,  refer  it  to  the 
master  to  tiy  foreign  customs  and  facts,  but  only  to  compute 
what  was  due  upon  the  bill  itself.     They  therefore  granted 
the  motion  in  the  common  form.      Napier  v.  Sneider,  12  East, 
420.    It  has  not,  however,  been  yet  determined,  that  the  ac- 
ceptor of  a  bill,  accepted  in  one  place  and  payable  in  another, 
is  not  liable  for  the  re- exchange.    {Note  60.) 

Damages.']  Although  any  extraordinaiy  loss,  not  necessarily 
incidental,  which  the  holder  or  other  party  may  be  put  to  by 
travelling,  the  loss  of  another  contract,  &c.  cannot  be  re- 
covered ;  Lavelass,  235.  Lex  Merc.  461.  {See  Note  59.)  ;  yet 
in  some  cases  of  foreign  bills,  by  the  custom  of  merchants,  a 
certain  per  centage  is  allowed  in  the  name  of  damages,  which 
sometimes  includes  exchange  or  interest,  for  a  certain  period, 
and  this  sum  varies  accoraing  to  the  custom  of  the  place  at 
which  the  bill  is  drawn.     See  Auriol  v.  Thomas,  2  7;  K.  52  ; 
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Laing  v.  Barclay,  3  Stark.  41.  Gantt  v.  Mac^mU,  3  Campb. 
51.  By  one  writer.it  is  said,  that  re-exchange  and  damages 
on  a  dishonored  bill  from  Jamaica,  are  8  per  cent.,  besides  all 
expenses.  On  a  bill  from  the  Leeward  Islands,-  1 0  per  cent. ; 
and  from  Demerara  and  Berbice,  25  per  cent.  Glen  on 
Bills,  269.  (n.)  2d  Ediu 
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CHAFfER  XIV. 

OF  BANKRUPTCY. 


Trading — trafficking  in  bills. 
Act  of  bankruptcy — denial  to  holder  of  bill. 
Petitioning  creditor's  debt  on  bills. 
Amount  of. 

Nature  and  time  of  accruing  of. 
Proof  of  bills  and  notes. 

What  bills  and  notes  may  be  proved. 
Time  of  holder's  becoming  party  to. 
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Trading — by  trafficking  on  bills.']     A  person  drawing  and 
redrawing  bills  of  exchange  for  profit,  has  been  held  to  be  a 
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trader  within  the  meaning  of  the  bankrupt  laws  (21  Jac.  1. 
c.  19.,  now  6  6. 4.  c.  16.  s.  2.)  One  Wilson,  an  army  agent 
in  London,  drew  on  Johnson,  another  agent  in  Dublin,  to 
the  amount  of  280,0002.,  and  Johnson  drew  on  Wilson  to  the 
amount  of  290,000/. ;  but  there  was  no  commission  money  on 
either  side.  It  was  proved  by  rarious  merchants,  that  drawing 
and  redrawing  bills  to  such  an  amount,  and  a  continuation 
of  it  was  a  trafficking  in  eichange ;  and  such  a  trafficking 
as  would  make  a  man  liable  to  a  commission  of  bankruptcy. 
The  jury  asked  the  judge,  whether  such  a  drawing  and  re- 
drawing was  in  point  of  law  a  trading.  The  judge  said  it 
was  not  so  much  a  point  of  law  as  of  fact,  to  be  determined 
by  them  on  the  usage  of  merchants ;  and  if  they  paid  credit 
to  that  evidence,  this  was  a  trading.  The  jury  found,  that 
Wilson  was  a  trader,  and  the  verdict  was  acquiesced  in. 
Richardson  v.  Bradshaw,  1  Atk,  128.  {See  also  Inglis  v.  Grant, 
5  T.  R.  530.)  Upon  this  case  Lord  Mansfidd  observed, 
that  a  very  material  circumstance  was,  that  Wilson  kept  other 
people's  money  ;  Hartkey  v.  Jones,  Cowp,  747  ;  and  it  is  said 
oy  Lord  Eldon,  that  Lord  Mansfield  would  not  have  held  that 
drawing  and  redrawing  bills  would  alone  make  a  man  liable 
to  the  bankrupt  laws,  independent  of  the  circumstance  in 
Richardsoti  v.  Bradshaw,  that  WilsoQ  held  other  men's  money 
and  made  profit  by  it.  Ex  parte  Bell,  15Ves.  356.  But  a 
person  who  draws  bills  on  his  own  account,  and  for  his  own 
convenience,  and  not  to  make  a  profit  thereby,  is  not  a  ti-ader. 
Thus,  where  a  clergyman  engaged  in  draining  lands,  drew  bills 
to  a  large  amount,  fw  the  payment  of  which  be  provided  by 
remitting  cash  to  the  acceptors,  allowing  bis  bankers  a  quarter 
per  cent,  for  paying  them,  and  in  some  instances  paying  a 
quarter  percent,  for  getting  them  discounted,  and  in  otner  cases 
borrowing  accommodatioa  bilk  to  a  large  amount ;  he  was 
held  not  to  be  a  trader.  Lord  Mansfield  distinguished  this 
case  ft'om  ^e  above  cited  case  of  Richardson  v,  Bradshaw,  for 
there  Wilson  had  large  sums  of  other  people's  money  in  his 
hands,  and  made  a  profit  by  the  drawing  and  redrawing  of 
himself  and  Johnson ;  but  here  the  bills  were  drawn  by  a 
person,  merely  for  the  purpose  of  improving  his  own  estate, 
and  he  paid  discount  on  what  be  drew.  Hankey  v.  Jones, 
Cowp.745»  Merely  discounting  bills  of  exchange  will  not 
constitute  a  person  a  scrivener  within  the  bankrupt  laws.  Thus, 
where  a  clenc  in  the  Custom  House  frequently  took  debentures 
for  merchants,  and  received  the  money  for  them,  which  he 
kept  in  his  possession,  taking  a  commission  on  the  receipt ; 
and,  with  the  money  so  received,  discounting  bills  and  notes 
for  his  own  benefit.  Lord  Kenyon  held,  that  this  did  not 
constitute  him  a  scrivener.     Hamson  v.  Harrison,  2  £sp.  555. 

A  banker  is  liable  to  be  made  a  bankrupt  6  G.  4.  c.  16.  s.  2. 
A  person  acting  as  %  banker,  though  not  keeping  an  open  shop. 
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k  subject  to  the  bankrupt  laws.    Ex  parte  Wilton,  1  Atk,  217. 
An  agent  to  a  regiment  is  not  a  banker.    Id» 

Act  of  bankruptcy — denial  to  holder  of  bilL^  Where  a 
trader  denied  himself  to  the  holder  of  a  bill,  at  nine  o'clock  on 
the  morning  of  the  day  on  which  it  became  payable,  but  in 
the  course  of  the  same  day  procured  money,  and  paid  the  bill 
before  five  o'clock;  it  was  neld,  that  the  act  of  bankruptcy 
was  complete  by  the  denial  in  the  morning,  and  that  it  was 
not  purged  by  the  subsequent  parent.  Colhett  v»  Free' 
man,  2  T.R,  59.  If  a  trader  domes  himself  to  a  person, 
who  desires  that  he  may  be  told  that  a  certain  bill  of  ex- 
chan^,  mentioning  the  parties  to  it,  is  dishonored,  and  that 
he  wishes  to  see  him  in  consequence,  such  denial  is  an  act  of 
bankruptey  without  further  proof  of  the  party's  being  a  credi- 
tor, if  the  jury  believe  that  the  bankrupt  so  considered  him. 
Bleasby  v.  Crossley,  2  C.^P.213. 

Petitioning  creditor*t  debt  on  bills — anumnt  of.]     No  com- 
mission shalfbe  issued,  unless  the  single  debt  of  such  creditor, 
or  of  two  or  more  persons,  being  partners,  petitioning  for  the 
same,  shall  amount  to  lOOi.  or  upwards,  or  unless  the  debt  of 
two  creditors  so  petitioning,  shadl  amount  to  1602.  or  upwards, 
or  unless  the  debt  of  three  or  more  creditors  so  petitioning,  shall 
amount  to  200/.  or  upwards,  and  every  person  who  has  given 
credit  to  any  trader,  upon  valuable  consideration,  for  any  sum 
payable  at  a  certain  time,  which  time  shall  not  have  arrived  when 
such  trader  committed  an  act  of  bankruptcy,  may  so  petition  or 
join  in  petitioning  as  aforesaid ;  whether  he  shall  have  any  security 
in  writing,  or  otherwise,  for  such  sum  or  not.    6  G  4.  c.  16. 
».  15.    Where  a  bill  does  not  carry  interest  expressly  on  the 
face  of  it,  and  is  for  a  less  amount  than  1002.,  interest  cannot 
be  added  to  the  sum  payable,  so  as  to  make  up  a  good  petition- 
ing creditor's  debt ;  for  interest  is  in  this  case  considered  in  the 
light  of  damages,     Cameronv,Smitk,  2  B.8f  A.  S05,    In  the 
matter  af  Burgess,  Buck,  412.  8  Taunt,  660.  2  B.  Moore,  745. 
5.  C.      Where  two  bilk  of  exchange  for  50/.  were  drawn, 
and  issued  by  a  trader  before  an  act  of  bankruptey,  and 
did  not  become   due  until  after   such  act,  but  before  the 
petition,  it  was  held  that  this  constituted  a  good  petitioning 
aeditor's  debt,  though  at  the  time  of  the  act  of  Dankruptcy 
there  was  only  100/.  due,  minus  the  discount.  Brett  v,  Levett, 
13  East,  213.      A  debt,  amounting  to  100/.,  consisting  of 
the  notes  of  the  bankrupt  indorsed  to  the  petitioner,  and  bought 
by  him  at  10s.  in  the  pound,  is  suflkient  to  support  a  com- 
mission.   Ex  parte  Lee,  1  P.  Wms»  782. 

Petitioning  creditor*s  debt,  nature  and  Hme  rf  accruing  ofJ] 
The  holder  of  a  bill  of  exchange,  accepted  by  a  trader,  before 
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an  act  of  bankruptcy  by  him  committed,  may  petition  for  a 
commission,  although  .at  the  time  of  petitioning  tne  bill  is  not 
due,  for  it  is  debitum  in  pnesenti,  solvendum  infuturo,  and  by 
6  Geo.  4.  c.  16. 8. 15 .  a  person -who  has  given  credit  to  any  trader, 
upon  valuable  consideration,  for  any  sum  which  shall  not  have 
become  payable  at  the  time  such  trader  committed  an  act  of  bank- 
ruptcy, may  be  a  petitioning  creditor.    So,  also,  the  holder  of  a 
bill  may  petition  for  a  commission  against  the  drawer  before  the 
bill  becomes  due.    Thus,  where  A.  having  drawn  a  bill  of 
exchange  for  148/.  in  favor  of  B.  to  whom  he  was  previously 
indebted  to  that  amount,  committed  an  act  of  bankruptcy  be- 
fore either  the  bill  was  due,  or  had  been  presented  for  accept- 
ance, the  court  of  King's  Bench,  on  a  case  sent  by  the  Lord 
Chancellor  for  their  opinion,  certified  that  there  was  a  good 
petitioning  creditor's  debt  to  support  the  commission.     Ex  parte 
Douthat,  4  B,  &^  A,  67.     But,  when  the  bill  has  anived  at 
maturity,  it  is  necessary  in  order  to  constitute  a  good  petitioning 
creditor's  debt  against  the  drawer,  to  prove  that  the  bill  was 
dishonored  by  the  acceptor,  and  that  the  drawer  had  notice  of 
the  dishonor  ;     Cooper  t?.  Machin,  1  Bingh.  426.  8  B.  Moore, 
539.  S.  C, ;  unless  in  the  case  of  an  accommodation  bill,  when 
it  is  unnecessary  to  ^rove  notice  of  dishonor  to  the  drawer. 
Bickerdike  v.  Bollman,  1  T.  JR.  435.  ante,  p,  222.    Under  the 
former  statutes  relating  to  bankrupts,  it  has  been  held,  that 
where  two  persons  exchange  acceptances,  and  before  the  bills 
are  at  maturity,  one  of  them  commits  an  act  of  bankruptcy, 
the  other  has  not  a  sufficient  debt  to  support  a  commission. 
Sarrat  v,  Austin,  4  Taunt.  200.  2  Bose,  112.  6'.  C.  (See  Note 
61.)     A  promissory  note,  though  on  the  face  of  it  purporting 
to  be  a  present  debt,  yet  being  in  substance  a  security  for  a 
contingent  debt,  and  upon  which,  if  attempted  to  be  enforced 
at  law,  the  court  of  Chancery  would  have  restrained  the  ac- 
tion, is  not  a  debt  sufficient  to  support  a  commission.     Ex  parte 
Page,  1  Glyn  ^  Jam,  100.     Where  the  petitioner  had  accepted 
a  bill  for  the  accommodation  of  the  bankrupt,  who  drew  it,  and 
after  an  act  of  bankruptcy,  paid  the  amount  to  the  holder,  it 
was  held  that  the  petitioning  creditor  was  a  mere  surety  for 
the  bankrupt,  and  tnat  when  he  paid  the  bill,  and  not  till  then, 
he  became  a  creditor  of  the  bankrupt,  and  that  this  payment 
being  made  by  him  after  an  act  of  bankruptcy,  could  not  create 
a  debt  to  support  a  commission.     Ex  parte  Holding,  1  Giyn 
^  Jam.  97.    A  bill  of  exchange,  which  cannot  be  sued  on  at 
law,  will  not  support  a  commission.    Thus,  where  the  diawers 
of  a  bill  sued  out  a  commission  against  the  acceptor,  but  it  < 
appeared  that  one  of  the  drawers  had  given  an  undertaking  to 
provide  fpr  the  acceptance  when  it  should  become  due.  Lord 
Ellenborough  was  of  opinion,  that  there  was  no  good  peti- 
tioning creditor's  debt,  for  that  if  an  action  had  been  brought 
by  the  drawers  on  the  bill,  it  would  have  been  an  answer  that 
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one  of  the  plaintiffs  had  promised  to  provide  for  it ;  a  release 
given  by  one  being  binding  on  the  rest.  Richmond  v.  Heavy, 
I  Stark.  202. 

Although  it  was  at  one  time  doubtful,  whether  in  case  of 
bills  or  notes  indorsed  to  the  petitioner,  after  the  bankruptcy, 
the  indorsee  would  be  entitled  to  a  commission.  Ex  parte  Lee, 
1  P.  WfM.  783,  yet  it  is  decided  that  such  a  debt  is  sufficient. 
Ex  parte  Thomas,  1  Atk.  73,  Anon.  2  WiU.  135.  Bingleyv. 
Maddison,  1  Co.  B.  L.  13.  Isted.  22. 2d.  ed.  Thus,  where 
the  petitioning  creditor's  debt  did  not  amount  to  100/.  at  the 
time  of  the  act  of  bankruptcy,  but  was  increased  to  more  than 
that  sum  by  a  promissory  note  of  the  bankrupt  due  at  that  time, 
and  indorsed  to  the  petitioner  before  he  petitioned  for  the  com- 
mission, the  court  of  King's  Bench  held  that  there  was  a 
sufficient  debt  to  support  the  commission.  Lord  Kenyon  ob- 
serving, that  it  had  been  several  times  decided,  that  it  was  not 
necessary  the  debt  should  exist  in  the  petitioning  creditor  at 
the.time  of  the  act  of  bankruptcy.  Glaiiterv.  Hnoer,  7  T.R.  498. 
But  it  must  appear  that  there  was  a  good  petitioning  creditor's 
debt  in  the  petitioner  at  the  time  of  the  petition,  and  therefore  it 
must  be  shewn  that  the  biU  or  note  was  indorsed  to  the  peti- 
tioner before  he  petitioned.  Rose  v.  Roweroft,  4  Campb.  245. 
see  ante,  p.  25.  So,  it  must  appear,  that  the  debt  upon  which 
the  commission  is  founded  was  in  existence  at  the  time  of  the 
act  of  bankruptcy,  though,  as  already  stated,  it  is  not  neces- 
sary to  shew  it  existing  in  the  petitioner  at  that  time.  Moss 
V,  Smith,  1  Campb.  489. 

Where  a  trader  is  indebted  in  more  than  the  amount  of  100/. 
and  draws  a  bill  for  part  of  the  amount,  reducing  the  debt  be- 
low 100/.  which  bill  is  accepted  by  the  drawee  for  the  accom- 
modation of  the  drawer,  and  is  given  to  the  creditor,  who,  on 
its  being  dishonored  neglects  to  give  notice  to  the  drawer,  the 
creditor  has  still  such  a  debt  as  will  support  a  commission. 
Bickerdike  v.  Bollman,  1  T.  R.  405.  ante,  p.  222.  Where 
there  is  a  good  petitioning  creditor's  debt,  and  a  promissory 
note  is  given  for  the  amount  on  a  wrong  stamp,  the  previous 
debt  still  remains,  and  is  sufficient  to  support  a  commission. 
Ex  parte  Geddes,  I  G,8p  J.  419.  ante,  p.  33. 

When  a  promissory  note  is  given  to  the  wife,  dum  sola, 
the  husband  alone  may  petition  for  a  commission.  Ex  parte 
Barber,  1  G.^^J.l.  k'Neilage  v.  Holloway,  I  B.  S^  A.  218. 
ante,  p.  58. 

Proof  of  bills  and  notes — what  bills  may  be  proved.^  By 
Stat.  6  Geo.  4.  c.  16.  s.  51.  any  person  who  shall  have  given 
credit  to  the  bankrupt  upon  valuable  consideration,  for  any 
money,  or  other  matter  or  thing  whatsoever,  which  shall  not  have 
become  payable  when  such  bankrupt  committed  an  act  of 
bankruptcy,  and  whether  such  credit  shall  have  been  given 
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upon  anv  biU,  bond,  note,  or  other  negotiable  aecnrity  or  not,  akail 
be  entitled  to  prove  such  debt,  biU,  note  or  other  seeurhy,  as  if 
the  same  was  payable  presently,  and  receive  dividends  equally 
with  the  other  creditors,  deducting  only  thereout  a  rebate  of 
interest  for  what  he  shall  so  receive,  at  the  rate  of  five  per  oen$. 
to  be  computed  from  the  declaration  of  a  dividend  to  the  time 
such  debt  would  have  become  payable,  according  to  the  terms 
upon  which  it  was  contracted. 

In  general,  suoh  btlU  and  notes  only  are  provealde  as  could 
h^ve  been  enforced  at  law  or  in  equity.  See  Ex  parte  Dewtiney, 
15  Ves.  495.  Therefore  wbese  the  consideration  of  a  bill  is 
illegal  (see  ante.  Chapter  Y.)  it  cannot  be  proved,  piovided  the 
transaction  be  such  as  to  avoid  it  in  the  hands  of  the  person 
who  seeks  to  prove  it«  Where  a  stockbroker  having  a  large  sum 
of  money  in  his  hands  to  be  employed  in  stock-jobbing  trans- 
actions, contrary  to  stat.  7  Geo.  2«  c  8.,  diverted  part  of  thnt 
money  to  his  own  use,  and  gave  promissory  notes  for  the 
balance  remaining  in  his  hands,  and  became  bankrupt,  the 
chancellor  would  not  permit  the  notes  to  be  proved,  so  far  as 
they  were  given  for  the  fruit  of  the  illegal  use  of  the  money 
lodged  vnth  the  bankrupt,  but  permitted  them  to  be  proved  to 
the  extent  of  the  monev  put  into  his  hands  and  diverted  to  his 
own  use.  Ex  purte  Bulmer,  13  Ves.  313.  So  where  a  biU 
was  indorsed  to  a  broker  in  consideration  of  money  paid  by  him 
in  effecting  insurances,  one  of  which  was  illegal ;  the  acceptor 
becoming  bankrupt,  the  petition  of  the  broker  to  prove  was 
dismissed  as  to  the  part  which  arose  on  the  illegal  insurance^ 
and  an  inquiry  was  directed  as  to  the  rest,  the  chancellor  ob- 
serving, **  the  equity  is,  that  where  the  consideration  consists  of 
two  parts,  one  bad,  the  other  good,  the  bill  shall  stand  as  to 
what  is  good."    Ex  parte  Mather,  3  Fes,  373.  See  antey  p.  11&. 

With  regard  to  bills  or  notes  payable  on  demand,  it  has  been 
held  that  they  are  proveable,  though  no  demand  has  been  made 
before  the  act  of  bankruptcy.  Ex  parte  Beairfoy,  Co.  £.  L. 
159,  ante,  p.  269.  Where  a  note  was  given  in  this  form,  **  On 
having  twelve  months'  notice,  we  jointly  and  severally  premise, 
&c.  to  pay,  &c.  20(M.  for  value  received,  with  lawful  interest," 
the  court  of  King's  Bench  held  it  proveable  against  the  estate  of 
(ne  of  the  makers,  who  became  bankrupt  before  any  notice  was 
given.  Per  Akboit,  C,  J.  **  We  have  decided  on  more  than 
one  occasion,  that  the  expression  *  value  received,'  in  a  note, 
imports  '  received  from  the  payee.*  The  note  in  question  may 
therefore  be  read  thus,  *  We  acknowledge  to  owe  the  payee 
200^,  and  promise  to  pay  him  that  sum  with  interest  twelve 
months'  after  notice.'  If  so,  these  is  not  any  contingency  as  lo 
the  debt,  for  that  is  admitted  to  be  due.  Nor  is  the  time  of 
payment  contingent  in  the  strict  sense  of  the  expression,  for  that 
means  a  time  which  may  or  may  not  arrive;  this  note  was 
made  payable  at  a  time  which  we  must  suppose  would  airive. 
But  no  notice  was  given,  and  therefore  no  action  could  be 
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maintainable  at  law  at  the  time  of  the  bankraptcy.  The  stat . 
7  Geo.  1.  c.  31.  was  made  to  remedy  such  evils,  and  provides 
for  the  proof  of  debts  payable  in  futuro,  and  provides  also  for 
n  rebate  of  interest.  Can  then  such  rebate  be  made  here  1  I 
think  it  may.  The  interest  will  cease,  and  then  the  eflfect  will 
be  the  same  as  if  the  note  had  been  payable  at  a  certain  period 
after  date.''  Clayton  v.  Goding,  5B.j^C.360.  BD.S^R. 
110.  iS.  C.  So  wliere  the  banlmipt  had  given  the  following 
note,  "  I  promise  to  pay  M.  £.  or  order,  after  three  months' 
notice,  the  sum  of  160/.,  together  with  interest  due  thereon  for 
value  received,"  and  two  years  interest  had  been  paid  prior  to 
the  commission,  but  no  notice  had  been  given ;  on  a  petition 
by  the  payee  to  be  admitted  to  prove,  the  LDrd  Chancellor  said 
he  had  conversed  with  the  judges  upon  it,  and  in  concurrence 
with  them,  he  thought  that  the  payment  of  interest  was  a 
material  circumstance  in  the  case,  and  was  to  be  considered  as 
evidencing  that  the  parties  had  dealt  with  the  note  as  an  imme- 
diate debt,  and  that  upon  the  particularcircumstanoes,  therefore, 
the  petitioner  should  be  admitted  to  prove  his  debt  and  interest 
up  to  the  commission.  Ex  parte  Elgar,  2  Glyn  S^  Jam.  I, 
But  where  in  a  note  payable  with  interest,  there  was  this  clause, 
"  It  is  agreed  that  six  months'  notice  be  given  before  payment 
is  required,"  and  interest  was  paid,  after  which  the  maker 
became  bankrupt ;  on  a  petition  to  be  admitted  to  prove  the 
debt,  the  Vice  Chancellor  held  that  as  no  action  would  lie  for 
this  debt  at  the  time  of  the  bankruptcy,  and  as  this  case  was 
not  provided  for  by  any  statutory  enactment,  the  petitioner 
could  not  be  admitted  to  prove.  Ex  parte  Downman,  2  G. 
4  /.  85.  However,  on  appeal,  the  order  of  the  Vice  Chancellor 
was  reversed  on  the  authority  of  Ex  parte  Elgar,  and  Clayton  v. 
Gosling.    2G.^/.241. 

So  bills  or  notes,  which  on  account  of  some  defect  in  their 
form,  or  for  want  of  a  stamp,  £r  parte  Manners,  1  Rose  68,  can- 
not be  made  available  at  law,  are  not  proveable.  Thus  a  note, 
whereby  the  maker  promised  to  pay  at  such  period  as  his  cir- 
cumstances would  admit,  without  detriment  to  nimself  or  family, 
cannot  be  proved,  for  on 'account  of  the  contingency  it  is  no 
promissory  note.  Ex  parte  Tootell,  4  Ves.  372.  and  see  ante, 
p.  12.  to  p.  17.  So  promissory  notes,  payable  in  cash  or  in 
Bank  of  England  notes,  are  not  promissory  notes  within  the 
statute  of  Anne,  and  the  holder  who  has  received  them  from  an 
immediate  person,  is  not  entitled  to  prove  them  against  the 
estate  of  the  maker.  Ex  parte  Imeson,  2  Rose,  225.  Ex  parte 
Damson,  Buck,  31. 

Nor  can  there  be  any  proof  upon  a  bill  or  note,  if  the  bank- 
rupt has  not  upon  the  race  of  it  become  a  party  to  it ;  unless  in 
the  case  of  a  parol  acceptance  ;  Ex  parte  Dyer,  6  Ves,  9.,  now 
by  Stat.  lifiG.  4.  e.  78.  ante,  p.  173.  confined  to  foreign 
bills.    Thus  on  a  petition  to  expunge  the  proof  of  a  debt  on  a 
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bill,  which  the  bankrapts  had  procured  to  be  discounted,  but 
which  they  had  not  indorsed,  the  Lord  Chancellor  said,  that  the 
man  who  discounts  the  bill  is  a  purchaser  of  it,  and  that  no 
contract  arises  between  him  and  the  person  from  whom  he  takes 
it,  collateral  to  the  bill.  If  the  discounter  indorse  it,  then  the 
holder  may  of  course  call  upon  him  as  indorser,  or  prove  the 
debt  under  his  commission,  if  a  bankrupt,  and  under  the  statute 
7  Geo.  1.  may  prove  the  bill  with  a  rebate ;  but  if  there  be  no 
indorsement  by  the  party,  the  discounter  must  do  what  he  can 
with  the  bill,  but  has  no  remedy  against  the  party  who  brought 
it  to  him.  His  Lordship  therefore  directed  the  proof  to  be  ex- 
punged. Ex  parte  Roberts^  2  Cox,  171,  ante,  p.  42.  So 
though  the  party  who  gets  the  bill  discounted,  gives  a  written 
engagement,  not  on  the  bill,  to  warrant  the  payment  of  it,  but 
does  not  indorse  it,  the  bill  cannot  be  proved  on  his  estate.  £x 
parte  Harrison,  2  Cox,  172.  2  Bro.  C  C.  614.  S,  C.  In  re  Bar- 
rington,  2  Seho,  ^  Lef.  1 12.  £x  parte  Hustler,  1  Glyn  ^  Jam,  9. 
Upon  the  same  principle,  a  person  who  passes  a  bill  without 
indorsement,  but  who  takes  it  up  after  the  acceptor  has  become 
bankrupt,  will  not  be  allowed  to  prove  it  agamst  the  estate  of 
the  acceptor.  Ex  parte  Isbester,  1  Rose,  20.  Though  the 
holder  of  a  bill,  who  has  discounted  it,  cannot  prove  on  the  bill 
itself,  if  he  has  taken  it  without  indorsement,  yet  if  he  has  taken 
an  agreement  to  pay  it,  he  may  in  some  cases  prove  upon  the 
agreement.  On  a  petition  to  expunge  the  proof  of  a  debt  for 
money  lent,  it  appeared  that  the  creditor  had  discounted  a  bill, 
which  the  bankrupt  did  not  indorse,  but  agreed  to  pay  as  if  he 
were  indorser.  Per  Lord  Eldan,  C.  "  The  proof  must  be 
expunged.  If  the  creditor  can  prove,  it  cannot  be  upon  the  bill, 
it  must  be  upon  the  agreement,  and  this  will  depend  upon  the 
fact,  whether  the  agreement  was  broken  befoi-e  or  after  the 
bankruptcy.  Expunge  the  proof,  without  prejudice  to  the  cre- 
ditors applying  to  prove  upon  the  agreement."  Ex  parte  Bell, 
I9th  April,  1820,  1  Mont.  B.L.  194.  (n.)  ^rdEd. 

But  where  a  bill  is  given  for  an  antecedent  or  concurrent 
debt,  without  indorsement,  and  is  not  taken  as  payment,  and  is 
dishonored,  the  original  debt  as  already  stated,  ante,  p.  95.  to 
p.  99.  is  not  extinguished,  and  although  the  party  taking  the 
bill,  cannot  make  any  claim  on  the  estate  ot  the  par^  from 
whom  he  took  it,  on  the  bill  itself,  yet  he  may  prove  ror  the 
amount  of  the  debt  for  which  it  was  given.  Ex  parte  Black- 
bum,  10  Ves.  206.     Ex  parte  Rathbone,  Buck,  215. 

Where  a  bill  is  payable  to  a  fictitious  payee,  the  holder  for 
avaluable  consideration  may  prove  upon  the  estate  of  the  indorser; 
Ex  parte  Clark,  3  Bro.  C  C.  238;  or  of  the  prior  parties  privy  to 
Uie  fictitious  transaction.    See  ante,  p.  24,  19  Ves.  311. 

Where  a  bill  has  been  lost  by  the  holder,  he  may  be  permit- 
ted to  prove  it  on  giving  an  indemnity  to  the  satisfaction  of  the 
commissioners.     Ex  parte  Greenway,  6  Ves.  812. 
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In  general  the  circumstances  which  at  law  operate  to  dis- 
charge the  liability  of  the  different  parties  to  bills,  will  prevent 
the  bills  from  being  proved.  See  ante.  Chap,  lY,  Thus  where  the 
holder  of  a  bill  gives  time  to  the  acceptor,  or  receives  a  compo- 
sition from  him  without  the  consent  of  the  assignees,  the  estate 
of  the  drawer  who  has  become  bankrupt  will  be  discharged, 
and  the  holder  cannot  prove.  Ex  parte  Smith,  3  Bro,  CC.  1 . 
Ex  parte  Wilson,  11  Ves*  410.  ante,  p.  74.  Ex  parte  Gifford, 
6  Ves.  807.  So  the  holder  of  a  bill  will  be  prevented  froih 
proving  it  by  laches,  in  not  giving  due  notice  of  dishonor. 
ante.  Chap.  IX.  Ex  parte  Heath,  2  Ves.  8^  B.  240.  In  one 
case,  Lord  Eldon  C.  held,  that  the  notice  to  be  available  must 
come  from  the  holder  of  the  bill ;  Ex  parte  Barclay,  7  Ves.  697; 
but  that  doctrine  has  since  been  overruled.  Ante,  p.  97. 
Where  the  claim  upon  a  bill  or  note  is  barred  by  the  statute  of 
limitations,  it  cannot  be  proved.  Ex  paxte  Dewdnev.  15  Ves, 
479.     Ex  parte  Roffey,  19  Ves.  468.  2  Rose,  245.  S.C. 

Proof  of  hills  — time  of  holders  becoming  party  fo.]     Where  a 
man  draws,  indorses  or  accepts  a  bill,  it  is  a  present  debt,  though 
payable  infuturo,  and  where  he  afterwards  becomes  bankrupt, 
any  person  taking  the  bill  for  a  valuable  consideration  after  the 
bankruptcy,  will  stand  in  the  place  of  the  holder  at  the  time  of 
the  bankruptcy,  and  may  prove  against  the  estate  of  the  party 
becoming  bankrupt,  to  the  same  amount  as  the  holder  of  the 
bill  at  the  time  of  the  bankruptcy  could  have  proved.     £x  parte 
Deey,  2  Cox,  423.     Ex  parte  Brymer,  ^o.  B.  L.  165.  Ex  parte 
Thomas,  1  Atk.  73.      Glaisterv.  Hewer,  7  T.  R.  498.      Thus 
where  the  petitioner's  testator  had  bought  up  the  notes  of 
the  Salisbury  bank,  after  their  bankruptcy,  on  a  petition  to  prove 
these  notes,  there  being  no  evidence  from  whom  the  testator 
bought  the  notes,  or  that  they  were  the  subject  of  proof  in  the 
hands  of  the  former  holders,  the  Vice  Chancellor  said,  "  I  can- 
not make  an  order  according  to  the  prayer  of  the  petition.  There 
can  be  no  proof  in  respect  of  these  notes,  unless  it  be  established 
that  at  the  time  of  the  bankruptcy  they  were  in  the  hands  of 
holders,  who  were  entitled  to  prove  them  under  the  commission. 
The  only  order  I  can  make  will  be  to  allow  the  petitioner  to  go 
again  before  the  commissioners  for  the  purpose  of  shewing  that 
the  testator  purchased  the  notes  from  bond  fide  holders  entitled 
to  a  proof  in  respect  of  the  notes  they  individually  held."  The 
case  of  the  Portsmouth  bank  was  mentioned,  where  the  sailors 
of  several  ships  had  received  their  wages  and  prize  money  in 
the  notes  of  that  bank,  and  the  Admiralty,  to  prevent  discontent 
in  the  Fleet,  had  taken  up  the  notes  from  the  sailors,  and  after- 
wards applied  to  prove  the  amount  against  the  estate  of  the 
bank  ;  upon  which  occasion,  the  Lord  Chancellor  made  the  or- 
der, with  a  direction  that  the  Admiralty  should  not  interfere  in 
the  choice  of  assignees.    .  Ex  parte  Rogers,  Buck,  490.    So 
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wheie  one  of  seveial  partnersi  who  had  become  bankrupt,  after 
the  bankruptcy  and  after  procuring  his  certi6cate»  took  up  many 
of  the  outstandiog  notes  of  the  joint  concern,  the  Vice  Chan- 
cellor on  petition  permitted  him  to  prove  the  notes  on  the  joint 
estate  upon  his  own  affidavit,  and  in  the  confidence,  as  he  was 
a  partner,  that  he  would  not  have  paid  the  notes  unless  the 
holders  had  a  valid  claim  upon  them  against  the  firm.  Ex  part* 
Atkim,  Biick,  479.  Upon  the  same  principle,  where  the  ac- 
ceptor of  a  bill,  which  had  been  indorsed,  became  bankrupt,  and 
after  the  bankruptcy,  the  indorser  was  compelled  to  take  it  up, 
it  was  held  that  he  might  prove  the  amount  against  the  estate 
of  the  acceptor.  Joseph  v.  Orme,  I  B.  ^  P.  N.  R,  180.  Mead 
v,Braham,  3M.^iS.  91.  Ex  parte  Brymer,  Co.  B.  L.  165. 
Cowley  V.  JDunlop,  7  T.  R.  570.  Ex  parte  Seddon,  cited  lb. 
Though  where,  on  the  acceptor's  becoming  bankrupt,  the  indor- 
ser, who  has  indorsed  the  bill  before  the  bankruptcy,  and  has 
taken  it  up,  may  prove,  yet  he  cannnot  set  off  a  debt  due 
from  him  to  the  estate.  Ex  parte  Hale,  3  Ves,  304.  Where 
the  indorser  of  a  bill  lent  his  indorsement  at  the  desire  of  the 
drawer,  but  without  any  privity  with  the  acceptor,  who  had  him- 
self no  consideration  at  the  time  for  such  acceptance,  and  the 
day  before  the  bill  became  due  the  acceptor  became  bankrupt, 
and  it  was  immediately  afterwards  taken  up  by  the  indorser  out 
of  the  hands  of  the  mdorsee,  it  was  held  that  the  bill  was 
proveable  b^  the  indorser  as  a  debt  under  the  acceptor's  com* 
mission.  Houlev.  Baxter,  3  Eeut,  177.  But  where  the  in- 
dorser paying  the  bill  after  the  bankruptcy,  indorses  it  merely 
for  the  accommodation  of  the  bankrupt,  it  nas  been  held  that  he 
is  not  entitled  to  prove,  for  he  never  had  any  claim  against  the 
bankrupt  upon  the  bill  before  his  bankruptcy,  and  the  only 
cause  of  action  arises  by  the  payment  of  the  bill  after  the 
bankruptcy.  In  an  action  by  the  payee  against  the  drawer 
of  a  bill,  it  appeared  that  the  defendant  drew  the  bill  in 
favor  of  the  plamtiff,  merely  for  the  purpose  of  raising  money, 
and  that  the  plaintiff  indorsed  and  discounted  it,  paying  over 
the  proceeds  to  the  defendant ;  the  defendant  becoming  bank- 
rupt, the  plaintiff  was  compelled  to  take  up  the  bill  and  sued 
the  defendant,  who  pleaded  his  bankruptcy.  The  court  of 
Common  Pleas  held  that  the  debt  was  not  barred  by  the  certi- 
ficate, and  that  the  plaintiff  was  entitled  to  recover.  Brooks  v. 
■Rogers,  1  H,  BL  640.  It  seems  that  the  case  of  Howis  f». 
Wiggins,  4  T»R,  714,  was  decided  on  the  same  principle.  See 
CawUyv.Dunlop,  7  T.jR.577.  Eden'sB.LA43,  2d  ed. 

A  person  who  accepts  a  bill  for  the  honor  of  the  drawer, 
which  bill  has  been  previously  accepted  and  dishonored,  is  en- 
titled to  stand  in  the  place  of  the  drawer,  and  on  payment  of 
the  bill  after  the  bankruptcy  of  the  first  acceptor,  may  prove  the 
amount  against  his  estate ;  £x  parte  Wackerbarth,  5  Ves.  573 ; 
but  if  the  drawer  could  not  have  recovered  against  the  first  ac* 
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ceptor*  u  when  he  had  no  efiects  in  hit  hands,  the  acceptor  su- 
pra protest  cannot  prove  the  bill  against  the  estate  of  the  first 
acceptor,  for  he  cannot  make  a  title  stronger  than  that  of  the 
drawer,  and  oust  the  assignees  of  the  bankrupt  of  the  defence 
which  they  would  have  fa^d  against  him.  J^  parte  Lambert, 
13  Ves.  179. 

Proof  of  bills — aeeommodation  bills  in  general,']  In  general 
the  holder  of  a  bill  cannot  prove  it  against  the  estate  of  any 
person,  who  for  his  accommodation  has  put  his  name  upon  it ; 
§e§  ante,  Chapter  V . ;  and  although  at  law  notice  that  the  bill  is 
an  accommodation  bill,  will  not  prevent  the  party  who  takes  it 
for  a  valuable  consideration,  from  suing  the  person  who  has  put 
his  name  upon  it  by  way  of  accommodation,  see  ante,  p.  Ill, 
yet  in  equity  it  has  been  considered  that  such  a  person  does  not 
take  the  bill  bond  Jide,  where  he  knows  that  the  accommoda- 
ting party  has  stopped  payment.  Thus,  where  the  bankrupts 
for  the  accommodation  of  Collier,  the  acceptor,  drew  a  bill  and 
stopped  payment,  and  Collier  discounted  the  bill  with  Blyth, 
who  knew  that  the  drawers  had  stopped  payment,  but  dis- 
counted the  bill  with  the  intention  of  setting  off  against  part  of 
it  a  debt  due  from  himself  to  the  diawers ;  on  a  petition  to 
expunge  the  proof  of  the  balance.  Leach,  V.  C.  said,  "  The 
question  is  whether  Blyth  was  the  bolder  of  this  bill  bond  fide. 
At  the  time  he  received  the  bill,  he  must  be  taken  to  have 
known  that  Collier  could  have  no  demand  upon  it  against  the 
bankrupts :  primd  facie  the  acceptor  is  to  pay,  and  Blyth  does 
not  pretend  that  Collier  represented  to  him  that  as  between 
him.  Collier,  and  the  bankrupts,  they  were  bound  to  pay  the 
bill.  As  matters  stood,  there  would  have  been  no  demand 
against  the  bankrupt's  estate  upon  the  bill,  and  Blyth  would 
have  had  to  pay  to  the  bankrupt's  estate  the  sum  of  136i.  18s.  Ad, 
If  Blyth,  therefore,  really  paid  the  consideration  of  the  bill  to 
Collier,  without  any  secret  understanding  between  them,  his 
purpose  was  to  enable  Collier  to  spend  the  money  which  he 
knew  belonged  to  the  bankiupt's  estate,  and  to  convert  the 
bankrupt's  estate  into  a  debtor  lor  100/.  in  the  place  of  being  a 
creditor  for  136/.  Under  these  circumstances,  he  cannot  be 
considered  the  holder  of  the  bill  bond  fide,  and  the  debt  must 
be  expunged."  Ex  parte  Sume,  1  G/i/n  ^  Jam.  191.  Watkin 
had  dealings  with  Garway,  whose  correspondent,  Hatton,  the 
bankrupt  vi^as,  and  it  was  agreed  between  Garway  and  Hatton 
that  the  latter  should  answer  all  drafts  that  Watkin  should 
draw  upon  him  on  account  pf  Garway.  Watkin  drew  accord* 
ingly  on  Hatton  for  4000/.,  who  accepted  it,  though  he  had  no 
emcts  of  Garway's  in  his  hands  at  the  time  ;  the  payee,  on  the 
acceptor's  non-payment,  applied  to  Watkin,  who  paid  it,  and 
who  was  admitted  to  prove  under  the  commission  against  Hat- 
ton.   Hatton's  assignees  petitioned  against  this  admission.  Per 
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Lard  Hardwicket  C.  "I  will  consider  it  first  as  it  stands  be- 
tween  Watkin  and  Hatton.  If  the  payee  receive  the  money 
comprised  in  the  draft  of  Watkin,  he  may  brin?  an  action 
against  Hatton  in  the  name  of  the  payee,  who  will  be  consi- 
dered as  a  trustee  for  the  drawer,  or  he  may  bring  an  action  in 
his  own  name  against  Hatton,  if  he  had  effects  of  Watkin  at 
the  time  of  the  acceptance  sufficient  to  answer  the  draft ;  but 
if  he  had  not  effects,  but  only  honored  the  draft,  such  action 
cannot  be  maintained,  or  if  in  this  case  Hatton  had  paid  it,  in- 
stead of  being  a  debtor  to  Watkin',  he  would  have  been  in- 
debted to  Hatton  pro  tanto,  and  so  it  was  determined  in  the 
House  of  Lords,  on  a  writ  of  error  from  the  court  of  King's 
Bench.  But,  consider  it  now  as  it  stands,  between  Garway, 
Watkin  and  Hatton ;  Watkin  appears  at  the  time  he  drew  on 
Hatton  to  have  had  effects  in  Garway's  hands  of  more  value 
than  the  amount  of  this  draft,  and  as  there  was  such  an  agree- 
ment as  I  have  before  mentioned,  between  Garway  and  Hatton, 
the  latter  is  to  all  intents  and  purposes  just  in  the  same  situa- 
tion as  Garway  himself,  and,  therefore,  though  he  had  no  ef- 
fects in  his  hands  at  the  time,  has,  by  his  agreement,  made 
himself  liable.  The  same  rule  will  hold,  therefore,  under  a 
commission  of  bankruptcy,  as  in  an  action  at  law,  and  under 
these  circumstances  Watkin  has  a  right  to  come  in  as  a  creditor, 
under  the  commission,  against  Hatton.''  Ex  parte  Marshall^  1 
Atk,  131.  and  see  Ex  parte  Matthews,  6  Ves,  285. 

Proof  on  aca)mmodation  billSj  by  the  party  accommodating, 
against  the  estate  of  the  party  accommodated.l  Before  the  stat. 
49  Geo.  3.  c.  121.  s.  8.  where  one  person,  for  the  accommo- 
dation of  another,  put  his  name  upon  a  bill  or  note,  and  the 
party  thus  accommodated  became  bankrupt,  and  afterwards  the 
party  accommodating  was  compelled  to  pay  the  amount  of  the 
bill  or  note,  he  could  not  j^rove  it  under  the  estate  of  the  per- 
son for  whose  accommodation  he  paid  it,  for  no  debt  accrues 
until  payment  of  the  bill  or  note.  Young  v,  Hockley,  2  W, 
Bl.  839.  3  WUs,  346.  S.  C.  Ex  parte  Walton,  lA  tk,  122. 
Brooks  V.  Rogers,  1  if.  BL  640.  ante,  p.  326.  vnd  see  Ex 
parte  Holdings  1  G.  ^*  J.  97.  ante,  p,  320.  Howis  v,  Wig- 
gins, 4  T.  R.714.  To  remedy  this  grievance,  the  49  Geo.  3. 
c.  21.  s.  8.  was  passed,  which  was  re-enacted  in  substance  by 
6  Geo.  4.  c.  16.  s.  52.  whereby  any  person,  who  at  the  is- 
suing of  the  commission  shall  be  surety,  or  liable  for  any  debt 
of  the  bankrupt,  or  bail  for  the  bankrupt,  either  to  the  sheriff 
or  to  the  action,  if  he  shall  have  paid  the  debt,  or  any  part 
thereof  in  discharge  of  the  whole  debt,  (although  he  may  have 
paid  the  same  after  the  commission  issued)  if  the  creditor  shall 
have  proved  his  debt  under  the  commission,  shall  be  entitled 
to  stand  in  the  place  of  such  creditor,  as  to  the  dividends,  and 
all  other  rights  under  the  said  commission,  which  such  creditor 
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possessed,  or  woald  be  entitled  to,  in  respect  of  such  proof; 
or  if  the  creditor  shall  not  have  proved  under  the  commission, 
such  surety,  or  person  liable,  or  bail,  shall  be  entitled  to  prove 
his  demand,  in  respect  of  such  payment,  as  a  debt  under  the 
commission,  not  disturbing  the  former  dividends,  and  may  re- 
ceive dividends  with  the  other  creditors,  although  he  may  have 
become  suretV)  liable,  or  bail  as  aforesaid,  after  an  act  of  bank- 
ruptcy comimtted  by  such  bankrupt,  provided  that  such  person 
had  not,  when  he  became  such  surety  or  bail,  or  so  liable  as 
aforesaid,  notice  of  any  act  of  bankruptcy  by  such  bankrupt 
committed.  Although,  in  strictness,  an  accommodation  ac- 
ceptor is  not  a  surety,  yet  he  is  a  person  liable  within  the  words 
of  this  act.  Per  Lord  Eldtm,  Ex  parte  Yonge,  3  V,  ^  B.  40. 
Ex  parte  Lloyd,  1  Rose,  9.  Where  the  accommodation  accep- 
tor assigns  his  debt,  his  assignee  may  call  upon  him  to  prove 
it  for  his  benefit.  £x  parte  Lloyd,  I  Rose,  4.  When  the  ac- 
commodation acceptor  has  sustained  special  damage,  an  action 
for  such  damage  is  barred  l^  the  certificate.  Vansandau  v. 
Corsbie,  8  Taunt,  550.  2  B.  Moore,  602.  5.  C.  in  error,  3  B. 
^  A,  13.  Where  the  plaintiff  accepted  a  bill  for  the  accom- 
modation of  the  drawer,  the  defendant,  who  afterwards,  and 
before  the  bill  became  due,  committed  an  act  of  bankruptcy, 
upon  which  a  commission  issued,  which  was  afterwards  super- 
seded, and  another  bill  was  drawn  by  the  defendant,  and  ac- 
cepted by  the  plaintiff  for  the  same  debt,  with  the  addition 
merely  of  interest  and  the  stamp,  and  afterwards  an  effectual 
commission  issued,  and  the  plaintiff  paid  the  second  bill,  and 
sued  the  bankrupt  for  money  paid  :  it  was  held,  that  this  was 
a  case  within  the  49  Geo.  3.  c.  121 ;  that  the  giving  the  second 
acceptance  did  not  discharge  the  original  debt  for  which  the 
plaintiff  had  become  surety  before  the  act  of  bankruptcy,  and 
that  on  paving  that  second  bill,  the  plaintiff  was  only  paying 
the  same  debt  which  he  was  liable  to  pay  as  surety  for  the  de- 
fendant on  the  first  bill.  Stedman  v.  Martinnant,  13  Fast, 
427.  This  statute  does  not  merely  contemplate  le^^al,  but  equi- 
table liability,  and  therefore,  where  on  the  dissolution  of  a  part- 
nership, one  of  the  partners  covenants  to  indemnify  his  co- 
partner against  payment  of  the  debts,  and  becomes  bankrupt, 
and  the  co-partners  are  compelled  to  pay,  they  may  prove 
against  the  estate  of  tlieir  co-partner.  Wood  v,  Dodgson,  2  M. 
^  S.  196.  Ex  parte  Ogilby,  3  F.  ^  fi.  133.  and  see  Ex  parte 
Yonge,  Id.  31.  2  Rose,  40.  5.  C.  The  statute  does  not  com- 
pel the  surety  to  prove,  and  therefore  before  the  bankrupt  has 
obtained  his  certificate,  the  surety  may,  on  being  compelled  to 
pay,  sue  the  bankrupt,  although  the  nolder  has  proved  the  bill 
under  the  commission,  against  the  bankrupt  drawer.  Mead  v. 
Braham,  3  M.  ^  5.  91. 

Proof  of  bills — erou  bills  in  general.^     A  bill,  which  on 
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account  of  the  want  of  consideration,  could  not  be  enforced 
between  the  parties  at  law,  ate  anie.  Chapter  V.,  is  not  prove- 
able.    But  where  there  is  an  exchange  of  acceptances,  as  where 
A.  draws  bills  upon  B.,  and  B.  in  return  draws  upon  A.,  there 
is  on  both  sides  a  good  consideration,  and  if  either  A.  or  B. 
becomes  bankrupt,  the  other  may  prove  the  bills  accepted  by 
him  against  his  estate,  as  if  they  had  been  taken  for  value  in 
the  usual  course  of  business.     Thus,  where  A.  accepted  a  bill 
drawn  by  B.,  and  B,  accepted  a  bill  drawn  by  A.  for  the  same 
amount  for  their  mutual  accommodation,  and  before  the  bills 
became  due,  A,  became  bankrupt,   and  B.  having  paid  dbe 
amount  of  his  own  acceptance,  ^deducting  the  dividend  re- 
ceived by  the  holder  from  the  estate  of  A.),  sued  A.  on  his 
acceptance,  who  pleaded  his  bankruptcy,  the  court  of  Com- 
mon Pleas  were  of  opinion  that  the  two  bills  were  mutual  en- 
gagements, constituting  on  each  part  a  debt,  the  one  being  a 
consideration  for  the  omer ;  that  the  bill  in  question  was  not 
given  as  an  indemnity,  which  was  in  its  nature  conditional, 
but  created  an  absolute  debt  from  the  beginning  which  was 
capable  of  beii^  proved  under  the  commission,  and  being  so 
proveable,  was  necessarily  barred  by  the  certificate.    Rolfe  v. 
Caslon,  2  if.  Bl.  571  ;  and  see  Ex  parte  Greenwood,  Buck,  289. 
The  Peters's  and  the  Dunlops  exchanged  acceptances  to  a  large 
amount,  and  it  was  agreed,  that  each  were  to  pay  their  own 
acceptances.    Both  became  bankrupt  and  obtain^  their  cer- 
tificates.   Peters's  acceptances  were  partly  paid  by  them  before 
their  bankruptcy  and  were  proved  for  the  residue.    Dunlops' 
acceptances  were  also  proved  against  the  Peters's  estate  as 
drawers,  and  the  full  amount  thus  paid  by  the  Peters's,  and 
their  assignees,  exceeded  the  amount  of  their  acceptances,  for 
which  they  were  bound  to  provide,  by  a  considerable  sum,  for 
which  the  assignees  of  the  Peters^s  sued  the  Dunlops  as  for 
money  paid  to  their  use.     The  Dunlops  pleaded  their  bank- 
ruptcy, and  the  court  of  K.  B.  were  divided  on  the  question, 
whether  the  bankruptcy  operated  as  a  discharge.     Lawrence  J. 
and  Grose  J,,  on  the  authori^  of  Rolfe  v.  Caslon    (supra), 
thought  that  the  certificate  was  a  bar ;  but  Ashhurst  J.  and  Lord 
Kenyon  C,  /•  were  of  a  diflbrent  opinion.     Cowley  v.  Dunlop, 
7  T.  JR.  565. 

It  is  not  material  that  the  acceptances  given  in  exchange 
are  not  the  acceptances  of  the  party  giving  them ;  nor  is  it  ne- 
cessary in  order  to  constitute  an  exchange  of  securities,  that 
the  biUs  should  be  precisely  of  the  same  amount  or  for  the  same 
time,  provided  the  circumstances  of  the  case  shew  that  it  is  an 
exchange.  Thus,  where  the  defendants  gave  the  plaintiff  their 
own  bills,  accepted  by  third  persons,  in  exchange  for  bills  of  the 
defendants  upon,  and  accepted  by,  the  plaintiff,  and  the  dif- 
ferent sets  tallied  in  the  gross  amount,  except  a  few  shillings  in 
one  instance,  which  were  paid  at  the  time»  in  order  as  it  was 
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said,  to  finish  the  transaction,  and  except  that  in  two  instances 
out  of  five,  tjie  acceptances  given  by  the  defendants  were  mv- 
aUle  two  days  before  the  counter  acceptances  of  the  plaintiffs, 
it  was  held  that  this  was  an  absolute  exchange  of  acceptances ; 
that  each  party's  remedy  was  upon  the  bills  given  by  the  other 
only,  and  that  the  defendants  having  become  banlijupts,  and 
the  plaintiff  consequently  forced  to  pay  the  balance  of  his  own 
acceptances,  (beyond  the  dividend  received  from  the  defend- 
ant's estate,)  could  not  recover  that  amount  in  an  action  against 
the  defisndaAts  for  money  paid.  BuekUr  v.  Buttivant,  3 
East.  72. 

Where  in  ease  of  cross  acceptances,  one  of  the  parties  has 
become  bankrupt  it  has  been  made  a  question,  whether  the 
proof  of  his  acceptance  can  be  allowed  befiore  the  other  fArty 
nas  satisfied  his  own,  or  whether  he  shall  merely  be  restrained 
from  receiving  the  dividends  until  such  satisfaction.  In  re 
Borongss,  Co.  B,  L.  161 .  In  one  case  it  is  said  by  Mansfield  C.  J., 
that  until  the  party  proving  has  paid  his  counter  bill,  the  court 
of  Chancery  will  restrain  him  from  receiving  any  dividend. 
Smrattv,  Austin,  4  Taunt,  207.  Ante,  p.  320.  Where  bankers 
acc^>ied  bills  for  a  customer,  and  advanced  money,  and  dis- 
counted bills  for  him,  and  the  customer  became  bankrupt,  and 
the  bankers  at  the  time  of  the  commission  were  under  accept- 
ances for  the  bankrupt,  and  had  bills  drawn  by  the  bankrupt 
and  accepted  by  different  persons,  remitted  by  their  customer 
before  his  bankruptcy,  and  the  bankers  proved  as  upon  a  balance 
of  accounts,  the  Chancellor  held,  that  though  the  form  of  the 
proof  was  wrong,  yet,  that  the  bankers  were  intitled  to  prove 
the  bills  upon  which  the  bankrupt's  name  appeared,  to  cover 
thttr  acceptances  which  had  not  been  made  good.  Ex  parte 
^Ufxkam,  8  Ves,  531.  It  is  said  that  it  seems  now  to  be  a 
settled  rule,  that  the  surety  claiming  to  come  in  as  a  creditor, 
must,  before  he  can  be  permitted  to  fyrove,  take  up  his  own  bills 
or  exonerate  the  bankrupt's  estate  from  the  originsd  debt.  Eden*M 
B.  L.  160.  2a  Ed. 

Proof  of  bills'^ where  there  are  cross  bills  and  a  cash  ae- 
eornit,  and  both  the  parties  become  bankrupt.']  Several  cases 
have  arisen  as  to  the  proof  of  debts,  where  there  have  been 
cross  bills  negotiated  between  the  parties,  and  where  there 
is  also  a  cash  account,  and  both  of  the  parties  have  become 
bankrupt.  Of  some  of  these  cases  it  is  extremely  difiScult 
to  discover  the  principle.  Various  accommodation  transac- 
tions had  for  many  years  taken  place  between  Caldwell  &  Co. 
and  the  Brownes.  The  former  were  the  bankers  of  the 
latter.  A  commission  of  bankruptcy  issued  against  Caldwell 
6t  Co.,  in  March  1793,  and  in  the  same  month  the  Brownes 
became  bankrupt.  An  account  was  then  taken  of  the  mutual 
debts  and  credits.  That  account  consisted  first  of  a  cash  ac- 
count, which  included  good  bills  as  well  as  payments  in  cash ; 
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and  secondly,  of  a  bill  account,  which  related  exclusively  to 
bills  which  nad  beeen  passed  by  one  house  to  the  other,  and 
which  were  all  ultimately  dishonored.     The  result  was,  that 
on  the  cash  account  the  Brownes  were  indebted  to  Caldwell 
&  Co.,  in  the  sum  of  40,7161.,  and  that,  on  the  bill  account, 
Caldwell  &  Co.  had  received  from  the  Brownes  bad  bills,  to 
the  amount  of  305,149^.  195.  lOd.,  and  the  Brownes  had  re- 
ceived from  Caldwell  &  Co.  bad  bills  to  the  amount  of  204,910L 
5$.     Of  the  bad  bills,  received  from  Caldwell  &  Co.,  the 
Brownes  had  negotiated  bills   to  the  amount  of  196,5891. 
6f .  4e{.  and  of  those  received  from  the  Brownes,  Caldwell  & 
Co.  had  negotiated  bills  to  the  amount  of  126,855L  lis. 
lOd.  having  retained  the  residue,  viz.  178,2942.  8s.,  at  the  re-- 
quest  of  the  Brownes.    All  the  bills  received  by  the  Brownes 
were  discountable,  and  upon  most  of  them  they  had  recdved 
the  full  value,  and  Caldwell  &  Co,  had  no  consideration  for 
them,  but  the  bad  bills  received  from  the  Brownes.    All  the 
bills(or  nearly  so)which  the  Brownes  had  negotiated  were  proved 
against  the  estate  of  Caldwell  &  Co.,  and  by  far  the  greater  part 
against  the  estate  of  the  Brownes  also ;  but  to  a  large  amount 
viz.  80,0002.  the  Brownes  had  deposited  bills  as  a  security  for 
the  payment  of  a  much  smaller  sum,  so  that  the  proof  against 
them  in  respect  of  those  bills  was  only  for  the  sum  really  due, 
whereas  against  Caldwell  &  Co.  the  proof  was  for  the  whole 
sum  payable  on  the  bills ;  and  the  consequence  of  this,  and 
of  the  unequal  negotiation  of  each  other's  bills  was,  that  a 
much  larger  sum  was  proved  against  Caldwell  &  Co.,  in  respect 
of  bills  negotiated  by  the  Brownes,  than  against  the  latter  in 
respect  of  bills  negotiated  by  the  former.    Caldwell  &  Co.  on 
petition,  claimed  the  right  to  prove  the  bills  which  still  re- 
mained in  their  hands,  in  order  to  be  reimbursed  the  difference. 
But  Lord  Loughborough  C.  said,   "  Till  Caldwell  &  Co.  pay 
all  the  creditors  of  Browne,  who  aire  likewise  creditors  of 
theirs,  20s.  in  the  pound,  they  would  be,  by  proving,  sharing 
with  the  creditors  of  Browne,  who  are  likewise  creditors  m 
theirs.    If  I  allow  this  petition,  I  must  do  two  things  that  are 
quite  impossible.  I  must  hold  that  the  bankruptcy  creates  a  debt 
which  did  not  exist  antecedently  -,  and  I  must  hold,  that  the 
same  debt  may  be  proved  twice.       The  proof  was  confined  to 
the  balance  of^the  cash  account  only.    Ex  parte  WaUter,  4  Ves, 
373.  as  abstracted  by  Mr,  Justice  Bayley,  not  only  from  Mr, 
Vesey's,  but  from  Mr.  Cooke's,  report  if  the  case.   Baytey,  350. 
So  where  a  petition  was  presented  by  the  assignees  of  a  bank- 
rupt, the  object  of  which  was  similar  to  that  of  the  petition.  Ex 
parte  Walker  (^suprd),  to  prove,  not  only  for  the  cash  balance 
between  the  two  bankrupts'  estates,  but  also  in  respect  of  the 
dishonored  bills,  upon  a  similar  issue  of  cross  paper  dishonored 
on  both  sides,  part  of  which  having  been  negotiated,  was  proved 
by  the  holders  against  both  estates.  Lord  Loughborough,  C. 
said,  "  Upon  the  consideration  of  the  case,  Ex  parte  Walker,  it 
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struck  me,  that  there  were  but  two  ways  of  taking  it  as  between 
the  two  estates,  either  to  consider  all  the  bills  as  struck  out  of 
the  case  entirely,  as  issued  for  a  bad  purpose,  like  gambling 
transactions,  &c.  upon  which  there  could  be  no  proof,  or  to 
consider  them  all  as  good  bilh.  I  do  not  see  that  there  is  a 
middle  course."  The  order  was  pronounced,  that  the  peti- 
tioners should  be  at  liberty  to  prove  the  cash  balance  only.  Ex 
parte  Earle,  5  Ves.  833.  The  principle  of  the  two  foregoing 
decisions  was  much  canvassed  by  Lord  Eldon  in  the  case  of 
Ex  parte  Rawson,  1  Jacob,  274.  His  Lordship  there  said,  **  I 
think  J  argued  that  case  of  Ex  parte  Walker,  and  I  must  say 
that  the  speculations  about  paper,  certainly  outran  the  grasp  of 
the  wits  of  courts  of  justice.  This  sort  of  circulating  medium 
puzzled  as  able  a  man  as  ever  sat  here.  Lord  Thurlow.  I  re- 
member the  first  case  of  it.  It  was  then  small  in  amount,  one 
bill  and  another.  He  then  considered  the  acceptance  of  the 
one  as  a  consideration  for  the  other,  and  allowed  both  to  prove, 
but  then  there  was  this  difficulty,  that  it  lessened  the  fund  for 
paying  the  holder  of  the  bill,  and  thus  by  proving,  they  pre- 
judiced their  own  creditors.  It  was  found  this  would  not  do, 
and  then  it  was  said, '  if  you  will  prove,  you  must  first  take  up 
your  acceptance,'  which  got  rid  of  the  objection  of  the  party 
proving  in  competition  with  his  own  creditor.  Then  came  the 
case  of  those  houses  at  Liverpool  and  Manchester  drawing  on 
one  another  to  the  amount  of  50,000/.  What  was  to  be  done 
then  1  The  court  were  puzzled  and  distressed.  At  last,  how- 
ever, we  came  to  a  sort  of  anchorage  in  that  case.  Ex  parte 
Walker  ;  I  have  no  difficulty  in  saying  that  I  never  understood 
it :  I  am  satisfied  that  though  no  doubt  the  court  understood  that 
judgment,  yet  none  of  the  counsel  did.  The  decision  was  this : 
that  where  there  are  cross  bills  drawn  for  accommodation,  they 
are  all  to  be  thrown  out  of  the  account  on  both  sides,  and  it  is 
to  be  taken  as  if  it  were  a  cash  balance  only.  If  this  were  upon 
the  principle  that  applies  to  one  or  two  bills,  that  they  are  not 
to  be  proved  by  one  estate  against  the  other  till  all  the  cre- 
ditors of  both  are  paid,  I  could  understand  it.  If  there  be 
lOOOi.  of  acceptances  on  the  one  side,  and  10,000/.  on  the 
other.  Lord  Loughborough  says  that  they  are  not  to  be  regarded 
at  all,  that  it  is  all  chance  how  the  two  estates  may  pay.  I 
sav  not ;  and  if  there  be  a  surplus  of  one  estate  to  satisfy  the 
other,  why  should  it  not  be  applied '^  Look  at  the  case  of 
partnership ;  a  partner  cannot  prove  against  the  estate  of  his 
copartner,  so  as  to  affect  the  creditors  of  both,  but  he  may  be 
paid  his  demand  out  of  the  surplus,  if  there  is  any.  I  do  not  see 
why  the  same  rule  is  not  to  be  applied  here."  His  Lordship  at 
the  conclusion  of  his  judgment  observed,  *'  I  cannot  bring  my- 
self to  think  that  the  case  of  Ex  parte  Walker  is  right,  if  there 
is  a  surplus."  In  the  following  case  there  were  no  cross  bills, 
but  disnonored  bills  on  one  side  were  struck  out  of  the  ac- 
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count.  Palmer  received  from  WHliamaon  in  cash  and  bills, 
6424(.  9i.  Zd.,  and  Williamson  receited  from  Palmer  in  cash 
58242. 19«.  7d.  Both  became  bankrupt.  Palmer  had  nego- 
tiated the  bills,  some  of  whidi,  drawn  bf  Williamson,  to  tiie 
amount  of  1098i.  were  refused  acceptance,  and  were  proved 
under  both  commissions.  Palmer's  assignees  contended  that  the 
10982.  should  be  deducted  from  the  64242. 9s.  3d.  which  would 
reduce  the  sum  received  by  him,  and  would  leave  a  balance  of 
4982.  10«.  4d.  in  his  favour,  which  they  petitioned  to  be  allowed 
to  prove  against  Williamson's  estate.  Lord  Ehion,  C.  after 
considering  how  the  question  would  stand  in  case  the  par- 
ties had  not  become  bankrupt,  said  "  If  between  these  par- 
ties considered  as  solvent,  Williamson  is  entitled  to  say 
Palmer  should  not  have  the  4962.  until  he  had  restored  the 
bill,  being  put  into  his  hands  as  a  medium  of  raising  money, 
and  the  first  obligation  was  upon  Palmer,  what  difference  does 
the  bankruptcy  make  t  No  other  difference  than  this  ;  that  if 
the  assignees  of  Williamson  protect  his  estate  against  any 
liability  upon  the  bill,  Palmer's  estate  is  entitled  to  a  dividend 
upon  the  sum  of  4982.  that  is,  in  order  to  keep  the  accounts  finally 
right,  Williamson's  estate  is  entitled  to  retam  the  dividends  due 
to  Palmer's  estate,  to  the  extent  of  making  them  applicable 
to  protect  the  estate  of  WilHantson  against  the  bill.  "  To 
alter  this  decision,"  added  his  Lordship,  "  it  must  be  shewn 
not  only  that  the  bills  were  acceptea  by  Goodenough  (the 
drawee)  but  that  they  were  acceptea  on  account  of  what  the 
acceptor  owed  to  Williamson.  Ex  parte  Metcalfe,  11  Ves. 
404.  At  the  time  of  the  bankruptcy  of  Lynn,  the  account  be- 
tween him  and  the  petitioner  Read  stood  thus :  there  was  a 
cash  balance  of  3,5762.  8s.  4d.  including  therein  a  sum  of 
1,6032.  17s.  5d.  for  premiums  of  insurance,  and  commission 
due  from  Lynn  to  Read,  and  Lynn  had  given  his  promissory 
note  for  the  said  sum  of  1,6032.  17s.  5d,  to  Read,  who  had 
negotiated  it,  and  it  was  proved  under  the  commission.  Read 
had  accepted  for  the  accommodation  of  Lynn  bills  draiwn  by 
Lynn,  to  the  amount  of  6,4442.  7s.  4d.  none  of  which  had 
been  paid  at  the  bankruptcy,  and  they  were  proved  under  the 
commission.  Read  had  likewise  guaranteed  debts  of  Lynn  to 
the  amount  of  7732.  Is.  5d.  but  had  not  at  the  banluruptey 
paid  any  part  of  those  debts,  and  they  were  proved  under  thie 
commission.  Lynn  had  given  three  bills  for  10002.  each, 
drawn  by  hkn,  on  Stalker,  to  Read,  who  had  negotiated  them, 
and  those  bills  were  dishonored,  and  two  of  them  vrere  proved. 
The  petitioner  being  insolvent,  made  a  composition,  and  paid 
the  holders  of  the  bills,  accepted  for  Lynn's  accommodation, 
and  the  parties  whose  debts  were  guaranteed,  a  composition, 
amounting  to  1,8942.  8s.  9d.  The  petition  prayed  that  the 
unpaid  bills,  or  liabilities,  might  be  excluded  from  both  sides 
of  the  account,   or  that  the  petitioner  might  debit   Lynn's 
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aocoant  with  the  cash  balance  of  3,576i.  8i.  4d.  and  with 
the  balance  or  difference  between  the  amount  of  dividends 
paid  by  Lynn's  estate  upon  Stalker's  bills  and  Lynn's  pro- 
missory note,  and  the  amount  of  the  composition  paid  by  the 
petitioner,  and  that  he  might  be  admitted  to  prove  the  ba- 
lance of  the  account,  acc(Nrding  to  the  declaration  of  the  court. 
Per  Leach  F.  C.  "  It  is  not  necessary  to  refer  to  Ex  parte 
Walker,  and  Ex  parte  Earle  (see  supra)  inasmuch  as  the  Act 
of  49  Geo.  3.  has  introduced  a  new  principle,  by  which  cases 
of  this  sort  must  now  be  tried.  By  that  act,  a  surety  paying 
after  the  bankruptcy  can  only  prove  against  the  estate  of 
the  bankrupt  where  the  creditor  nas  not  proved,  or  stand  in 
the  place  of  the  creditor  on  the  bankrupt's  estate,  where  the 
creditor  has  proved,  and  there  cannot  be  double  proof.  Let 
the  case  of  the  accommodation  bills  be  first  tried  by  this  prin- 
ciple. Read  accepts  for  the  accommodation  of  the  badLrupt, 
bills  to  the  amount  of  6,444L  which  remain  wholly  unpaid 
at  the  time  of  the  bankruptcy.  These  bills  are  all  proved  by 
the  holders,  under  the  commission,  and  if  Read  were  now  to 
pay  these  bills,  it  would  form  no  ground  of  further  proof,  and 
all  that  Read  could  claim  would  be,  to  have  the  benefit  of  the 
proofs  already  made  upon  these  bills  against  the  estate.  With 
respect  to  the  cash  balance,  that  part  of  it  which  is  represented 
by  the  promissory  note  of  1603L  is  already  proved  against  the 
estate  vy  the  holder  of  the  note,  with  whom  the  petitioner  had 
discounted  it,  and  the  actual  payment  by  the  petitioner  could 
not  give  him  a  larger  right  tnan  to  have  the  benefit  of  that 
prooL  The  remainder  of  the  cash  balance  is  more  than  covered 
by  the  two  bills  of  Stalker,  which  have  been  proved  a^nst  the 
bankrupt's  estate  by  the  holders  with  whom  the  petitioner  ne- 
gotiated them.  It  is  hardly  necessary  to  refer  to  the  d^ts, 
amounting  to  773i.  which  were  guaranteed  hy  the  petition, 
but  which  have  been  proved  by  the  creditors  against  the  bank- 
rupts' estate."  Petition  dismissed.  Ec  parte  Read,  1  G.  ^ 
J.  224. 

Proof  of  bills  —  under  several  commistumSi  and  amount  of 
proof. "]  Where  several  parties  to  a  bill  become  bankrupt,  Uie 
holder  is  entitled  to  prove  the  full  amount  of  the  bill  under 
the  commissions  against  each  ;  Ex  parte  Wildnian,  1  Atk. 
109.  2  Ves.  113  S.  C. ;  and  the  bill  may  be  proved  against  the 
estates  both  of  the  drawers  and  acceptors,  though  the  same 
persons  may  be  both  drawers  and  acceptors,  as  constituting  dif- 
ferent  firms.  Ex  parte  Parr,  18  Ves.  65.  1  Rose,  76.  S.  C 
But  where  the  holder  has  received  a  dividend  from  the  estate  of 
one  of  the  parties,  he  can  only  prove  against  the  others  the 
amount  of  the  bill,  less  the  amount  of  the  dividend.  Thus 
where  the  maker  and  indorser  of  a  promissory  note  both  became 
bankrupt,  and  the  holder,  after  receiving  a  dividend  of  6i.  in 
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the  pound,  under  the  commission  against  the  indorser,  applied 
to  prove  against  the  estate  of  the  maker.  Lord  Hardwicke  C. 
at  first  seemed  to  think  that  the  holder  might  prove  his  whole 
debt,  but  upon  looking  into  two  cases,  the  first.  Ex  parte  Rys- 
wick  (2  P.  Wms,  89.)  before  Lord  Chancellor  Macclesfield, 
ahd  the  second.  Ex  parte  Lefebre  (2  P.  Wms,  407.)  before 
Lord  Chancellor  King,  he  altered  his  opinon,  and  was  very  clear 
that  the  6$.  must  go  in  discharge  of  so  much  of  the  debt,  and 
that  the  holder  could  only  prove  the  remaining  14s.  under  the 
maker's  commission.  Cooper  v.  Pepys,  1  Atk.  106*  So  a  divi- 
dend declared,  though  not  received,  must  be  deducted.  The 
acceptors  and  one  of  the  indorsers  of  a  bill  became  bankrupt  at 
Hamburgh ;  another  of  the  indorsers  became  bankrupt  in  Eng- 
land. The  holder  caused  the  bill  to  be  claimed  against  the  es- 
tates of  the  acceptors  and  indorser,  at  Hamburgh,  according  to 
the  course  of  such  proceedings  there,  and  a  dividend  was  de- 
clared upon  both  these  estates.  The  holder  not  having  those 
dividends,  applied  to  be  admitted  to  prove  the  whole  amount  of 
the  bill  against  the  estate  of  the  bankrupt  indorser  in  England. 
The  Lord  Chancellor  being  informed  that  such  w>is  the  prac- 
tice at  Guildhall,  made  the  order  that  the  dividends  should  be 
deducted,  expressing  a  doubt  as  to  the  principle.  Ex  parte 
Leerst  6  Ves.  644.  So  if  the  dividend  has  been  declared  after 
a  claim,  but  before  proof  by  the  holder  on  the  other  estate,  the 
reduction  must  be  made.  Ex  parte  the  Royal  Bank  of  Scot- 
land, 19  Ves.  310.  Er  parte  Worrall,  1  Cox,  309.  Under 
special  circumstances,  this  rule  was  in  one  case  departed  from. 
The  holder  of  certain  bills  having  applied  to  prove,  the  opinion 
of  the  commissioners  was,  that  the  bills  payable  to  fictitious 
payees  were  not  available  securities.  The  proof  was  accordingly 
refused,  but  a  claim  was  admitted.  The  question  as  to  the  va- 
lidity of  those  bills  having  gone  through  much  litigation  in 
Westminster  Hall,  (§ee  ante,  p.  24.)  it  was  at  length  deter- 
mined that  they  were  to  be  considered  bills  payable  to  bearer, 
and  the  petition  which  had  stood  over  during  that  litigation  coining 
on  a^in,  the  objection  was  taken,  that  as  no  actual  proof  had  been 
adnutted  when  it  was  tendered,  and  some  payments  had  been 
made  upon  the  bills  in  the  interval,  there  should  be  a  deduction  of 
the  sum  received;  but  it  was  held  that  though  generally  a  sum  re- 
ceived before  the  proof  admitted  must  l^  deducted  from  the 
proof,  the  petition  which  had  been  so  long  depending  was  in 
the  nature  of  an  appeal  from  the  decision  of  the  commissioners, 
and  the  result  of  that  appeal  being,  that  they  ought  to  have 
admitted  the  proof,  the  receipt  o'f  a  part  during  the  pendency  of 
the  petitiop  to  correct  their  judgment,  would  not  prevent  the 
proof  then,  which  ought  to  have  been  admitted  when  it  was 
first  tendered.  In  the  matter  of  Gibson  and  Johnson,  cited  19 
Ves,  311.  The  following  case,  also,  is  an  exception  to  the 
rule.    A.  discounted  for  D.,  the  acceptance  of  B.  C.6c  Co.'s 
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for  1364/-.  and  sued  out  a  separate  commission  against  B. ;  at 
the  time  of  the  suing  out  of  the  commission,  D.  had  by  pay- 
ments on  account,  reduced  the  debt  from  himself  to  A.  to  420/. 
A.  having  been  admitted  <to  prove  the  full  amount  of  the  bill, 
the  assignee  of  B.  petitioned  that  the  proof  might  be  reduced 
to  420/.  but  Lord  Eldon  C.  held  that  as  A.  (being  the  petition- 
ing creditor),  was  the  only  joint  creditor  who  could  come  in 
and  prove  under  the  separate  estate  of  B.  and  receive  dividends 
with  the  separate  creditors,  which  D.  could  not ;  and  that  as  A. 
was  the  legal  owner,  and  the  bill  would  be  discharged  by  the 
operation  of  the  certificate,  he  was  to  be  considered  as  a  trustee 
for  D.     Ex  parte  De  Tastett  1  Rose,  10. 

With  regard  to  the  respective  amounts  of  the  proof  of  bills 
proved  under  different  commissions,  it  is  held,  that  where  a 
bill  or  note  is  pledged  with  a  person  as  a  security  for  the  pay- 
ment of  a  smaller  sum,  the  person  with  whom  it  is  deposited 
may  prove  the  full  amount  against  all  parties,  except  against 
the  party  from  whom  he  received  it,  provided  he  dp  not  receive 
in  the  whole  more  than  20s.  in  the  pound.    Davies  gave  his 
note  for  600/.  to  Turner  and  Toye,  expressed  to  be  for  value 
received,  but  in  fact  for  their  accommodation,  and  they  being 
indebted  to  King  in  300/.,  indorsed  the  note  to  him,  to  enable 
him  to  raise  that  sum.    Turner  and  To}e  and  Davies  became 
bankrupt.    On  petition  King  was  allowed  to  prove  the  whole 
amount  against  Davies's  estate,  and  to  receive  dividends  not 
exceeding  300/.  .  Ex  parte  King,  Co.  B,  L,  156.    So  where  a 
bill  for  200/.  was  indorsed  by  the  payee  to  the  petitioner  for  a 
debt  of  147/.  (which  was  afterwards  reduced  to  46/.  by  pay* 
ments),  and  the  acceptor  became  bankrupt,  upon  which  the 
petitioner  claimed  to  prove  the  whole  amount  of  the  20C/.  un- 
der his  estate,  till  he  had  received  46/.,  and  the  commissioners 
having  refused  to  allow  him  to  prove  more  than  46/.,  petitioned 
to  be  allowed  to  prove  for  200/.,   the  petition  was  allowed. 
Ex  paHe  Crossley,  3  Bro,  C.  C.  237.      Co.  B,  L.  157.  S.  C. 
Kirkpatrick  having  an  account  with  the  petitioners,  remitted 
bills  accepted  by  the  bankrupts  to  the  amount  of  3869/.  10<.  3c2. 
Kirkpatrick  was  only  indebted  to  the  petitioners  in  3234/.  12<. 
lid. ;  on  a  petition  to  be  admitted  to  prove  the  full  amount  of 
the  bills,  and  to  receive  dividends  not  exceeding  20s,  on  the 
debt  due  from  Kirkpatrick,  Lord  Eldon  C.  said,  *'  I  look  upon 
it  as  settled,  that  you  cannot  hold  the  paper  of  the  bankrupt, 
and  prove  beyond  your  actual  debt  upon  it,  but  that  you  may 
have  the  paper  of  third  persons ;  those  persons  being  iiidebted 
to  your  debtor  in  more,  and  you  may  prove  to  the  whole  amount 
not  exceeding  20s.  in  the  pound  on  the  original  debt.''    The 
order  was  made  as  prayed.     Ex  parte  Bloxham,  5  Ves,  449. 
But  where  the  bills  deposited  are  accommodation  bills,  as  be- 
tween the  party  depositing  them,  and  the  bankrupt,  it  has  been 
doubted  wfkether  the  party  with  whom  they  are  deposited  can- 
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prove  against  the  estate  of  the  bankrupt  a  greater  amount  than 
18  due  to  him  from  the  party  who  deposited  them.  In  Ex  parte 
Kijig,  ante,  p.  337,  the  proof  was  sdlowed  to  the  full  amount ; 
,but  the  contrary  was  hela  in  the  following  case :  Almond  dis- 
counted a  bill  for  3422.  7<.  with  the  petitioners,  and  as  a  col- 
lateral security  indorsed  to  them  a  bill  for  459/.  6s.  1(M.,  ac- 
cepted by  Purdy,  and  Almond  and  Purdy  became  bankrupt ;  on 
a  petition  to  be  allowed  to  prove  the  full  amount  of  the  bdl  for 
459^  65.  lOd,  against  the  estate  of  Purdy,  Lord  Rosslyn  C. 
said,  ''  It  is  not  competent  for  the  bankrupt  from  whom  the 
bill  was  received,  to  make  any  objection  to  it,  but  the  person 
who  accepts  the  bill  loithout  consideration,  becomes  a  bankrupt. 
The  proof  then  comes  upon  his  estate.  Then  the  oath  to  be 
made  upon  that  must  truly  state  the  debt,  and  that  is  only  the 
sum  for  which  the  bill  was  given  as  a  security.  It  would  be 
impossible  to  recover  more  in  an  action  than  the  sum  really  ad- 
vanced ;  and  it  is  impossible  to  allow  more  to  be  proved  upon 
the  estate  than  could  be  recovered  upon  an  action  oirected,  and 
the  bankruptcy  not  to  be  set  up.''  Petition  dismissed.  £0- 
parte  Bkxham,  5  Ves,  448.  However,  upon  a  petition  to  have 
this  order  discharged,  it  was  dischai^ed  accordingly  by  Lord 
Eldon,  his  Lordship  observing,  "  There  must  have  been  some 
misunderstanding  upon  it,  for  the  case  was  only  this.  A  party 
wants  to  have  a  bill  discounted.  The  banker  refuses  to  discount 
upon  the  credit  of  this  bill  only.  The  other  says,  he  has  in 
his  hands  another  bill,  and  offers  that  as  a  security  for  the 
former.  What  is  that  but  a  right  to  prove  a^inst  both  estates 
until  2O5.  in  the  pound  has  been  obtained  ?"  Ex  parte  Bloxham, 
6  Ves.  600.  It  may,  however,  be  remarked,  that  the 
attention  of  the  court  does  not  appear  to  have  been  directed 
to  the  circumstance  that  the  bill  deposited  was  accepted  for 
the  accommodation  of  the  party  depositing  it,  a  circum- 
stance which,  though  not  stated  in  the  case,  may  be  collected 
from  the  judgment  of  Lord  Rosslyn.  In  the  following  case 
where  the  bills  deposited  were  known  by  all  parties  to  be 
accommodation  bills,  it  was  held  that  they  could  not  be  proved 
for  more  than  the  debt  actually  due.  The  petitioner  sold  goods 
to  one  Keams,  and  Willats  accepted  bills  as  a  security  for  the 
amount.  Willats  became  bankrupt,  and  the  sum  due  from 
Kearns  to  the  petitioner  being  less  than  the  amount  of  the  bills, 
the  petitioner  petitioned  to  be  allowed  to  prove  the  full  amount 
of  the  bills.  The  Vice  Chancellor  said,  *'  It  must  be  admitted, 
that  if  the  bankrupt,  at  the  request  of  Kearns,  and  without  aiiy 
communication  with  the  petitioner,  had  put  his  name  to  these 
bills,  and  Keams  had  then  delivered  them  to  the  petitioner  as 
a  security  for  the  goods  sold  to  him,  that  the  petitioner's  hold- 
ing these  bills  as  a  collateral  security  for  Kearns's  debt,  would 
have  been  entitled  to  prove  the  full  amount  of  them  against  the 
bankrupt's  estate,  and  to  receive  dividends  on  the  full  proof. 
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until  the  whole  of  Keams's  debt  was  paid.  A  creditor  has  al- 
ways a  right  to  make  the  most  of  a  property  pledged  with  him 
by  his  debtor,  and  the  bills  of  a  third  person  are  in  this  respect 
like  other  property.  The  bankrupt's  bills  here  are  not  given  to 
Kearns,  and  handed  over  by  him  to  the  petitioner  as  a  security 
for  Kearns's  debt  by  him.  The  transaction  is  immediate  be- 
tween the  bankrupt  and  the  petitioner,  and  the  bankrupt  gives 
these  bills  to  the  petitioner  m  payment  of  goods  to  the  same 
amount  delivered  by  the  petitioner  to  Kearns.  If  given  in  pay- 
ment of  goods  delivered  by  the  petitioner  to  the  bankrupt,  it  is 
clear  that  the  petitioner  could  only  prove  against  the  estate  of 
the  bankrupt  the  actual  sum  due,  and  not  the  amount  of  the 
bills ;  and  I  can  find  no  distinction  in  principle  between  a  bill 
given  bj  the  bankrupt  to  the  petitioner  for  goods  deUvered  by 
the  petitioner  to  the  bankrupt,  and  a  bill  given  by  the  bankrupt 
to  the  petitioner  for  goods  delivered  by  the  petitioner  to  Kearns 
at  the  request  of  the  bankrupt.  In  both  cases  there  is  the  same 
immediate  contract  between  the  bankrupt  and  the  petitioner, 
and  the  bills  are  equally  payment  for  the  goods,  and  to  the  ex- 
tent in  which  Kearns  had  advanced  the  price  of  the  goods,  the 
bills  are  satisfied."     Ex  parte  Reader,  Buck  381. 

Proof  of  bills — where  the  bills  have  been  deposited  as  a  secu- 
rity.^  where  the  bankrupt  before  his  bankruptcy  has  deposited 
bills  with  his  creditor  as  a  security  for  a  debt,  without  indorsing 
the  bills  regularly,  the  bills  ought  to  be  sold,  and  the  difference 
between  that  amount  and  the  amount  of  the  debt  proved  as 
part  of  the  debt.  Thus,  where  bankers  having  proved  the 
whole  of  their  debt,  exhibiting  bills,  deposited  with  them  as 
securities,  afterwaids  received  the  amount  of  several  of  the 
bills,  the  proof  was  expunged,  the  bills  remaining  unpaid  were 
ordered  to  be  sold,  and  a  new  proof  to  be  made,  deducting  all 
that  was  received  on  account  of  the  bills,  considering  them  as 
mere  pledges.  Ex  parte  Baldwint  cited  19  Ves.  230.  But 
where  the  bankrupt  has  indorsed  the  bills,  primd  facie,  they  are 
not  to  be  treated  as  mere  securities,  but  the  holder  has  a  right 
to  go  against  all  the  parties  whose  names  appear  upon  them. 
It  was  agreed  between  Crossley,  the  bankrupt,  before  his  bank- 
ruptcy, and  the  Lees,  that  Crossley  should  deposit  with  the 
Lees  bills  at  long  date,  which  they  were  to  receive  or  dispose 
of,  and  in  return  to  accept  Crossley's  bills.  At  the  time  of  the 
bankruptcy,  Crossley  owed  the  Lees  8,007^,  and  held  bills 
indorsed  and  remitted  by  him  for  7,9992.  They  proved  the 
whole  of  their  debts,  exhibiting  the  bills  as  securities.  The 
Lees  received  several  dividends,  and  also  upwards  of  4,000/. 
on  the  bills  from  other  parties.  The  petition  prayed  that  the 
proof  might  be  corrected,  by  reducing  it  to  the  sum  which  should 
appear  due,  after  deducting  the  money  received  in  respect  of  the 
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bills  deposited,  and  an  account  of  tbe  dividends  overpaid  by 
mistake.     Per  Lord  EULon  C.    "  The  distinction  is,  that  if  the 
subject  of  deposit  is  the  bankrupt's  property,  it  must  be  sold ; 
and  the  excess  proved  as  a  debt  .  Where  bills  remitted  are  in- 
dorsed, the  holder  primA  faeie  may  go  against  every  one  whose 
name  is  on  them  ;  and  all  these  bills  being  indorsed,  it  is  upon 
the  other  side  to  shew  that  the  meaning  was  not  to  give  a  de- 
mand upon  the  bills  against  the  drawers  and  indorsers.    This 
debt,  however,  is  inaccurately  proved.    The  proof  should  have 
been  upon  the  bills,  and  I  think  Lees'  estate  intitled  to  that 
proof.    The  real  question  is,  whether  these  bills  were  indorsed 
to  Lees  as  their  own,  to  work  out  payment  of  their  debt,  or 
merely  that  they  might  collect  the  money,  and  not  to  enable 
them  to  go  against  the  indorsers  ;  a  proposition  which  the  other 
party  must  make  out.    In  the  case  citea  (vide  swpra)  there  was 
a  mortgage,  and  bills  indorsed  and  not  indorsed ;  and  the  ques- 
tion was,  whether  upon  the  whole,  as  the  mortgage  was  a  secu- 
rity, the  bills  also  indorsed  or  not  indorsed,  were  intended  to 
be  so,  and  the  Lord  Chancellor  inferred,  from  the  mortgage  and 
the  circumstance  that  some  of  the  bills  were  not  indorsed,  that 
those  which  were  indorsed  were  sent  merely  as  the  others." 
It  being  referred  to  the  commissioners  to  report,  and  it  appear- 
ing that  the  bills  were  not  to  be  considered  as  a  deposit,  the 
petition  was  dismissed.     Ex  parte  Towgood,  19  Ves.  229 ;  and 
see  Ex  parte  Rushforth,  10  Fes.  419.      But  where  a  bill,  with 
the  bankrupt's  name  upon  it,  has  been  deposited  as  a  security 
for  part  of  a  debt  owing  from  the  bankrupt,  and  the  creditor 
proves  that  debt,  stating  that  he  holds  the  bill  as  a  security, 
and  subsequently  by  dividends  from  the  estate,  and  from  other 
parties  to  the  bill,  receives  20<.  in  the  pound  on  the  bills,  the 
proof  will  not  be  expunged,  but  the  creditor  will  be  restrained 
from  receiving  further  dividends  on  the  amount  of  the  bill.    Ex 
parte  Rufford,  \G,^  J»  41.  but  see  Ex  parte  Burn,  2  Rose^ 
65  <  post.    If  a  bill  or  note  be  deposited  without  indorsement 
as  a  security  for  a  less  debt,  the  assignees  will  be  ordered 
to  permit  the  creditor  to  sue  in  their  names.    Thus,  where  tbe 
payees  of  a  note  for  100^.  deposited  it,  without  indorsing 
It,  as  a  security  for  942. 19<.  and  became  bankrupt,  on  a  petition 
that  the  assignees  might  be  ordered  to. indorse  the  note,  the 
Vice  Chancellor  said,  '*  This  case  differs  from  Ex  parte  Mow- 
hray,  (1  J,S^W,  428.,)  where  the  whole  bene£cial  interest 
was  out  of  the  bankrupt,  and  he  had  become  a  mere  trustee  ; 
but  here  by  reason  of  the  amount  of  the  note  being  beyond  the 
debt  for  which  it  was  pledged,  the  legal  interest  in  the  note 
passes  to  the  assignees.    Let  the  petitioner  be  at  liberty  to  use 
the  name  of  the  assignees  in  an  action  on  the  note,  if  an  action 
be  necessary,  indemnifying  the  assignees  in  respect  of  such  ac- 
tion, and  undertaking  to  pay  the  surplus  to  the  assignees,  if 
the  amount  of  the  note  be  recovered,  and  if  an  action  be  not 
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necessary,  then  let  the  assignees  join  in  a  receipt  for  the  amount 
of  the  note  on  receiving  the  surplus."  Ex  parte  Brown,  1 
G.^/.  407. 

Proof  of  hilU — where  there  are  teveral  HIU  and  one  it  paid  in 
fall,  pro^ reduced,"]  Where  there  has  been  a  proof  upon  seve* 
ral  bills,  and  one  of  those  bills  has  been  paid  in  full  by  other 
parties  to  it,  the  proof  must  be  reduced  by  that  amount.  Bridges 
discounted  for  Cowell,  the  bankrupt,  before  his  bankruptcy, 
a  bill  for  TAX,  drawn  by  the  bankrupt,  and  accepted  by  Gillham. 
This  bill  was  dishonored,  and  Cowell  became  oankrupt.  Gill- 
ham  on  the  bill  becoming  due,  instead  of  payment,  delivered  to 
Bridges  a  sum  in  cash,  and  three  bills  of  202.,  15/.  and  15/. ; 
Bridges  proved  on  Cowell's  estate  as  for  money  lent,  1432. 
18s.  3d.,  which  included  the  50/.,  the  amount  of  the  balance 
due  on  Gillham's  bills.  These  three  bills  being  paid  at  matu* 
rity,  CowelFs  assignees  petitioned  to  have  the  amount  expunged. 
Per  Sir  J,  Leach  V.C.  '*  The  law  considers  each  discount' trans- 
action, as  a  distinct,  isolated  transaction ;  and  though  the  form 
of  the  proof  be  upon  the  loan,  the  proof  is  in  truth  upon  each 
bill  separately.  Upon  this  principle,  I  must  order  the  50/.  to 
be  expunged."      Ex  parte  Barratt,  IG.S^J.  ,327.     Aspinall 

rvea  under  the  estate  of  Moulson,  a  debt  of  2772/.  75.  9d.  as 
money  had  and  received,  and  exhibited  as  securities  four 
bills,  one  for  247/.  12s.,  another  for  1837/.  10s. ;  the  first  was 
afterwards  paud  in  full  to  Aspinall  by  the  acceptors ;  on  the 
second,  the  sum  of  1534/.  6s.  3d.  was  paid  by  different  parties ; 
the  assignees  of  Moulson  petitioned  that  on  payment  of  303/. 
3s.  9d.  the  balance  of  the  bill  for  1837/.  10s.  it  might  be  delivered 
up  to  them,  and  that  Aspinall's proof  might  be  reduced  by  the  se- 
veral amounts  of  247/.  12s.,  and  1837/.  10s.  Per  Lord  Eldon  C. 
"  There  is  no  doubt  that  Aspinall,  having  treated  these  bills 
as  a  security  in  his  deposition,  and  having  proved  his  debt  with 
the  exception  of  them,  is  now  precluded  from  saying  that  they 
are  not  to  be  treated  as  a  security,  because  they  are  indorsed. 
The  bankrupt  was  the  last  indorser  of  the  bills ;  if  they  had  not 
been  put  into  the  hands  of  Aspinall  they  would  have  remained  his 
property.  There  is  great  difficulty  in  saying,  that  the  assignees 
have  no  right  to  take  out  of  the  hands  of  a  depositary  property 
left  with  him  as  a  security  for  a  debt,  covered  by  payment  from 
other  sources.  If  A.  gives  B.  a  bill  to  the  amount  of  300/.  as  a 
security  for  a  debt  of  150/. ;  whether  A.  indorse  it  or  not,  as 
against  him,  B.  can  only  prove  150/.,  and  he  vrill  be  a  trustee 
for  A.  in  respect  of  any  surplus  he  may  receive  from  the  other 
parties  to  it. '  Ex  parte  Bum,  2  Rote,  55.  but  tee  Ex  parte 
Rvfford,  1  G.  ^  J.  41.  ante,  p.  340. 

Proof  of  billt-^nterett.]  By  statute  6  G.  4.  c.  16.  s.  57.  it  is 
enacted,  that  in  all  future  commissions  against  any  person  or 
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persons,  liable  upon  any  bill  of  exchange,  or  promissoiy  note, 
whereupon  interest  is  not  reserved,  overdue  at  tne  issuing  of  the 
commission,  the  holder  of  such  bill  of  exchange  or  promissoiy 
note  shall  be  entitled  to  prove  for  interest  upon  the  same,  to  be 
calculated  by  the  commissioners  to  the  date  of  the  commission, 
at  such  rate  as  is  allowed  by  the  court  of  King's  Bench  in  ac- 
tions upon  such  bills  or  notes.  Before  this  enactment,  it  was 
held  that  interest  was  proveable  where  it  was  made  payable  in 
the  bill  or  note  ;  Ex  parte  Marlar^  1  Aik,  150,  but  where  the 
date  of  the  act  of  bankruptcy  was  fixed,  interest  accruing  after 
that  period  could  not  have  b€«n  proved.  Ex  parte  Moore,  2  Br. 
C.  C.  597.  If  there  is  a  surplus,  such  as  will  afibrd  it  on  the 
debts  bearing  interest,  then  tne  creditors  having  debts  due  at 
the  date  of  the  bankruptcy,  bearing  interest,  receive  subsequent 
interest,  as  covered  under  the  debt  due  at  the  bankruptcy,  though 
such  interest  had  not  accrued  at  the  time  of  the  bankruptcy,  nor 
for  many  years  afterwards.  Per  Sir  W.  Grant,  M.  R. 
13  Ves,  573.  As  to  the  mode  of  calculating  interest,  in  case  of 
a  surplus,  see  In  the  matter  of  Higginhottom,  2  G.S^J,  123. 

Proof  of  bills — expenses  and  re-exchange,^    On  a  petition  to 
be  allow^  to  prove  the  costs  of  protesting  certain  bills,  accepted 
by  the  bankrupt,  protested  after  the  commission  issued,  Lord 
Hardwicke  C.  ordered  that  the  costs  of  the  protests  arisen  before 
the  commission  should  be  proved,  but  no  part  of  the  costs  arisen 
afterwards ;  Anon.  1  Atk,  140 ;  and  in  a  subsequent  case  the 
proof  was  confined  to  the  charges  incurred  before  the  act  of 
bankruptcy.     Ex  parte  Moore,  2  Br.  C.  C.  597.     Re-exchange 
also  incurred  before  the  act  of  bankruptcy  is  proveable,  £x  parte 
Hoffman,  Co.  B.  L.  173  ;  and  where  by  the  law  of  the  country 
certain  stipulated  damages  are  to  be  paid  in  case  of  the  return 
of  the  bill,  such  damages,  though  paid  after  the  bankrputcy, 
have  been  allowed  to  be  proved.    Francis  v.  Rucker,  Ambl. 
672. 

Proof  of  bills — election.']    By  stat  6  Geo.  4.  c.  16.  s.  59. 
no  creditor  who  has  brought  any  action  or  instituted  any  suit 
against  any  bankrupt  in  respect  of  a  demand,  prior  to  the  bank- 
ruptcy, or  which  might  have  been  proved  as  a  debt  under  the 
commission  against  such  bankrupt,  shall  prove  a  debt  under 
such  commission,  or  bave  any  claim  entered  upon  the  proceed- 
ings under  such  commission,  without  relinquishing  such  action 
or  suit,  and  the  proving  or  claiming  a  debt  under  a  commission 
by  any  creditor  snail  be  deemed  an  election  by  such  creditor 
to  take  the  benefit  of  such  commission  with  respect  to  the  aebt 
so  proved  or  claimed.     A  bankrupt  had  given  to  his  creditor 
two  bills  of  exchange,  stated  in  his  affidavit  to  have  been  given 
for  Ageneral  balance  owing  by^him  to  the  creditor ;  but  as  to  this, 
there  was  a  counter  affidavit.    The  creditor  sued  the  bankrupt, 
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and  took  him  in  execution  on  one  of  the  bills,  and  on  the  other 
being  returned  proved  it  under  the  commission.  On  an  appli- 
cation by  the  bankrupt  to  be  discharged  out  of  execution,  on 
the  ground  of  election  by  proof,  the  Lord  Chancellor  observed, 
that  it  was  a  remedial  law,  and  must  receive  a  liberal  construc- 
tion, and  made  the  order  on  the  creditor,  without  prejudice  to 
his  proving  under  the  commission-  Ex  parte  Dickson,  1  Rose,  98. 
But  if  a  creditor  has  a  note  for  one  sum,  and  a  bond  for  ano- 
ther, as  the  remedies  and  relief  under  those  securities  are  dif- 
ferent, he  may  prove  the  one  debt,  and  hold  the  bankrupt  in 
execution  for  the  other.  Per  Lord  Eldon  C.  Ex  parte  Grosve- 
nor,  14  Ves,  588.  So  it  is  said  by  the  Vice  Chancellor  in  Ex 
parte  Glover,  1  G.  df  /.  270.,  that  the  statute  does  not  appear  to 
apply  to  actions  for  distinct  demands  brought  subsequent  to 
claim  or  proof;  that  a  distinct  demand  is  a  demand  of  a  dis- 
tinct nature,  as  of  indebitatta  assumpsit  and  bond.  Two  parcels 
of  goods  were  sold  at  different  times,  and  paid  for  by  bills. 
The  purchaser  afterwards  becoming  bankrupt,  the  vendors 
proved  under  the  commission  for  the  amount  of  the  first  parcel, 
they  then  holding  the  bill  given  in  payment  for  the  same.  The 
bill  for  the  other  parcel  having  been  negotiated  by  them,  prior 
to  the  bankruptcy,  and  being  then  outstanding,  was  afterwards 
dishonored ;  the  court  of  King's  Bench  held  that  the  vendors 
were  not  precluded  from  suing  the  bankrupt  for  the  amount  of 
the  last  parcel  of  goods.  Per  Holroyd  J.  "As  both  these 
debts  were  incurred  before  the  bankruptcy,  the  plaintifis  might 
have  recovered  the  whole  in  one  action  of  indebitatus  assumpsit, 
but  as  far  as  respects  the  question  before  us,  I  think  this  case  dif- 
fers from  the  case  of  a  ddi)t  arising  out  of  one  entire  contract, 
inasmuch  as  the  plaintifis  could  only  prove  one  debt  and  not  the 
other,  and  then  tne  statute  does  not  operate  except  as  to  such 
debt  so  proved,  and  as  to  that  only."  Watson  v,  Medex,  1  B. 
6i  A.  121.  Harley  v.  Greenwood,  5B,  8^  A,  95.,  and  see  Mead 
V.  Braham,  3  M.  ^5.91.  ante,  p.  329.  Ex  parte  Lobbon, 
17  Ves.  334.     1  Rose,  219.  S.  C. 

Set  off."]  By  stat.  6  Geo.  4.  c.  16.  s.  50.  it  is  enacted,  that 
where  there  has  been  mutual  credit  given  by  the  bankrupt  and 
any  other  person,  or  where  there  are  mutual  debts  between  the 
bankrupt  and  any  other  person,  the  commissioners  shall  state 
the  account  between  them,  and  one  debt  or  demand  shall  be 
set  against  another,  notwithstanding  any  prior  act  of  bank- 
ruptcy committed  by  such  bankrupt,  before  the  credit  given  or 
debt  contracted  by  him,  and  what  shall  appear  due  on  either 
side,  on  the  balance  of  such  account,  and  no  more,  shall  be 
claimed  or  paid  on  either  side  respectively,  and  every  debt  or 
tfiemand  thereby  made  proveable  against  the  estate  of  the  bank- 
rupt, may  also  be  set  off  in  manner  aforesaid  against  such  es- 
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tate ;  provided  that  the  person  claiming  the  benefit  of  such  set 
off  haa  not,  when  such  credit  was  given,  notice  of  an  act  of 
bankruptcy  by  such  bankrupt  committed. 

Though  the  bill  or  note  upon  which  the  bankrupt  is  liable,  be 
not  due  at  the  time  of  the  bankruptcy,  it  may  still  be  set  off,  on 
the  principle  that  it  is  d^itum  in  presenti,  scdvendum  infuturo. 
A.  for  goods  sold  to  him  by  B.,   accepted  two  bills;  the 
first  due  6th  November,  1796 ;  the  second,  the  9th  March, 
1797.    On  10th  November,  A.  indorsed  to  B.  another  bill,  as 
a  further  security,  and  B.  undertook  to  pay  over  the  balance  to 
A.  after  discharging  the  amount  of  the  first  bill.    B.  received 
the  proceeds  of  the  bill  so  indorsed,  and  afterwards,  and  on 
13th  December,  1796,  A.  became  bankrupt.    His  assignees 
having  brought  an  action  for  money  had  and  received,  to  re- 
cover the  balance  so  agreed  to  be  paid  over  by  B.,  it  was  held 
that  B.  might  set  off  that  balance  against  his  demand  on  A.'s 
acceptance  due  9th  March,  1797.    Per  Grose  J,     "  It  is  ob- 
jected that  the  defendant  cannot  set  off  the  170Z.  (the  balance) 
because  it  is  contrary  to  his  express  agreement ;  but  consider 
that  the  bankrupt  by  his  agreement  was  bound  to  pay  his  ac- 
ceptance at  a  future  day,  but  that  his  bankruptcy  disabled  him ; 
that  was  a  credit  on  one  side,  and  credit  was  constituted  on  the 
other  by  giving  a  bill  which  became  due  at  a  subsequent  time. 
It  is  clearly,  therefore,  a  case  of  mutual  credit,  and  it  is  just 
that  one  demand  should  be  set  against  the  other."    Aildnson  v. 
Elliottt  7  T.  R,  370.     But  where  a  bankrupt  previously  to  his 
bankiniptcy,  deposited  a  bill  with  the  defendant,  to  whom  he 
was  inaebted,  not  as  a  satisfaction  of  the  debt,  but  as  a  deposit 
for  the  purpose  of  raising  money  on  it,  and  the  defendant  made 
some  advances,   but  not  to  the  full  amount ;  the  assignees 
having  tendered  the  amount  of  the  money  so  advanced,  brought 
trover,  and  it  was  held  tliat  this  was  not  a  case  of  mutual  cre- 
dit, and  that  the  conduct  of  the  defendant  was  a  gross  breach 
of  tnist,  there  being  an  express  understanding  that  this  bill 
was  not  to  go  into  the  general  account.    Key  v.  Flint,  8  Taunt, 
21.     I  Moore,  451.  S,  C.     On  petition  the  Lord  Chancellor 
was  of  the  same  opinion.     1  Swanst.  30. 

Where  one  Wagstaff  accepted  a  bill  drawn  on  him  by  the 
bankrupts,  which  did  not  become  due  until  after  the  commis- 
sion, and,  which  when  due  was  paid  by  him,  and  was  a  debtor 
to  the  bankrupts  for  goods  sold  on  credit,  which  credit  had  not 
expired  at  the  time  of  the  bankruptcy  ;  it  was  held  to  be  with- 
in the  statute  as  to  mutual  credit.  Per  Lord  Erskine  C,  "  The 
bankrupt  being  a  creditor  of  the  petitioners,  drew  a  bill  upon 
them  before  his  bankruptcy  :  which  bill  they  accept.  Is  not 
this  a  mutual  account?  mutual  to  all  intents  and  purposes?" 
Ex  parte  Wagstaff,  13  Ves.  66.  So,  where  Lord  Cork  gave 
the  bankrupt  his  acommodation  notes,  upon  a  written  under- 
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taking  to  indemnify,,  and  paid  the  notes  after  the  bankraptcy  ; 
he  was  allowed  to  set  off  the  payment  against  .a  demand  of 
the  bankrupt  for  business  done.  Ex  parte  BoyU,  Co,B,L. 
542.  UTid  see  Arbouin  v.  Tritton,  Holt,  408.  In  an  action  by 
the  assignees  of  a  bankrupt,  referred  to  an  arbitrator,  he  found 
specially  as  follows.  That  the  defendant  had  before  the  bank- 
ruptcy, accepted  bills  drawn  upon  him  by  the  bankrupt  to  a 
considerable  amount ;  that  the  bills  had  been  paid  away  to 
creditors  of  the  bankrupt,  that  at  the  time  of  his  so  accepting 
the  bills,  the  defendant,  as  the  agent  of  the  bankrupt,  had  in 
his  hands  monies  of  the  bankrupt ;  to  the  full  amount  of  the 
sum  for  which  the  bills  were  drawn ;  that  these  monies  had 
not  been  withdrawn  from  the  hands  of  the  defendant  before 
the  bankn]^tcy  ;  and  that  after  the  bills  had  become  due,  and 
before  the  bankruptcy,  the  holders,  in  order  to  relieve  the  de- 
fendant from  his  responsibility  to  tiiem,  consented  to  take,  and 
did  take  from  the  defendant,  a  composition  upon  the  acceptances ; 
and  upon  payment  thereof  by  the  defendant  the  bills  were  de- 
livered up  the  defendant,  to  which  arrangement  the  bankrupt 
was  not  a  party.  The  arbitrator's  doubt  was,  whether  the 
defendant  ought  to  be  allowed  to  set  off  the  full  amount  of  the 
bills,  or  the  amount  of  composition  only.  The  court  of  K*  B. 
were  of  opinion,  that  he  was  entitled  to  set  off  the  full  amount, 
for  that,  as  between  the  bill  holders  and  the  bankrupt,  there 
was  a  full  and  complete  payment,  and  that  it  was  a  gift  to 
the  defendant  of  the  difference  between  the  full  amount  and  the 
composition.  Stonehouse  v.  Read,  3B,^  C.  669. 

In  order  to  set  off  a  debt  due  upon  a  bill  or  note,  indorsed 
to  the  party  claiming  a  set  off,  it  must  appear  that  it  was 
indorsed  to  him  before  the  bankruptcy,  though  it  is  not  essen- 
tial that,  at  the  tune  the  bankrupt  gives  credit,  he  should  know 
that  the  bill  or  note  has  been  indorsed  to  the  other  party. 
Hankey  v.  Smith,  3  T.  R,  507.  (n.^  In  order  to  constitute 
mutual  credit,  it  is  not  necessary  that  the  parties  mean  parti- 
cularly to  trust  each  otlier  in  that  transaction ;  for  if  a  bill 
of  excnange,  which  is  accepted,  be  sent  out  into  the  world,  credit 
is  given  to  the  acceptor  by  every  person  who  takes  the  bills. 
Fer  BulUrJ.  Ibid.  Where  the  defendants  being  sued  by  the 
assignees  of  a  bankrupt,  offered  in  evidence  certain  bills  ac- 
cepted by  the  bankrupt,  and  overdue,  and  unpaid;  but  did 
not  prove  upon  what  consideration  the  bankrupt  accepted 
them,  nor  at  what  time  nor  upon  what  consideration  the  bills 
came  to  the  defendants'  hands,  nor  that  their  names  were  on 
them,  nor  that  there  was  any  original  connexion  between  the 
defendants  and  these  bills ;  it  was  held  by  the  court  of  C.  P. 
that  these  acceptances  did  not  constitute  a  setoff.  Per  GibbsJ. 
**  1  will .  not  pretend  to  say  whether  if  the  facts  were  such  as 
suggested  by  the  defendants,  they  might  be  entitied  to  hold  it 
as  a  mutual  credit ;  but  I  think,  that  this  is  a  case  in  which 
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the  strictest  and  most  particular  proof  is  required,  either  that 
the  obligations  commenced  before  the  bankruptcy,  to  bring  it 
within  the  ordinary  law  of  set  off,  or  that  there  was  some  con- 
nexion in  the  origin  of  the  transaction  to  bring  it  within  the 
cases  of  mutual  credit."  Chtchterlony  v,  Easterby,  4  Taunt, 
888.  So  where  in  an  action  by  the  assignees  of  a  bankrupt, 
the  defendant  produced  certain  cash  notes  of  the  bankrupt, 
payable  to  bearer,  dated  prior  to  the  bankruptcy,  but  did  not 
prove  when  they  came  into  his  hands ;  the  court  of  K.  B.  held 
that  the  burthen  of  proving  that  the  notes  came  into  the  hands 
of  the  defendant  before  the  bankruptcy  lay  upon  him,  and 
that  no  such  proof  having  been  given,  they  could  not  be  set 
off,  Lawrence  J,  observed,  that  if  the  notes  had  been  made 
payable  to  the  defendant  himself,  he  should  have  thought  it 
reasonable  evidence  of  their  having  come  to  his  hands  at 
the  time  they  bore  date.  Dickson  v.  Evans,  6  T,R,  57,  In 
the  following  case,  the  defendant  was  not  put  to  the  same 
strict  proof.  He  proposed  to  set  off  notes  of  the  bankrupts' 
bank  to  the  amount  of  716/.  and  proved  that  various  sums 
had  been  paid  him  in  notes  of  that  bank  by  different  persons 
to  the  amount  of  848/.,  at  various  periods,  from  the  4th  to 
the  27th  June,  the  bankruptcy  happening  early  in  July ;  but 
he  did  not  identify  any  of  the  notes.  For  the  plaintifis  it  was 
proved,  that  the  bankrupts  on  16th  June  pressed  the  defendant, 
who  had  overdrawn  his  credit,  to  reduce  his  balance  ;  that  he 
lived  a  short  distance  from  the  bank  ;  that  he  might  easily  have 
lodged  there  any  notes  that  he  had,  and  that  he  had  discounted  a 
bill  for  100/.  a  very  few  days  before  the  bankruptcy.  A  verdict 
being  found  for  the  defendant,  a  new  trial  was  moved  for,  but 
the  court  of  C.  P.  refused  the  rule.  Per  Gibbs  C.J,  **  This  was 
an  action  brought  by  the  assignees  of  a  bankrupt  against  a  cre- 
ditor of  theirs,  who  seeks  to  set  off  against  their  claim  notes, 
which  he  says  were  in  his  custody  at  the  time  of  the  bankruptcy, 
and  which  were  in  his  custody  when  the  action  was  tried. 
Primd  facie,  that  is  a  case  for  the  defendant,  if  he  follows  it 
with  some  proof  that  they  were  in  his  custody  at  the  time  of 
the  bankruptcy.  Very  particular  evidence  of  that  fact  is  not 
to  be  expected,  nor  that  it  should  be  brought  quite  home  to  the 
time  of  the  bankruptcy."  Moore  v.  Wright,  6  Taunt.  517. 
2  Marsh.  209.  S.  C. 

Where  a  party  indorses  a  bill,  accepted  by  the  bankrupt, 
and  takes  it  up  after  the  bankruptcy,  although,  as  before  stated, 
he  may  prove  the  amount,  ante,  p.  326,  yet  he  cannot  set  it  off. 
The  acceptor  of  a  bill  for  200/.  indorsed  by  the  petitioner,  be- 
coming bankrupt,  the  petitioner  was  obliged  to  take  it  up,  and 
being  indebted  to  the  bankrupt's  estate  to  the  amount  of  90/. 
he  prayed  that  he  might  be  at  liberty  to  set  off.  Per  Lord 
Loughborough  C.  "  Pay  the  90/.  that  you  owe  the  estate,  and 
prove  the  200/.  I  see  no  objection  to  that ;  but  you  cannot, 
by  paying  that  bill,  put  yourself  in  a  better  condition  than  any 
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other  creditor.  There  was  do  mutual  credit ;  there  was  a  debt 
created  upon  the  estate,  and  due  at  the  time  of  the  bank- 
ruptcy, but  that  debt  was  not  due  to  you ;  therefore  in  that  res- 
pect the  set-off  fails."  Ex  parte  Hale,  3  Ves,  304.  A.  kept 
cash  with  M.  &c  Co.  bankers,  and  accepted  a  bill  drawn  by 
one  of  the  partners  in  the  house  of  M.  &c  Co.  and  indorsed  by  that 
partner  to  M.  &  Co.  who  discounted  it,  and  afterwards  indorsed  it 
for  value  to  S.  Before  the  bill  became  due  M.  &c  Co.  became 
bankrupts,  having  funds  in  the  hands  of  S.  more  than  sufficient 
to  pay  the  bill,  and  having  in  their  hands  money  belonging  to  A . 
When  the  bill  became  due,  S.  presented  it  for  payment  to  A.  and 
payment  being  refused,  S.paidhimself  the  amountoutof  the  funds 
of  M.  &  Co.  remaining  in  his  hands,  and  delivered  the  bill  to  their 
assignees.  In  an  action  brought  by  the  assignees  against  A.  as  ac- 
ceptor of  the  bill ,  it  was  held,  that  there  had  been  before  the  bank- 
ruptcy a  mutual  credit  between  the  bankrupts  and  A.  and  that 
the  latter  was  entitled  to  set  off  against  the  sum  due  to  the 
bankrupts  on  the  bill,  the  debt  due  to  him  from  M.  &  Co.  at 
the  time  of  their  bankruptcy.     BoUand  v,  Nash,  8  B.  ^  C.  105. 

Bills  and  Tiotes  of  which  the  bankrupt  is  the  reputed  owner,] 
By  Stat.  6  Geo.  4.  c.  16.  s.72.  if  any  bankrupt,  at  the  time  he 
becomes  bankrupt,  shall  by  the  consent  and  permission  of  the 
true  owner  thereof  have  in  his  possession,  order,  or  disposition, 
any  goods  or  chattels  whereof  he  was  reputed  owner,  or  wheieof 
he  had  taken  upon  him  the  sale,  alteration,  or  disposition,  as 
owner,  tlie  commissioners  shall  have  power  to  sell  and  dispose 
of  the  same  for  the  benefit  of  the  creditors  under  the  commission. 
Bills  of  exchange  are  goods  and  chattels,  within  this  statute. 
Hornblower  v.  Proud,  2  B,  &;  A,  327.  Many  cases  have  arisen, 
as  to  what  bills  are  to  be  considered  in  the  possession,  order,  or 
disposition  of  the  bankiupt. 

In  the  following  cases,  the  bills  have  been  held  to  pass  to 
the  assignees  of  the  bankrupt,  on  the  ground  that  they  had  been 
transferred  to  the  bankrupt,  and  were  not  deposited  in  his  hands 
for  a  particular  purpose.  Hornblower  &  Co.  applied  to  Gib- 
bons 6c  Co.  country  bankers,  to  discount  for  them  three  bills  of 
exchange,  by  giving  them  a  bill  on  Esdaile  &  Co.  bankers  in 
London,  for  the  amount.  That  bill  was  given,  but  refused 
acceptance  by  Esdaile  &  Co.  The  bills  discounted  were  pe- 
mitted  by  Gibbons  &  Co.  to  Esdaile  &  Co.  who  placed  them 
to  tlie  credit  of  Gibbons  &c  Co.  The  latter  became  badLrupt, 
and  at  that  time  were  indebted  to  Esdaile  &  Co.  on  the  balance 
oC  accounts,  but  ultimately  the  balance  due  from  Esdaile  &c  Co. 
to  the  bankrupts  exceeded  the  amount  of  the  bills  discounted. 
Hornblower  be  Co.  sued  the  assignees  of  Gibbons  &  Co.  in  tro- 
ver,  and  the  court  of  King's  Bench  held  that  they  were  not 
entitled  to  lecover,  on  the  ground  that  the  property  in  the  bills 
in  question  actually  passed  to  Gibbons  &  Co.  by  the  exchange 
of  securities,  or  that  supposing  the  exchange  not  an  absolute 
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transfer,  yet  that  the  bills  being  negotiable  securities,  which 
the  bankrupts  might  dispose  of,  and  which  remained  in  their  pos- 
session till  the  time  of  their  bankruptcy,  that  they  were  within 
the  operation  of  the  statute.  Hornblower  v.  Proud,  2  B,  6i 
A.  327. 

Allport  kept  cash  with  Kensington  &  Co.  bankers,  and  they 
discounted  for  him  certain  bills.  They  credited  him  with  the 
amount  of  the  bills,  and  debited  him  with  the  discount,  so  that 
after  deducting  the  discount,  they  were  placed  to  his  account 
as  cash,  which  he  might  immediately  have  drawn  out.  Ken- 
sington &  Co.  became  bankrupt,  and  in  an  action  by  their  as- 
signees on  one  of  these  bills,  it  was  insisted,  that  they  did  not 
pass  to  the  plaintiffs.  But,  per  Lard  Etlenborough,  "  The 
bankers  were  the  purchasers  of  this  bill.  They  did  not  receive 
it  as  the  agents  ot  Allport.  The  whole  property  and  interest  in 
the  bill  vested  in  themselves,  and  they  stood  all  risks  from  the 
moment  of  the  discount.  If  the  bill  had  been  afterwards  stolen 
or  burnt,  theirs  would  have  been  the  loss.  In  Giles  v.  Par- 
kinSf  (3  Eastf  13.  post,  p.  352.),  the  bankers  were  mere  de- 
positories, with  a  lien  when  the  account  was  overdrawn.  The 
customer  there  drew  upon  the  cr^it  of  the  bills  deposited. 
Here  Allport  might  have  drawn  out  the  amount  of  the  bill, 
deducting  the  discount  as  actual  cash,  in  the  same  manner  as 
if  he  had  discounted  the  bill  with  a  third  person,  and  then 
paid  in  the  amount  in  bank  notes."  Carstairs  v.  Bates,  3 
Campb.  301.  But  wher«>  there  was  an  agreement  to  pay  into  a 
bank,  consisting  of  lOur  partners,  bills  of  exchange  indorsed, 
and  to  take  in  return  their  promissory  notes,  and  three  of  the 
four  partners  became  bankrupt,  after  which  bills  were  paid  in, 
and  the  notes  of  the  bank  taken,  and  the  fourth  partner  then 
became  bankrupt,  it  was  held  that  the  bills  so  paid  in  did  not 
pass  to  the  assignees,  for  the  contract  was  to  pay  in  the  bills 
to  the  four,  and  to  receive  the  notes  of  the  four,  and  this  not 
being  done,  the  consideration  failed,  on  which  the  bills  were 
parted  with,  and  the  assignees  were  not  entitled  to  retain  them. 
Ex  parte  M'Gae,  2  Rose,  376. 

Where  a  bill  is  deposited  with  a  banker  for  a  particular  pur- 
pose, as  for  the  purpose  of  receiving  payment  of  it  for  the 
owner,  although  the  banker  has  the  power  of  transferring  such 
bill  (being  indorsed),  yet  if  not  transferred  it  will  not  pass  on 
his  bankruptcy  to  his  assignees.  Zinck  employed  Jenner  as 
his  banker  in  London,  and  drew  bills  on  him,  under  an  agree- 
ment to  make  remittances  to  answer  the  same  when  due. 
Zinck  remitted  two  bills,  and  Jenner  became  bankrupt,  and 
the  proceeds  of  the  bills  came  to  the  hands  of  his  assignees. 
In  an  action  against  them  for  money  had  and  received,  it  was 
held  that  Zinck  was  entitled  to  recover,  subject  to  the  lien  of 
Jenner.  Zinck  v.  Walker,  2  W.  Bl.  1155.  So  where  Aikin 
accepted  bills  payable  at  the  house  of  certain  London  bankers. 
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and  paid  into  the  hands  of  Aspinalls,  the  country  correspond- 
ents of  those  bankers,  bills  to  provide  for  those  acceptances, 
and  such  bills  were  entered  (not  short)  but  in  the  same  column 
Yrixh  the  cash  paid  in  by  him,  and  Aspinalls  became  bankrupt, 
the  Vice  Chancellor  held  that  this  was  a  specific  appropriation  of 
the  bills,  and  that  they  did  not  pass  to  the  assigness.  Ex  parte 
Aikin,  2  Madd.  192.  So  where  A.  desired  leave  to  place  cer- 
tain long  bills  in  the  hands  of  B.  (a  merchant),  and  to  be 
allowed  to  draw  IhIIs  of  shorter  dates,  desiring  B.  to  calculate 
the  sum  to  be  drawn  for  allowing  commission,  and  B.  answered 
that  agreeably  to  A.'s  wishes,  he  had  discounted  the  bills,  and 
then  specified  the  amount  to  be  drawn  for,  B.  having  become 
bankrupt  with  the  long  bills  in  his  hands,  it  was  held  that  the 
transaction  was  not  a  discount,  but  that  it  was  merely  a  de- 
posit of  the  bills  to  answer  a  particular  •purpose,  and  that  they 
did  not  pass  to  the  assignees  of  B.  Parke  v,  Eliason,  1  East, 
544.  Aud  see  Took  v.  UolUngwarth,  5  T.  H.  215.  2  H,  BL 
501.  5.  C.     Bent  v.  Puller,  5  T.  R.  494. 

Sargeant  employed  Burrough  as  his  banker,  and  paid  bills  and 
cash  indiscriminately  into  the  bank,  which  were  entered  with- 
out distinction  in  a  general  running  account;  shortly  before 
Burrough's  bankruptcy,  Sargeant  paid  two  bills  into  the  bank, 
who  remitted  them  to  K.  &  Co.,  his  agents  in  London, 
in  whose  hands  at  the  time  of  his  bankruptcy  he  had  a  con- 
siderable balance.  Sargeant  insisted  that  he  was  entitled 
to  these  bills.  Per  Lm'd  Eldon  C.  ''It  is  quite  clear  that 
short  bills  in  the  possession  of  bankers  are  to  be  considered  as 
still  remaining  in  the  possession  of  the  parties,  by  their  agents,  to 
be  specifically  returned ;  and  if  these  bills  were  written  short, 
the  petitioner  could  have  compelled  K.  &  Co.  so  to  settle  witli 
Burrough  as  not  to  break  in  upon  his  claim.  That  they  were 
not  wiitten  short  amounts  to  nothing,  unless  there  be  a  con- 
currence manifested  at  the  time,  or  to  be  inferred  from  the 
habits  of  dealing  between  the  parties,  that  they  were  to  be  con- 
sidered as  cash  ;  if  they  were  there  with  the  petitioner's  know- 
ledge, as  cash,  and  he  di-awing  or  entitled  to  draw  upon  them, 
za  having  that  credit  in  cash,  he  would  thereby  be  precluded 
from  lecurhng  to  them  specifically;  but  it  is  upon  them  to 
prove  that  to  be  the  case,  and  the  petitioner  is  therefore  en- 
titled, unless  they  have  been  carried  to  his  credit  as  cash,  with 
his  knowledge  or  consent."  Ex  parte  Sergeant,  1  Rose,  153. 
And  see  Ex  parte  Sollers,  18  Ves*  229.  Several  cases  on  this 
subject  arose  out  of  Boldero's  bankruptcy*  but  as  the  facts  of 
those  cases  are  only  to  be  gathered  from  the  conflicting  affidavits 
of  the  parties,  it  is  impossible  to  state  them  here.  Some  of  the 
most  important  portions  of  the  judgments  of  the  Lord  Chan- 
cellor are  however  given  below.  In  £f  parte  Pease,  in  which 
it  was  held  that  the  party  lodging  the  bills  was  entitled  to  them 
on  the  bankruptcy  of  the  banker  with  ^hom  they  were  lodged. 
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Lord  Eldon  said,  "  It  is  of  no  importance  whether  a  bill  is 
written  short  or  not ;  by  this  1  mean  that  writing  a  bill  short  is 
merely  evidence,  (tee  Ex  parte  Aikin,  2  Madd,  198.)  Ex  parte 
Dumas,  (1  Aik.  232.)  and  the  other  cases  referred  to  prove 
this,  that  a  letter  accompanying  a  remittance  is  evidence 
which  cannot  be  got  rid  of  by  the  unauthorised  subsequent  act 
of  the  banker  in  writing  them  short.  The  question  is,  what  is 
the  contract  upon  the  whole?  If  the  contract  is,  you  shall 
debit  and  credit  cash  against  cash,  and  consider  the  bills  sent, 
until  they  have  been  matured  into  cash,  as  the  property  of  the 
remitters,  the  right  of  the  petitioners  to  the  bills  is  clear."  Ex 
parte  Pease,  1  Rose,  239.  19  Fes.  25.  S.  C,  In  the  case  of 
the  Wakefield  Bank,  who  employed  Bolderos,  the  bankrupts,  as 
their  town  agents,  paying  them  a  commission,  there  was  no 
express  declaration  that  the  bills  were  not  do  be  considered  tlie 
property  of  Bolderos,  and  the  latter  house  had  been  in  some 
mstances  permitted  to  discount  the  bills  remitted  to  them  ;  not- 
withstanding these  facts,  the  Lord  Chancellor  was  of  opinion 
that  the  bills  which  were  not  discounted  did  not  pass  to  Bol- 
deros' assigness.  "  The  question,''  his  Lordship  observed,  "  in 
the  absence  of  such  express  declaration  is,  do  the  circumstances, 
independent  of  what  appears  on  permissive  discount,  satisfac- 
torily make  out,  that  the  short  bills  are  to  be  considered  as  the 
property  of  the  London  banker  and  agent,  paid  for  the  agency, 
and  not  of  the  country  banker  and  principal  1  In  regard  to  the 
permissive  discount,  if  the  general  contract  be  that  you  are  not 
to  discount  without  my  permission,  the  ^neral  contract  applies 
wherever  I  have  not  given  that  permission."  Ex  parte  the 
Wakefield  Bank,  1  Rose,  252.  19  Ves.  25.  S.  C. 

The  case  of  the  Leeds  Bank  was  distinguishable  from  the 
two  former  cases  in  this,  that  the  bank  authorised  Bolderos  to 
discount  undue  bills  to  reduce  the  cash  balance  when  they 
should  be  in  advance.  The  Lord  Chancellor  was  of  opinion 
that  this  case  fell  within  the  same  rule  as  the  preceding.  '*  The 
permission,"  observed  his  Lordship,  "  to  discount  in  this  case 
IS  limited  by  the  purpose  for  which  it  was  given  (i.  e.)  to  re- 
duce the  cash  balance ;  can  it  make  any  difference  whether,  as 
in  the  last  case,  the  permission  be  special  and  limited  to  an  ex- 
press sum  or  to  so  much  as  will  meet  the  cash  advanced,  be  it 
7000/.  or  12,000(.?  Can  the  sums  being  ascertained  or  not 
make  any  difference  or  extend  the  right  into  an  absolute  au- 
thority] "  Ex  parte  the  Leeds  Bank,  1  Rose,  254.  19  Ves.  25. 
S.  C.  Rowton  and  Co.  country  bankers,  had  remitted  to 
their  London  agents.  Brick  wood  and  Co.,  who  afterwards 
became  bankrupt,  21,000^  cash  and  20,000/.  short  bills. 
Brickwood  &  Co.  had  accepted  bills  drawn  upon  them  by 
Rowton  &c  Co.  to  the  amount  of  26,000/. ;  neither  the  short  bills 
nor  the  acceptances  were  due  at  the  time  the  commission  is- 
sued.   Rowton  &  Co.  petitioned  to  have  delivered  up  to  them 
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the  excess  of  the  short  bills,  beyond  what  was  sufficient  with  the 
cash  balance  of  21,000/.  to  cover  the  outstanding  acceptances. 
The  Lord  Chancellor  ordered  the  short  bills  to  be  delivered  up ; 
the  consent  of  the  Crown,  who  had  an  extent  against  the  bank- 
rupts'property,  being  first  obtained.  Ex  parte  Bowtoiiy  llVes. 
426.  1  Rose,  15.  S,  C.  In  a  similar  case  a  similai-  order  was 
made,  the  petitioners  undertaking  to  leave  with  the  bankrupts' 
estate,  bills  sufficient  to  meet  the  acceptances,  which  it  was  lia- 
ble for  on  the  petitioners'  account,  and  being  ordered  to  give 
security  that  those  bills  should  be  paid  when  due.  Ex  parte 
Buchanan,  1  Rose,  280.  In  another  case  the  right  to  receive 
back  the  short  bills  was  considered  indisputable,  and  the  fol- 
lowing order  was  made,  "The  provisional  assignee  to  retain 
the  cash  balances,  and  the  cash  received  on  the  short  bills  paid ; 
and  also  a  sufficient  number  of  .the  short  bills  unpaid,  to  cover 
the  amount  of  the  bankrupts'  acceptances  ;  the  provisional  as- 
signee to  deliver  over  to  the  petitioners  the  residue  of  the  bills, 
notes,  and  securities.  It  is  fuither  undei stood  that  the  cash 
and  notes  retained  are  to  be  delivered  up,  as  the  petitioners  pro- 
duce the  acceptances  cancelled."  Ex  parte  Harfmrd,  2  Rose, 
162.  Ex  parte  the  Burton  Bank,  Id,  163.  See  also  Ex  parte 
Smith,  Buck,  355.  It  is  not  essential,  in  order  to  enable  the 
party  paying  in  bills  to  his  banker,  to  reclaim  them,  that  such 
bills  snould  be  entered  shcrt.  Ante,  p.  350.  The  plaintiffs  paid 
into  the  bank  of  D  &  Co.  on  their  banking  account,  bills  which 
they  indorsed.  It  was  stated  to  be  the  custom  of  this  and  of 
other  banking  houses  in  the  country,  that  when  bills  not  due 
were  brought  by  a  customer,  they  were  entered  in  a  gross  sum 
with  cash  or  paper  immediately  payable,  to  the  credit  of  the 
customer,  givmg  him  either  cash,  or  liberty  to  draw  to  the 
amount ;  and  that  the  bankers  so  far  considered  these  running 
bills  as  their  own,  that  they  would,  as  convenience  required,  pay 
them  away  to  their  customers  in  the  usual  course  of  business, 
or  transmit  them  to  the  correspondents  in  London.  D  &  Co. 
became  bankrupt,  and  their  assignees  received  the  amount  of 
the  bills,  the  balance  of  the  cash  account  at  the  time  of  the 
bankruptcy,  being  in  favor  of  the  plaintiff.  The  court  of  K.  B. 
held  that  the  plaintiffs  were  entitled  to  recover  the  amount. 
Per  Lord  Ellenborough,  "  Every  man  who  pays  bills  not  then 
due  into  the  hands  of  his  banker,  places  them  there  as  in  the 
hands  of  his  agent  to  obtain  payment  of  them  when  due.  If 
the  banker  discount  the  bill  or  advance  money  upon  the  credit  of 
it,  that  alters  the  case;  he  then  acquires  the  entire  property  in  it, 
or  has  a  lien  pro  tanto  for  his  advance.  The  only  difierence  be- 
tween the  practice  stated,  of  London  and  country  bankers,  in 
this  respect  is,  that  the  former,  if  overdrawn,  has  a  lien  on  the 
bill  deposited  with  him,  though  not  indorsed ;  whereas  the  coun- 
try banker,  who  always  takes  the  bill  indorsed,  has  not  only  a 
lien  upon  it,  if  his  account  be  overdrawn,  but  has  also  his  le- 
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gal  remedy  upon  the  bill  by  the  indorsement ;  but  neither  of 
them  can  have  any  lien  on  such  bills  until  their  account  be 
overdrawn,  and  here  the  balance  of  the  cash  account  at  the 
time  of  the  bankruptcy,  was  in  favor  of  the  plaintifis."  Gilet 
V,  PerkifiSt  9  East,  12.  So  where  the  customer  paid  bills 
into  the  bank,  which  he  indorsed,  and  these  bills  were  not 
written  short,  but  entered  thus  on  the  credit  side  of  the  pass 
book; 

£.    s.    d. 

By  balance 1300    0    0 

Bills 750    0    0 

and  the  customer  was  allowed  to  draw  cask  for  the  amount, 
interest  being  charged  on  all  payments  on  both  sides,  and  it 
was  proved  to  be  the  constant  usage  and  course  of  dealing  of 
this  bank  and  of  others  in  the  county  of  Lancaster,  to  use  bills 
so  paid  in  by  paying  them  away  to  their  customers  as  they 
thought  fit ;  the  court  of  K.  B.  held  that  on  the  bankruptcy  of 
the  bankers,  the  bills  so  paid  in  did  not  pass  to  their  assignees. 
Per  Holroyd  J.  "In  order  to  change  the  property,  it  must 
be  shewn  that  the  bankers  bought  the  bills  or  discounted  them, 
which  is  indeed  the  same  thing  ;  then  the  customer  might  have 
immediately  sued  the  bankers  for  the  price  which  they  agreed  to 
give  for  the  bills,  but  still  retained  in  their  hands;  and  if  the 
customer  did  not  indorse  the  hills,  and  they  were  afterwards  dis- 
honored, the  bankers  under  such  circumstances  would  have  no 
remedy  against  them.  Is  there  sufficient  in  this  case  to  show  that 
the  bills  were  either  bought  or  discounted  by  the  bankers,  so  as  to 
make  the  price  the  property  of  the  customer?  They  were 
entered  as  bills,  not  as  cash,  and  even  if  the  latter  mode  of  en- 
try had  been  adopted,  it  would  still,  according  to  Giles  v,  Per- 
kins, admit  of  explanation."  Thompson  v,  Giles,  2  B,6^C. 
422. 

Although  the  party  who  deposits  bills  with  a  banker,  cannot 
reclaim  them  without  indemnifying  the  estate  of  the  banker 
who  has  become  bankrupt  against  any  acceptances  for  which 
the  estate  is  liable  for  him,  yet  the  holder  ot  such  acceptance 
has  no  equity  to  have  the  bills  thus  deposited,  applied  specifically 
in  discharge  of  the  acceptance.  Ex  parte  Waring,  2  Rose, 
182. 
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OF  LOST  AND  STOLEN  BILLS,  &c. 


In  what  cases  the  loser  of  a  bill  or  note  may  recover  on  it/ 

In  what  cases  the  drawer  may  be  compelled  to  give  another 

bill. 
What  circumstances  are  proof  of  bona  fides  in  receiving  lost 

or  stolen  hills,  4^. 
Between  what  parties  it  is  a  good  defence  that  the  bill  has 

been  lost  or  stolen. 
Conduct  to  be  pursued  in  case  of  loss  or  robbery  of  billSt  S\c. 
Remedy  against  the  postmaster  or  his  servants  for  lost  or  stolieti 

bills. 
Who  shall  bear  the  loss  in  case  of  bills,  ^c.  sent  by  the  post  and 

lest. 


In  what  cases  the  loser  of  a  bill  or  note  can  recover  upon  it.'] 
Where  a  bill  or  note  is  lost,  and  at  the  time  of  the  loss,  is  in 
such  a  state  as  that  it  is  possible  that  it  may  come  into  the 
hands  of  a  bond  fide  holder  for  value,  who  may  be  intitled  to 
sue  upon  it,  the  party  losing  it  will  not  be  intitled  to  recover 
upon  it  without  producing  it.  Thus,  where  a  bill  was  lost  after 
being  indorsed  by  the  payee,  it  was  held  by  Lord  Ellenborough, 
that  although,  if  destroyed,  evidence  of  its  contents  might  have 
been  received,  yet  if  lost,  no  action  would  lie  against  the  ac- 
ceptor  without  producing  the  bill,  although  the  plaintiff  had 
offered  an  indemnity,  for  it  might  be  in  the  hands  of  a  bond 
fide  indorsee  for  value,  who  might  maintain  an  action  upon  it 
against  the  defendant.  Pierson  v.  Hutchinson,  2  Campb,  21 1. 
6  E-p.  126.  S,  C.  So  where  a  bill  indorsed  in  blank  had  been 
picked  out  of  the  pocket  of  the  attorney's  clerk  shortly  before  the 
trial,  Gibbs  C.  J.  nonsuited  the  plaintiff  on  the  ground  of  the 
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noa.production  of  the  bill.    PooLe  v.  Smith,  Holt,  144.     And 
so  in  an  action  by  the  indorsee  against  the  acceptor  of  a  bill, 
where  it  appeared  that  the  bill  had  been  lost  before  it  became 
due,  but  mat  the  defendant  when  it  became  due  had  promised 
to  pay  it,  it  was  held  that  the  plaintiff,  who  by  his  n^ligence, 
had  exposed  the  defendant  to  the  danger  of  being  compelled  to 
pay  the  bill  when  produced  in  the  hands  of  another  holder, 
was  not  intitled  to  recover.      Davis  v.  Dodd,  4  Taunt.  602. 
So  where  a  check  was  given  for  stock  sold,  and  lost  on  the  same 
day,  and  four  months  afterwards,  the  bankers  on  whom  it  was 
drawn  stopped  payment,  and  the  seller  of  the  stock  sued  the 
buyer  for  stock  sold,  Lord  EUenborough  held  that  the  action 
could  not  be  maintained,  for  the  check  might  have  got  into  the 
hands  of  a  person  who  might  maintain  an  action  on  it.    The 
very  day  it  was  lost  it  might  have  been  passed  for  value  to  a 
bond  fide  holder  without  notice.    Bevan  v.  Hill,  2  Campb,  381. 
And  in  action  by  the  payee  against  the  maker  of  a  note,  where 
it  appeared  that  the  note  had  been  lost,  Lord  EUenborough  was 
of  opinion  that  the  plaintiff  could  recover,  neither  upon  the 
original  consideration  nor  upon  the  note,  for  as  the  note,  for 
anything   that  appeared  in  evidence,    was  in  existence,    it 
might  be  still  in  circulation,    and  the  defendant  be   liable 
to  be  called  upon  to  pay  it.    Dangerfield  v.  Wilby,  4  Esp»  159  ; 
and  see  Champion  v.  Terry,   S  B,  8^  B.   295.      Rolt  v.  Wat- 
son, 4  Bingh,  273.    Ante,  p.  102.      Where  a  traveller  re- 
ceived a  provincial  bank  note,  payable  to  bearer,  which  he  cut 
in  two,  and  sent  the  halves  on  different  days  by  the  post,  ad- 
dressed to  his  employers  in  London,  and  one  of  the  halves  was 
stolen  from  the  mail-coach.  Lord  EUenborough  held  that  an 
action  could  not  be  maintained  on  producing  the  half  which  had 
arrived  safely.    He  said  that  payment  coula  only  be  inforced  at 
law  by  the  production  of  an  entire  note,  or  by  proof  that  the 
instrument,  or  the  part  of  it  which  was  wanting,  had  been  ac- 
tually destroyed  ;  that  the  half  taken  from  the  mail  might  have 
immediately  got  into  the  hands  of  a  bojid  fide  holder  for  value, 
and  he  would  have  as  good  a  right  of  suit  upon  it  as  the  plain- 
tifls.    Mayor  v,  Johnson,  3  Campb.  324 ;  see  Mossop  v.  Eadon, 
16  Vfis.  430.,  and  qutere  whether  a  person  taking  half  a  note, 
could  be  held  to  take  it  bond  fide.    So  in  an  action  by  the  in- 
dorsee against  the  acceptor  of  a  bill  lost  after  it  became  due, 
it  was  objected  for  the  defendant,  that  the  action  could  not  be 
supported  without  the  production  of  the  bill,  and  Littledale  J. 
expressed  a  strong  opinion  against  the  right  of  the  plaintiff  to 
recover,  and  directed  a  nonsuit  with  liberty  to  the  plaintiff  to 
move  to  enter  a  verdict.    Hansard  v.  Robinson,  Ry.  ^  Moo. 
404.  (n.)    Upon  motion  for  a  new  trial,  the  court  held  that  the 
plaintiff  was  not  intitled  to  recover,  for  that  by  the  custom  of 
merchants,  the  acceptor,  on  payment,  had  a  right  to  the  posses- 
sion of  the  bill,  and  though  it  was  lost  after  it  became  due. 


Of  Lost  and  Stolen  BUis,  ^c.  356 

that  the  holder  could  not  cast  the  burthen  of  proving  this  fact 
on  the  acceptor,  in  case  of  another  action  brought  against  him 
on  the  bill.   .7  B.^f  C.  90. 

But  where  a  bill  or  note  is  lost,  and  at  the  time  of  the  loss  is 
in  such  a  state  as  that  it  cannot  be  available  even  in  the  hands 
of  a  bond  fide  holder  for  value,  it  has  been  held  that  the  party 
losing  it  may  recover  upon  it  without  production.    Thus,  where 
one  half  of  a  promissory  note,  not  payable  to  bearer  or  order 
was  lost,  and  the  loser  filed  a  bill  m  equity  for  relief,  the  Mas- 
ter of  the  Rolls  dismissed  the  bill,  on  the  ground  that  an  action 
at  law  would  lie  upon  the  note.     Mossop  v.  Eadon,  16  Ves. 
430.     So  where  a  bill  is  lost,  which  was  specially  ijidorsed  to 
the  par^  losing,  it  has  been  held  that  he  may  recover  upon  it 
without  production.    Thus,  in  an  action  against  the  acceptor 
by  an  indorsee,  to  whom  the  bill  had  been  specially  indorsed, 
on  proof  of  the  bill  having  been  stolen,  the  plaintiff  was  al* 
lowed  to  take  a  verdict.     lAmg  v,  Baillie,  2  Campb,  214.  (n.) 
And  where  a  bill  was  lost  c^er  it  tciu  due,  and  after  the  com> 
mencement]of  an  action,  the  court  referred  it  to  the  master  to 
see  what  was  due  for  principal  and  interest,  on  the  production 
of  a  copy  of  the  bill  verified  by  the  affidavit  of  the  plaintiff's 
attorney  that  the  bill  had  been  stolen  from  his  pocket.      Brown 
V.  Messiter,  3  M.  ^  <S.  281.     In  the  following  case  also  the 
plaintiff  was  allowed  to  recover.    The  clerk  of  the  plaintiff's 
attorney  proved  that  he  had  lost  a  bill  from  which  he  had  drawn 
the  declaration  in  the  cause,  and  that  it  was  correctly  set  out  in 
the  count.    He  proved  also,  that  before  the  loss  of  the  bill  it 
had  been  shewn  to  one  Reynolds,  and  that  the  loss  occurred 
after  the  cause  had  been  set  down  for  trial.    The  record  shewed* 
that  this  was  after  the  maturity  of  the  bill  as  stated  there. 
Reynolds  being  called,  proved  that  the  bill  shewn  him  had  an 
acceptance  in  the  defendant's  handwriting.    Fugh,  another 
witness,  proved  that  he  had  received  from  the  drawer,  who  was 
also  the  indoi-ser,  a  bill  indorsed  with  his  name,  corresponding 
with  the  bill  set  out  in  the  record,  and  had  delivered  it  to  the 
plaintiff,  and  that  both  these  transactions  were  for  value.    The 
plaintiff's  attorney  then  proved  that  he  had  received  the  bill, 
on  which  the  action  was  brought,  from  the  plaintiffs,  and  handed 
it  to  his  own  clerk,  directing  him  to  draw  a  declaration  from  it, 
which  he  saw  him  do.    The  draft  of  the  declaration  was  then 
put  in  and  read  as  evidence  of  the  bill.     Abbott  C.  J.  (the 
cause  being  undefended)  said  that  the  proof  was  perfectly  sa- 
tisfactory, and  there  was  a  verdict  for  the  plaintifiu     Clover  v, 
Thompson,  Ry,  ^  Moo*  403. 

It  has  been  said  that  a  distinction  may  be  taken  with  regard 
to  a  bill  indorsed  in  blank  and  lost  after  it  has  become  due.  As 
the  finder  could  not  in  that  case  give  an  effectual  right  of  ac- 
tion, even  to  an  indorsee  for  value,  and  without  notice,  it  may 
be  thought  that  the  acceptor  cannot  insist  upon  an  indemnity. 
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and  that  the  interference  of  a  court  of  equity  would  be  unne- 
cessary, but  as  the  plaintiff  would  make  out  a  primd  facie  case, 
by  proving  the  acceptance  and  indorsement,  it  would  be  hard 
to  expose  the  acceptor,  after  payment  of  the  bill  without  any  in- 
demnity, to  the  hazard  of  shewing  by  legal  evidence,  that  the 
biU  had  been  lost  after  it  became  due.  2  Campb,  214.  (n.) 
In  several  of  the  above  cases,  however,  in  which  it  has  been 
held,  that  the  plaintiff  was  not  intitled  to  recover,  it  will  be 
seen  that  the  bul  was  lost  after  it  became  due,  and  the  point 
was  finally  determined  against  such  an  action  in  the  case  of 
Hansard  V,  Robinson,  7  B.^C.  90.  {supra,)  From  the  prin- 
dple  upon  which  that  case  proceeded,  viz.  that  the  acceptor 
has  a  right  to  the  possession  of  the  bill  on  payment  by  him,  it 
may  bedoubted  whether  even  when  the  bill  lost  was  specially  in- 
dorsed, the  loser  would  be  intitled  to  recover  without  production. 

In  what  cases  the  drawer  maif  he  compelled  to  give  another 
bill  in  case  of  loss.^  By  9  &  10  Wm.  3.  c.  17.  s.  3.  In  case 
any  such  [as  it  seems,  inland  bill  payable  a  certain  time  after 
date,  and  expressed  to  be  for  value  received]  inland  bill  or 
bills  of  exchange  shall  happen  to  be  lost  or  miscarried  within 
the.  time  before  limited  for  payment  of  the^ame,  then  the 
.  drawer  of  the  said  bill  or  bills  is  or  shall  be  obliged  to  give 
another  bill  or  bills  of  the  same  tenor  with  those  first  given, 
the  person  or  persons  to  whom  they  are  or  shall  be  so  delivered, 
giving  security,  if  demanded,  to  the  said  drawer,  to  indemnify 
him  against  all  persons  whatsoever,  in  case  the  said  bill  or  bills 
of  exchange  so  alleged  to  be  lost  or  miscarried,  shall  be  found 
again.  The  3  &  4  Ann.  c.  9.  which  gives  the  like  remedies 
upon  promissory  notes,  which  were  then  in  use  on  inland  bills, 
may  be  considered  to  have  extended  this  provision  to  the  case 
of  promissory  notes.  It  seems  that  the  remedy  under  this  sta- 
tute is  in  equity.  Thus,  it  is  said  by  Lord  Tenterden,  that  in 
case  of  a  lost  bill  the  loser  may  tender  sufficient  indemnity  to 
the  acceptor,  and  if  it  be  refused,  he  may  enforce  payment 
thereupon  in  a  court  of  equity.  Hansard  v.  Robinson,  7  B.  8^ 
C.95. 

Where  the  party  who  has  lost  the  bill  might  recover  upon  it 
notwithstanding  at  law ;  equity  will  not  grant  relief.  Wahns- 
hy  V.  Child,  1  Ves,  sen.  341.  Mossop  v,  Eadon,  16  Ves.  430. 
But  where  a  bill  was  lost,  after  indorsement,  and  one  of  the 
parties  to  it  became  bankrupt,  the  Chancellor  ordered  that  the 
party  who  had  lost  the  bill  should  be  admitted  to  prove,  upon 
giving  an  indemnity  to  be  settled  by  the  commissioners.  Ex 
parte  Greenioay,  6  Ves,  812. 

What  circumstances  are  proof  of  bona  fides  in  receiving  lost 
or  stolen  billst  ^c]  In  order  to  entitle  a  person  who  has  taken 
a  lost  or  stolen  bill  or  note  for  value,  to  recover  upon  such  note, 
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or  to  hold  the  same  against  the  party  losing  it,  it  must  appear 
that  he  took  it  bond  fide.  The  circumstances  sufficient  to  sub- 
stantiate this  bona  fides  must  depend  upon  the  nature  of  each 
particular  case.  The  following  cases,  which  are  arranged  in 
order  of  time,  have  been  decided  on  the  subject.  A  bank  note 
for  21  i.  10s.  was  stolen  from  the  mail  on  the  11th  December, 
and  on  the  following  day  came  into  the  possession  of  the  plain- 
tiff for  a  full  and  valuable  consideration ;  on  its  being  stopped 
at  the  bank,  the  plaintiff  brought  trover,  and  it  was  held  tnat 
he  was  entitled  to  recover.  "  Here,"  said  Lord  Mansfield, 
"  an  innkeeper  took  the  note  bon&  Jide  in  his  business  from  a 
person  who  made  the  appearance  of  a  gentleman.  Here  is  no 
pretence  or  suspicion  of  collusion  with  the  robber,  for  this  matter 
was  strictly  inquired  and  examined  into  at  the  trial,  and  it  is  so 
stated  in  the  case,  that  he  took  it  for  a  full  and  valuable  consi- 
deration in  the  usual  course  of  business.  Indeed,  if  there  had 
been  any  collusion  or  any  circumstances  of  unfair  dealing,  the 
case  had  been  much  otherwise.  If  it  had  been  a  note  for 
1000^.  it  might  have  been  suspicious,  but  this  was  a  small  note 
for  212.  10s.  only,  and  money  given  in  exchange  for  it."  Mil- 
ler V,  Race^  1  Burr,  452.  Vaughan  gave  a  cash  note,  payable 
to  bearer,  to  Bicknell  who  lost  it.  Four  days  after  the  loss,  a 
person  brought  it  to  Grant,  the  plaintiff,  who  was  a  tradesman, 
and  after  buying  52.  worth  of  tea,  gave  the  note  in  payment, 
desiring  to  have  the  change.  Grant  stepped  out  to  make  in- 
quiry who  Vaughan  might  be,  and  on  being  informed  that  he 
was  a  very  good  man,  and  that  this  was  his  handwriting,  he 
readily  gave  the  change  out  of  the  note.  Grant  having  sued 
Vaughan  on  the  note.  Lord  Mansfield  left  it  to  the  jury  to  say, 
whether  the  plaintiff  came  to  the  possession  of  this  note  fairly 
and  bond  fide,  (which  necessarily  included  his  not  having 
notice  of  its  being  a  lost  note) ;  another  point  was  also  left  to 
them,  and  a  verdict  was  found  for  the  defendant.  On  motion 
for  a  new  trial,  the  court  of  K.  B.  granted  the  rule  upon  both 
points.  And  per  Lord  Mansfield,  ''Bicknell  lost  the  note, 
and  it  came  bond,  fide,  and  in  the  course  of  trade,  into  the  hands 
of  the  present  plaintiff,  who  paid  a  full  and  fair  consideration 
for  it.  Bicknell  and  the  plaintiff  are  both  innocent.  The  law 
must  determine  which  of  them  is  to  stand  to  the  loss,  and  by 
law  it  falls  upon  Bicknell."  Per  Wilmot  J,  "  The  note  ap- 
pears to  have  been  taken  by  him  fairly  and  bond  fide  in  the 
course  of  trade,  and  even  with  the  greatest  caution.  He  made 
inquiry  about  it,  and  then  gave  the  change  for  it,  and  there  is 
not  the  least  imputation  or  pretence  of  suspicion  that  he  had  any 
notice  of  its  bemg  a  lost  note."  Grant  v,  Vaughan,  3  Burr. 
1516.  A  bill  with  blank  indorsements  had  been  picked  out  of 
the  holder's  pocket  at  Manchester  races.  Being  offered  in  pay- 
ment to  a  house  at  Manchester,  who  did  not  know  the  persons 
whose  names  appeared  upon  it,  they  sent  to  inquire  about  their 
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credit,  and  finding  them  responsible,  gave  a  valuable  considera- 
tion  for  it,  and  sent  it  to  their  correspondent  at  London.  He  car- 
ried it  to  the  drawee  for  acceptance,  who  detained  it,  and  said  it 
was  stolen,  upon  which  the  house  at  Manchester  brought  an  ac- 
tion against  the  drawer.  For  the  defendant  it  was  attempted  to 
be  shewn,  that  the  plaintifis  knew  the  bill  had  been  unfairly 
obtained ;  but  that  proof  failing  the  plaintifis  recovered. 
Francis  v.  Mott,  cited  in  Peacock  v.  Rhodes,  Dougl,  612.  634. 
^th  ed,  A  bill,  generally  indorsed,  was  stolen  from  the  holder. 
The  plaintiff,  a  mercer  at  Scarborough,  received  this  bill  after- 
wards from  a  man  not  known,  who  called  himself  William 
Brown,  and  by  that  name  indorsed  the  bill  to  the  plaintiff,  of 
whom  he  bought  cloth  and  other  articles  in  the  way  of  the  plain- 
tiff's trade,  and  paid  him  that  bill,  the  value  of  which  the  plain- 
tiff gave  to  the  buyer  in  cloth  and  other  articles,  and  cash  and 
small  bills.  The  plaintiff  did  not  know  the  defendants,  the  drawers 
of  the  bill,  but  had  before  in  his  shop  received  biUs  drawn  by 
them  which  were  duly  paid.  The  plaintiff  declared  as  indor- 
see of  tlie  payee.  Upon  a  case  stating  these  facts,  the  court 
held  that  the  plaintiff  was  entitled  to  recover.  "  The  Question 
of  mala  fides  t  said  Lord  Mansfield,  *'  was  for  the  consideration 
of  the  jury.  The  circumstances  that  the  buyer  and  also  the 
drawers  were  strangers  to  the  plaintiff,  and  that  he  took  the  bill 
for  goods  on  which  he  had  a  profit,  were  grounds  of  suspicion, 
very  fit  for  their  consideration.  But  they  have  considered  theni; 
and  have  found  that  it  was  received  in  the  course  of  trade,  and 
therefore,  the  case  is  clear,  and  within  the  principle  of  all  those 
cited,  from  that  of  Miller  v.  Race  to  that  detenmned  by  me  at 
Nisi  prius,"  Peacock  v.  Rftodes^  DougL  611.  633.  4th  ed.  A 
bill  generally  indorsed  was  lost  by  the  holder,  and  advertised  by 
him  immediately  on  its  being  lost.  The  plaintiffs,  bankers 
at  Richmond,  discounted  the  bill  in  the  usual  course  of  their 
business  for  a  person  who  brought  it  to  their  shop,  but  who 
was  unknown  to  them ;  but  the  bill  had  been  drawn  in 
their  neighbourhood,  at  Newcastle,  and  they  were  perfectly 
acquainted  with  the  handwriting  of  the  several  parties  to  it. 
On  discounting  the  bill,  the  party  who  brought  it  was  desired  to 
put  his  name  on  it,  and  no  further  inquiry  was  made  by  the 
plaintiffs,  who  paid  him  the  amount.  Per  Lord  Kenyan,  "  I 
think  the  point  in  this  case  has  been  settled  by  Miller  v.  Race. 
If  there  was  any  fraud  in  the  transaction,  or  if  a  bond  fide  con- 
sideration had  not  been  paid  for  the  bill  by  the  plaintiffs,  to  be 
sure  they  could  not  recover ;  but  to  adopt  the  principle  of  the 
defence  to  the  full  extent  stated,  would  be  at  once  to  paralyse 
the  circulation  of  all  the  paper  in  the  country,  and  with  it  all 
its  commerce.  The  circumstance  of  the  bill  having  been  lost 
might  have  been  material,  if  th^  could  bring  knowledge  of 
that  fact  home  to  the  plaintiffs.  The  plaintiffs  might  or  might 
not  have  seen  the  advertisement,  and  it  would  be  going  great 
lengths  to  say,  that  a  banker  was  bound  to  make  inquiry  con- 
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cerning  every  bill  brought  to  him  to  discount ;  it  would  apply 
as  well  to  a  bill  for  10/.  as  for  10,000/.  Ihe  magnitude  of 
the  bill  has  been  pressed  ^as  a  ground  of  suspicion  by  the  de- 
fendant's counsel.  I  do  not  feel  it  of  such  importance.  A 
person  going  to  the  country,  and  having  occasion  to  bring 
a  sum  of  money,  might  prefer  bringing  it  in  that  way  rather 
than  in  money.  I  therefore  see  no  misconduct  imputable  to 
the  plaintiffs,  but  I  think  they  are  bound,  under  the  circum- 
stances of  the  case,  to  prove  the  value  actually  paid."  Lawson 
V.  Weston,  4  £sp.  56.  ovemiled  in  GUI  v.  Cubittf  3  B.  ^  C. 
470,  post. 

In  the  month  of  July,  1808,  the  plaintiff  lost  a  50/.  bank 
note ;  but  no  direct  evidence  of  the  loss  was  given.    On  the 
29th  August  being  paid  into  the  bank,  it  was  traced  to  the  de- 
fendant, who  kept  a  public  house.     At  first  he  said  he  did  not 
recollect  how  he  came  by  it,  then  he  said  he  had  given  change 
for  it  about  a  month  before  to  a  stranger,  in  payment  of  a  glass 
of  brandy  and  water ;  but  that  he  could  neither  write  nor  read, 
and  that  he  was  accustomed  to  receive  notes  of  equal  amount 
in  the  course  of  his  business.     Per  Lord  Ellenborough,     "  I 
must  presume  that  the  defendant,  when  possessed  of  this  note 
was  a  bond  fide  holder  for  a  valuable  consideration.     It  lies 
upon  you  to  impeach  his  title ;  you  might  have  thrown  so  much 
suspicion  on  his  conduct  in  the  transaction  as  to  have  rendered 
it  necessary  for  him  to  prove  from  whom  he  received  the  note, 
and  what  consideration  he  gave  for  it.     But  I  think  you  have 
not  done  so.    The  suspicious  circumstances  detailed  by  the 
witnesses  may  be  accounted  for  from  the  defendant's  ignorance." 
King  V.  MiUom,  2  Campb,5,     In  Snow  v,  Peacockf  3  Bingh. 
417,  post,  p.  366.      Park  J,  said,  he  thought  it  impossible  to 
support  this  decision.    The  following  case,  though  not  relating 
to  a  lost  or  stolen  bill,  was  decided  on  the  same  principle  which 
governs  the  decisions  respecting  lost  bills.     Where  a  trader, 
after  a  commission  of  bankrupt  issued  against  him,  wishing  to 
redeem  a  bill  of  exchange  which  he  had  before  remitted  to  his 
bankers,  to  whom  he  was  indebted  much  beyond  that  amount, 
secretly  employed  an  unknown  agent,  in  whose  hands  he  placed 
for  that  purpose  four  other  bills  of  about  the  same  value  ;  and 
such  agent,  after  endeavouring  in  vain  to  prevail  on  the  bank- 
ers to  take  in  exchange  such  four  bills  for  the  one,  (which  ap- 
plication was  made  as  from,  and  in  the  names  of  third  persons, 
though  seconded  by  a  letter  from  the  trader  to  the  bankers, 
received  by  them  about  the  same  time),  passed  off  the  four 
bills  in  the  market  and  obtained  bank  notes  for  the  same,  with 
which  bank  notes  he  took  up  the  first  bill  out  of  the  bankers' 
hands  in  the  usual  way  ;  it  was  held  that  the  assignees  of  the 
bankrupt  trader  could  not  recover  from  the  bankers  the  amount 
of  such  bank  notes,  the  produce  of  the  four  bills,  part  of  the 
bankrupt's  estate,  though  disposed  of  by  him  af^r  his  bank- 
luptcy,  the  bankers  having  bond  fide  for  a  valuable  considera- 
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and  without  notice  of  the  true  owners,  received  such  bank  notes. 
Lowndes  v.  Andersofif  13  East,  130. 

In  the  above  cases,  the  circumstances  were  such  as  to  shew 
the  bona  fides  of  the  transaction  ;  in  the  following  such  circum- 
stances were  wanting.  A  bank  note  was  fraudulently  obtained 
from  the  holder ;  afterwards  the  plaintiff  received  it  from  his 
correspondents,  Hymen  and  Hendricks  of  Middleburgh,  and, 
aft^r  presenting  it  at  the  bank,  he  wrote  to  those  persons, 
inquinng  how  mey  came  by  the  note,  and  was  informed  that 
they  received  it  from  a  man  dressed  in  such  a  way,  of  whom 
they  knew  nothing.  The  bank  refusing  to  pay,  this  action  was 
brought.  Lord  Kenyon  told  the  jury,  that,  inasmuch  as  it  did 
not  appear  that  the  plaintiff  himself  had  paid  a  valuable  consi- 
deration  for  the  note  before  notice,  he  should  consider  him  as 
the  agent  of  Hymen  and  Hendricks,  and  with  respect  to  them 
he  was  by  no  means  satisfied  in  his  own  mind  that  they  had 
properly  accounted  for  their  possession  of  it ;  whereupon  the 
plaintiff  was  nonsuited,  and  on  an  application  to  set  aside  the 
nonsuit,  the  court  of  King's  Bench  concurred  in  Lord  Ken- 
yon's  opinion.  Solomons  v.  Bank  of  England,  13  East,  155. 
(n.)  A  bank  note  for  lOOOL  belonging  to  the  plaintiffs  was 
lost  on  3d  April.  On  3d  July  it  was  paid  into  the  bank 
of  England  by  certain  bankers,  who  received  it  from  the  agents 
of  the  defendant,  who  gave  the  following  account  of  it.  He 
said,  that  on  the  24th  of  June  he  discounted  it  for  Mr.  J. 
Henry,  a  slop  seller  and  tavern  keeper  at  Liverpool,  and  gave 
him  full  value  for  it  in  bills  to  the  amount  of  704Z.  and  the  re- 
mainder in  bank  notes  and  cash,  allowing  him  5  per  cent, 
interest  on  the  bills  for  the  time  they  had  to  run,  and  deducting 
l-8th  per  cent,  commission.  He  made  no  inquiry  from  Mr. 
Henry  now  he  became  possessed  of  the  note ;  he  saw  it  was 
a  good  one,  and  that  was  enough  for  him.  At  the  time  of 
this  transaction,  the  plaintiff's  agent  was  suing  Henry,  at  the 
instance  of  the  defendant  and  his  partner  in  a  brewery  concern, 
for  a  debt  of  12/.  or  15/.  for  ale,  sold  by  Uie  firm,  and  Henry 
had  given  a  cognovit  for  the  amount.  The  witness  stated  that 
Henry  had  taken  the  benefit  of  the  insolvent  debtor's  act,  six 
months  previous  to  the  time  of  the  transaction  in  question,  and  it 
appeared  from  his  schedule,  delivered  on  that  occasion,  that  he  ad- 
mitted himself  to  be  the  defendant's  debtor  for  spirituous  liquors 
sold  and  delivered  to  the  amount  of  3/.  Os*  6d,  The  newspapers 
in  which  the  plaintiffs  had  advertised  the  note  were  in  general  cir- 
culation in  Liverpool  at  that  period.  The  defendant  stated, 
that  there  was  no  other  person  present  at  the  transaction  but 
Henry :  he  kept  no  account  of  the  transaction  in  his  books, 
except  of  the  bills,  which  were  entered  in  his  bill  book,  and 
whicn  he  produced  to  the  witness.  He  could  not  state  how 
the  difference  between  the  704/.  and  the  remainder  was  made 
up,  except  that  it  consisted  of  bank  notes  and  gold,  but  of 
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what  description  of  notes  he  could  not  say,  as  he  had  no  entry 
of  the  transaction.  He  admitted  that  it  had  heen  his  custom  for 
aome  years  to  enter  all  such  transactions,  hut  as  it  did  not  an- 
swer, he  had  discontiiihed  it.  On  the  part  of  the  defendant, 
it  appeared  from  the  evidence  of  his  clerk,  that  on  the  24th  of 
June  he  was  present  when  the  note  in  question  was  brought  to 
the  defendant  by  Henry,  to  have  it  changed.  The  defendant 
had  had  frequent  transactions  with  Heniy  in  discounting  bills 
for  him.  Henry  was  a  slopseller,  and  kept  the  American 
tavern,  which  was  frequented  by  .seafaring  people.  He  said  he 
wanted  bills  of  exchange  and  cash  for  the  note,  that  he  wanted 
the  change  for  a  person  named  Hughes,  then  lodging  at  his 
house,  and  that  the  defendant  must  not  charge  more  than  l-8th 
commission.  The  usual  commission  charged  at  Liverpool  for 
changing  large  notes  was  one-fourth,  and  Henry  said  tnat  the 
defendant  must  divide  the  commission  with  him.  The  defend- 
ant agreed  to  take  only  l-8th  per  cent,  if  Henry  would  take 
part  of  the  amount  of  the  note  in  bills,  and  the  rest  in  cash, 
which  he  consented  to  do.  Whereupon  the  defendant  produced 
several  bills  for  Henry  from  his  pocket  book,  to  select  which  he 
nleased,  and  he  took  eight,  amounting  to  7042.  upon  which 
he  was  allowed  five  per  cent,  for  the  time  they  had  respectively 
to  run.  The  defendant  gave  him  the  remainder  of  the  amount 
in  cash  and  bank  notes,  deducting  25s.  for  his  commission. 
Witness  could  not  give  any  precise  account  of  the  bank  notes 
which  were  given  to  Henry  with  the  bills.  They  frequently 
entered  the  number  of  20/.  notes,  and  notes  of  a  larger  amount. 
On  the  same  day  the  note  was  remitted  to  defendant's  bankers 
in  London.  The«bills  given  by  the  defendant  to  Heniy  passed 
current  as  cash  in  Liverpool,  m  the  purchase  of  merciiandize. 
Two  of  the  bills  were  dishonored  when  due,  but  the  defendant 
afterwards  took  them  up.  Henry  was  a  customer  of  the  defend- 
ant in  discount  transactions,  and  the  witness  knew  of  no  other 
dealings  between  them,  except  in  discounting  bills.  The'  de- 
fendant's remittances  to  his  bankers  in  London  amounted  to 
200,000/.  per  annum.  Heniy  was  also  called  as  a  witness  for 
the  defendant,  and  he  stated,  that  the  note  had  belonged  to  a 
Mr.  Hughes,  who  was  at  the  time  of  the  transaction  in  ques- 
tion lodging  at  his  house,  waiting  for  a  vessel  to  go  to  America. 
He  had  been  at  his  house  in  the  previous  month  of  November, 
for  the  same  purpose.  Hughes  told  him  that  he  wanted  a  bank 
note  for  10002.  changed :  witness  said  that  he  could  not  get  so 
large  a  note  changed  vrithout  paying  a  commission  of  l-8th, 
which  he  agreed  to  give.  Henry  then  took  the  note  to  the  de- 
fendant, and  told  him  he  wanted  it  chaneed  for  Hughes ;  that 
some  promiscuous  bills  would  do,  and  the  remainder  in  cash, 
as  Hughes  wanted  to  purchase  some  goods  to  take  with  him  to 
America.  The  defenaant  then  said  "  Very  well,  I'll  do  it  for 
you,"  and  produced  some  bilb,  eight  of  which  witness  selected. 
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amountuig  to  704/.  and  receHred  the  nmainder  in  caih  and  bank 
notes,  paying  25f .  commission.  The  witness  had  fint  caUed  at 
a  Mr.  Aspinairs,  a  bill  broker,  to  get  the  note  changed,  but 
that  person  had  not  cash  enough  about  him  at  the  lame.  Be- 
tween witness's  house  and  tfie  defendant's  there  were  thiee  or 
four  respctable  banking-houses.  Witness  could  not  give  a 
correct  description  of  the  amount  of  the  bonk  notes  he  reoeiTed 
for  the  bills,  ae  purchased  doubloons  for  Hughes  to  the  amount 
of  300/.  Hughc»  soon  afterwards  went  on  board  the  vessel, 
and  sailed  for  America.  None  of  the  bills  given  in  exchange 
for  the  note  were  produced  in  evidence.  H^nyd  /.  told  the 
jury,  that  if  they  were  of  opinion  that  the  defendant  had  re- 
ceived the  note  fairl^r  and  bond  fide  in  the  oidinuy  couise  of 
business,  and  had  given  full  value  for  it,  he  would  be  entitled 
to  a  verdict :  but  if,  on  the  other  hand,  he  bad  received  it  out 
of  the  ordinaiy  course  of  business,  and  had  not  in  fact  given 
the  full  value  for  it,  the  plaintiff  would  be  entitled  to  a  verdict. 
The  jury  having  found  for  the  plainlifis,  a  new  trial  was  moved 
for,  but  the  court  of  K.  B,  were  clearly  of  opinion,  that  the 
case  bad  been  properly  left  to  the  jury,  and  they  saw  no  reason 
to  be  dissatisfied  with  the  verdict.  Egan  v.  ThrelfaU,  S  D.  Sf 
R"  326.  (n.) 

On  the  20th  August,  a  bill  was  stolen  from  a  Birmingham 
coach.  On  the  following  day  the  drawer  advertised  ihe  loss  in 
two  newspapers.  In  an  action  by  the  plaintiff  as  indorsee 
against  the  acceptors,  the  following  evidence  was  given  to  shew 
the  bona  fide*  ot  the  transaction.  The  plaintiff,  a  bill>broker 
in  London,  proved  by  his  nephew,  who  assisted  him  in  his 
business,  tha:t  the  bill  was  brought  to  his  office  between  the 
houjs  of  nine  and  ten  on  the  morning  of  the  21st  of  August,  by 
a  person  having  a  respectable  appearance,  and  whose  features 
were  familiar  to  the  witness,  but  whose  name  was  unknown  to 
him.  He  desired  that  the  bill  might  be  discounted  lor  him,  but 
the  witness  at  first  declined  so  to  do,  because  the  acceptors 
were  not  known  to  him.  The  person  who  brought  the  bill  then 
said,  that  a  few  days  before  he  had  brought  other  bills  to  the 
ofBce,  and  that  if  inquiry  was  made  it  would  be  found  that 
the  parties  whose  names  were  on  this  bill  were  highly  re^ 
spectable.  He  then  quitted  the  office  and  left  the  bill,  and 
upon  inquiry  the  witness  was  satisfied  with  the  names  of  the 
acceptors.  The  stranger  returned  after  a  lapse  of  two  hours, 
and  indorsed  the  bill  in  the  name  of  Chas.  Taylor,  and  received 
the  full  value  for  it,  the  usual  discount  and  a  commission  of  two 
shillings  being  deducted.  The  witness  did  not  inquire  the 
name  of  the.  person  who  brought  the  bill,  or  his  address,  or 
whether  he  brought  it  on  his  own  account  or  otherwise,  or  how 
he  came  by  the  bill.  It  was  the  practice  in  the  plaintiff's  ofiice 
not  to  make  any  inquiries  about  the  drawer  or  other  parties  to 
a  bill,  provided  the  acceptor  was  good.    Upon  this  evidence 
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the  Loid  Chief  Justice  told  the  juiy,  that  there  were  two  ques- 
tions for  their  consideration ;  1st,  whether  the  plaintiff  had 
given  value  for  the  bill,  of  which  there  could  be  no  doubt ;  and, 
2dly,  whether  he  took  it  under  circumstances  which  ought  to 
have  excited  the  suspicion  of  a  prudent  and  careful  man.  If 
they  thought  that  he  had  taken  the  bill  under  such  circum- 
staooes,  then,  notwithstanding  he  had  given  full  value  for  it, 
they  ought  to  find  a  verdict  for  the  defendant.  Then  the  Lord 
Chief  Justice,  after  stating  the  evidence  and  commenting  upon 
the  practice  in  the  plaintiff's  office,  of  discounting  bills  for  any 
person  whose  features  were  known  to  him,  but  whose  name 
and  abode  were  unknown,  without  asking  any  questions,  asked 
the  juiy  what  th^  would  think  if  a  board  were  affixed  over  an 
office-  with  this  notice,  **  Bills  discounted  for  persons  whose  fea- 
tures are  known,  and  no  questions  asked/'  The  juiy  h&ving 
found  a  verdict  for  the  defendants,  a  rule  nisi  for  a  new- trial  was 
obtained  in  Easter  Term,  on  the  ground  that  the  plaintiff  having 
paid  a  valuable  consideration  for  the  bill,  was  entitled  to  re- 
cover its  value ;  and,  2dly,  that  the  case  had  been  put  too 
strongly  to  the  jury,  when  it  was  compared  to  the  case  of  a 
public  notice  given  by  a  broker,  that  he  would  discount  all  bills 
without  asking  questions.  After  argument  the  rule  for  a  new 
trial  was  discharged.  And  per  Abb^  C,J.  **  If  we  thought 
that  upon  reconsideration  of  the  evidence,  another  jury  ought  to 
come  to  a  different  conclusion,  we  would  send  the  case  down  to 
another  trial.  But  being  of  opinion,  that  the  proper  conclusion 
has  been  drawn  from  the  evidence,  we  think  that  this  rule  ought 
to  be  discharged.  I  agree  with  the  counsel  for  the  plaintiff,  that 
this  case  is  hardly  distinguishable  from  Lawson  v,  Wettcn, 
(sufira).  If  there  is  any  distinction,  it  is  that  in  this  case,  the 
plaintiff's  clerk  said  it  was  not  usual  with  the  plaintiff  to  ask 
any  questions,  or  to  make  any  inquiry,  if  bills  were  brought 
to  them  by  persons  whose  features  they  supposed  themselves  to 
be  acquainted  with,  provided  they  were  satisfied  with  the  names 
of  the  acceptors.  I  cannot  help  thinking,  that  if  Lord  Kenyon 
had  anticipated  the  consequences  which  have  followed  from  the 
rule  laid  down  by  htm  in  Lavmn  v,  WesUmt  he  would  have 
paused  before  he  pronounced  that  decision.  Since  the  decision 
of  that  case,  the  practice  of  robbing  stage  coaches  and  other 
conveyances,  of  securities  of  this  kind,  has  been  very  consider- 
able. I  cannot  forbear  thinking  that  that  practice  has  received 
encouragement  by  the  rule  laid  down  in  Lawton  v.  Wetton,  by 
which  a  facility  has  been  given  to  the  disposal  of  stolen  property 
of  this  dncription.  I  should  be  sorry  if  1  were  to  say  anything, 
sittinjg  in  the  seat  of  judgment,  that  either  might  have  the  effect, 
or  reasonably  be  supposed  to  have  the  efiect,  of  impeding  the 
commerce  of  the  country,  by  preventing  the  due  and  easy  circu- 
lation of  paper.  But  I  am  decidedly  of  opinion,  that  no  injury 
will  be  done  to  the  interests  of  commerce,  by  a  decision  that 
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the  plaintiff  cannot  recover  in  this  action.  It  appears  to  me  t» 
be  tor  the  interests  of  commerce,  that  no  person  should  take  a 
security  of  this  kind  from  another  without  using  reasonable 
caution.  If  he  take  such  security  from  a  person  whom  he 
knows,  and  whom  he  can  find  out,  no  complaint  can  be  made 
of  him.  In  that  case,  he  has  done  all  that  any  person  could  do. 
But  if  it  is  to  be  laid  down  as  the  law  of  the  land,  that  a  person 
may  take  a  security  of  this  kind,  from  a  man  of  whom  heknows* 
nothing,  and  of  whom  he  makes  no  inquizy  at  all,  it  appears  to  • 
me,  that  such  a  decision  would  be  more  injurious  to  commerce* 
than  convenient  for  it,  by  reason  of  the  encouragement  it  would 
afibrd  to  the  purloining,  stealing,  and  defrauding  p^sons  of  se- 
curities of  this  sort.  The  interest  of  commerce  requires  that 
bona  fide  and  real  holders  of  bills,  known  to  be  such  by  those 
with  whom  thej  are  dealing,  should  have  no  difficulties  thrown- 
in  their  way  m  parting  with  them.  But  it  is  not  for  the  in- 
terest of  commerce  that  any  individual  should  be  enabled  to 
dispose  of  bills  or  notes,  without  being  sulnect  to  inquiry.  I 
think  the  sooner  it  is  known  that  the  case  otLawun  v.  Westtm 
is  doubted,  at  least  by  this  court,  the  better.  I  wish  doubts 
had  been  cast  on  that  case  at  an  earlier  time.  If  that  had  been 
done,  this  plaintiff  probably  would  not  have  suffered.  Coming 
to  the  facts  of  this  case,  they  are  these,  that  the  young  man, 
acting  according  to  the  course  which  the  plaintiff,  when  he  was 
present,  follow^,  gave  money  for  this  bill,  to  a  person  of  whom* 
though  he  supposed  he  knew  him,  he  reaUy  knew  nothing. 
This  is  done  at  a  very  early  hour,  between  nine  and  ten  in  the 
morning  on  the  day  after  the  bill  was  lost.  I  cannot  help 
saying,  that  that  practice  in  the  plaintiff's  business  of  a  bill- 
broker,  is  a  practice  inconvenient,  for  the  reasons  I  have  already 
nven.  It  seems  to  me,  that  it  is  a  great  encourae[ement  to 
iraud,  and  it  is  the  duty  of  the  court  to  lay  down  sucn  rules  as 
will  tend  to  prevent  fraud  and  robbery,  and  not  give  encourage- 
ment to  them.  For  these  reasons,  notwithstanding  all  the  un- 
feigned reverence  I  feel  for  every  thing  that  fell  from  Lord 
Kenyon,  by  whom  Lawson  v.  Weston  was  decided,  I  cannot 
think  the  view  taken  by  that  Learned  Lord  at  that  time,  was  a 
conect  one,  and  that  being  so,  I  am  of  opinion  that  this  rule 
ought  to  be  discharged."  GUI  v.  Cubit,  3  £.  4*  C.  466.  5  J).  ^ 
R.  326.  S.  C, 

On  the  16th  November,  the  plaintiff  lost  a  check  upon  Pole 
&  Co.  bankers,  for  502.  Between  four  and  five  o'clock  on  the 
evening  of  the  22nd,  a  woman  of  respectable  appearance,  came 
to  the  shop  of  the  defendants,  wholesale  Linen  Drapers  and 
Haberdashers,  and  purchased  a  silk  shawl  and  scarf,  the  prioe 
of  which  was  6^  10s.,  in  payment  of  which  she  tenderea  the 
check  in  question,  dated  the  16th  November;  upon  being  de- 
sired to  write  her  name  and  address  upon  it,  she  said  she  vras 
an  indifferent  writer,  and  at  her  request,  the  shopman  wrote  it 
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for  her.  The  defendants  then  gave  her  the  amount  of  the  check, 
after  deducting  the  amoant  of  the  goods  purchased.  The  defen- 
dants having  received  the  money  for  the  check  from  the  bankers, 
were  sued  for  money  had  and  received.  The  Chief  Justice  di- 
rected the  jury  to  find  a  verdict  for  the  plaintiff,  if  they  thought 
that  the  defendants  had  taken  the  check  wider  circumstances 
which  ought  to  have  excited  the  suspicion  of  a  prudent  man, 
observing  at  the  same  time  that  there  was  no  eviaence  to  show 
that  the  defendants  in  taking  the  note  had  acted  fraudulentlv  ; 
but  the  question  was,  whether  thej  had  not  acted  negligently. 
The  jury  found  a  verdict  for  the  plaintiff,  and  the  court  of  King's 
Bench  refused  to  grant  a  new  trial.  Down  v.  HaUing,  4  fi.  ^  C 
330.  6D,S^R,  455.  2  C.  ^  P.  1 1 .  5.  C.  See  Lee  v.  Netosam,  Dow. 
SfRy,N.P.C.  50,  where  under  nearly  similar  circumstances 
the  jury  found  the  other  way.  Trover  for  a  bank  note.  In 
September,  1824,  die  plainti&  were  robbed  of  a  bank  note  for 
500/. ;  handbills  were  published,  and  the  loss  was  advertised  in 
the  Hue  and  Cry,  On  2nd  Apnl  1825,  the  note  was  presented 
at  the  Bank  of  England,  and  stopped.  It  was  traceid  to  the 
defendants,  who  kept  a  bank  at  Bourne,  a  small  town  in  Lin- 
colnshire. The  note  had  been  presented  at  the  bank  at  Bourne, 
on  the  13th  April,  by  a  respectable  looking  man,  who  two 
hours  before,  had  arrived  in  the  London  Mail.  The  defendant's 
derk,  without  asking  any  questions  of  this  person,  of  whom  he 
knew  nothing,  orleuningany  thing  more  about  him  than  thathe 
said  his  name  was  Edwanls ;  after  refusing  to  give  him  Bank  of 
England  notes,  gave  him  500/.  worth  of  the  defendant's  notes 
in  exchange  for  the  note  in  question,  which  was  that  day  for- 
warded to  the  defendant's  correspondent  in  London,  and  placed 
to  their  credit.  The  clerk  said  it  was  the  usual  course  of  tne  de- 
fendant's business  to  exchange  notes  in  that  way  \  but  in  the 
course  of  eleven  years,  he  had  never  changed  a  500/.  a  300/.  or 
a  200/.  note*  He  had  never  seen  the  Hue  and  Cry,  had  no 
sui^icion  that  the  note  had  been  stolen,  and  stated  that  there 
were  at  that  time  many  fairs  in  the  neighbourhood,  at  which  it 
would  be  more  convenient  to  negotiate  the  defendant's  notes 
than  a  500/.  Bank  of  England  note.  Evidence  was  received  of 
the  caution  observed  at  the  Bank  of  England,  and  London 
Bankers'  in  the  exchange  of  large  notes,  and  the  Chief  Justice 
left  it  to  the  jury  to  determine,  as  well  whether  the  plaintiff  had 
acted  with  due  diligence  in  circulating  intelligence  of  the  rob- 
beiy,  as  whether  the  defendants  had  exercised  sufficient  caution, 
and  had  observed  the  usual  course  of  business  in  exchanging 
the  notes.  A  rule  nut  for  a  new  trial  having  been  obtained, 
on  the  ground  that  the  Chief  Justice  ought  to  have  left  the  case 
to  the  jury  as  a  qiiestion  purely  of  honafidet  or  mala  fides,  it  was 
on  argument  discnarged.  And  per  Best  C.J.  **  One  who  has 
lost  a  note  payable  to  bearer,  ought  immediately  to  give  notice 
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of  his  loss  in  such  a  manner,  as  is  most  likely  to  prevent  inno- 
cent persons  from  taking  it.  If  after  snch  notice  given,  a  per- 
son takes  that  note  from  a  stranger  without  making  such  in- 
quires as  prudence  would  suggest  to  any  one  acquainted  with 
the  business  of  the  world,  £^  owner  of  the  note  may  recover 
the  value  of  it  Irom  him.  Although  the  loss  of  the  note  has 
not  been  duly  advertised,  yet  if  it  has  been  received  under  cir- 
cumstances that  induce  a  belief,  that  the  receiver  knew  that  the 
holder  had  become  possessed  of  it  dishonestly,  the  true  owner  is 
entitled  to  recover  its  value  from  the  reefer.  The  negligence 
of  the  owner  is  no  excuse  for  the  dishonesty  of  the  receiver. 
But  the  negligence  of  the  one  may  be  an  excuse  for  the  negli- 
gence of  the  other,  and  might  authorise  him  to  defend  faims^ 
on  the  maxim,  poUaT  est  eonditio  pomdentit,**  Snow  v.  Peacock, 
3  Bingh,  406. 

The  doctrine  thatit  is  incumbent  on  theloser  to  give  proper  no- 
tice of  his  loss,  wasinforced  in  the  following  case.  Trover  tor  bills 
of  exchange.  The  plaintiff  on  the  23rd  December,  1825,  was 
robbed  of  his  pocket  book,  containing  a  bill  of  exchange  at  thirty 
days'  flight,  indorsed  by  the  payee.  On  the  26th  December, 
the  plaintiff  advertised  the  loss  oif  the  pocket  book,  but  said  no- 
thing of  the  lost  bill,  it  being  stated  that  the  contents  of  the 
pocket  book  were  of  no  use  to>any  but  the  owner.  The  defen- 
dants were  bankers  at  Maidstone.  The  b^l  was  presented  to 
their  clerk  on  the  129th  of  December,  by  two  young  men,  who 
were  strangers  to  him.  One  of  them  said  he  was  the  son  of  the 
indorser.  The  amount  of  the  bill  was  thereupon  paid  in  notes 
of  the  defendants'  bank.  The  Chief  Justice  left  it  to  the  jury  to 
consider,  whether  the  plaintiff  had  used  due  diligence  in  appri- 
sing the  public  of  his  loss,  and  whether  the  defenaants  had  acted 
with  good  faith  and  sufficient  caution  in  the  receipt  of  the  bill. 
The  juty  having  found  a  verdict  for  the  defendants,  a  new  trial 
was  moved  for,  on  the  CTound  of  a  misdirection,  but  the  court 
refused  it,  saying,  fliat  the  plaintiff  was  bound  to  give  notice  of 
bis  loss  as  extensively  as  possible,  that  so  far  from  having  done 
so  in  the  present  instance,  he  had  rather  misled  than  assisted 
parties  to  whom  the  stolen  notes  might  be  offered,  by  stating  that 
the  contents  of  the  pocket-book  were  of  no  use  to  any  but  the 
owner.    Beekwith  t>.  Cffirali,  3 Bingh. 444.  2  C.lf  P.  261 . S. C. 

Trover  for  three  bank  notes  of  200/.,  lOOt.,  and  50(.  The 
plaintifis  were  robbed  of  the  notes  on  7th  September,  1824^ 
On  the  following  day  handbtKswere  printed  stating  the  number, 
date  and  amount  of  the  notes,  but  the  date  of  £e  200{.  was 
misdescribed.  On  the  eve  of  the  Doncaster  races  in  Sq>tember, 
one  of  the  handbills  was  left  at  the  defendants'  bank  at  Don- 
caster,  and  the  pkintifis  wrote  to  the  defendants  on  the  subject 
in  the  course  of  the  same  month.  The  defendants  had  stated 
that  they  received  the  notes  in  questicm,  and  had  given  their 
own  notes  in  change  for  them  during  the  Doncaster  race  week 
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of  1825»  and  that  it  being  the  race  week  they  did  not  know  of 
wkom  they  received  them,  nor  did  they  ask  the  person  his 
same.  Per  Abbott,  C.J.  "  If  a  person  take  a  bank  of  Eng- 
land note  under  circumstances  M^ch  might  awaken  suspicion 
in  the  mind  of  a  reasonable  n^an  acquainted  with  business,  and 
which  ought  to  cause  him  to  make  i»|uiries,  and  he  forbear  to 
do  so,  he  cannot  hokl  the  proceeds  of  such  note  from  the  person 
who  has  lost  it.  On  the  approach  of  the  Doneaster  races  of 
1824,  notice  of  the  robbery  was  sent  to  the  defendants  on  a 
supposition  that  it  was  Hkel^  that  the  notes  would  be  attempted 
to  be  passed  there.  Now  it  is  contended  as  matter  of  law,  that 
notice  once  given  is  notice  for  all  time.  I  do  not  go  all  that 
way^  and  I  think  it  is  for  you  to  consider  whether  as  men  of 
business  the  defendants  would  foirly  advert  to  a  notice  of  this 
kind  given  a  year  before,  or  whether  they  might  not  suppose,  as 
they  heard  nothing  more  about  the  matter,  SaaX  the  notes  had 
been  got  back.  As  to  the  mistake  of  the  date  of  one  of  the 
notes,  £  think  that  makes  no  difference  unless  the  defendants 
were  misled  by  it.  It  is  proved  for  the  defendants  that  they  do 
not  ask  who  brings  the  notes,  nor  enter  numbers  nor  dates.  But 
the  quesl^n  for  yon  to  consider  is,  whether  the  defendants  con- 
ducted their  business  in  the  race  week  in  such  a  manner  as  to 
hold  out  temptation  to  persons  unlawfully  possened  of  property 
to  pass  it  to  them,  the  defendants  knowing  that  at  sucn  a  time 
all  sorts  of  persons,  some  being  of  the  highest,  and  some  of  the 
most  depraved  classes,  were  then  at  that  place.  If  you  think 
that  was  so,  you  ought  to  find  for  the  plaintifis ;  but  if  you  think 
that  there  was  nothing  incorrect  in  the  manner  in  which  the  de- 
fendant's bank  was  carried  on,  and  that  the  defendants  took  the 
notes  in  the  regular  and  proper  course  of  business,  you  will  find 
a  veidict  in  their  favor ;  the  jury  found  for  the  plaintiff."  Snow 
V*  Leaiham,  2  C*^P.  316.  <  In  trover  for  a  30£.  Bank  of  Eng- 
land note,  it  appeared  that  it  had  been  stolen  from  the  plaintifis 
in  Septembei  1824.  The  plaintiffs  having  given  due  notice  of 
the  loss,  traced  the  note  in  October,  1825,  to  the  hands  of  the 
defendant,  a  stabte  keeper  and  horse  dealer  at  Oxford.  Upon 
being  applied  to  on  behalf  of  the  plaintiffs,  he  said,  accoroing 
to  one  witness,  '*  he  had  received  it  from  a  stranger  at  Doneas- 
ter races  in  payment  for  bets  won*  or  in  change  out  of  pay- 
ment for  bets  lost  on  some  of  the  races ;"  according  to  another 
person  present  at  the  same  dedaration,  **  from  his  bankers  at 
Oxford,  or  at  Doneaster."  The  defendant  did  not  call  the  Ox  - 
ford  bankers.  The  jury  were  directed  to  find  for  the  defendant, 
if  ifaey  believed  the  last  witness.  They  found  however  for  the 
plaintiflfs,  and  the  eourt  granted  a  new  trial.  Snoto  v.  Saddler , 
3  Bingh.  610.    See  also  Slater  v.  West,  3  C.  ^  P.  325. 

from  the  above  cases  it  will  be  seen  that  when  the  tide  of  a 
party,  who  has  received  a  lost  or  stolen  bill  or  note,  comes  in 
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question  between  him  and  the  tarue  owner,  there  are  three 
points  to  be  decided ;  1.  Whether  he  took  it  hon&jide,  that  is, 
whether  he  took  it  under  such  circumstances  as  may  induce  a 
jury  to  believe  that  he  received  it  without  any  notice  of  the  loss 
or  the  larceny.  It  seems  that  the  question  whether  the  bill  or 
note  was  taken  in  the  usual  course  of  trade  is  parcel  of  the 
question  of  bona  fides,  for  if  it  was  taken  out  of  the  usual  course 
of  trade  it  is  evidence  from  which  the  jury  maiy  presume  that 
the  party  taking  was  aware  of  the  badness  of  the  title.  2.  The 
*  second  point  is,  whether  the  party  taking  the  bill  or  note  used 
due  caution  and  diligence  in  making  inquiries  respecting  the 
title,  for  it  is  possible  that  he  may  have  acted  quite  hand  fide^ 
and  yet  have  been  guilty  of  great  want  of  caution  and  diligence, 
as  in  several  of  the  cases  above  cited.  The  degree  of  caution 
and  diligence  requisite,  must  always  depend  on  the  particular 
circumstances  of  the  case ;  but  it  may  be  laid  down  as  a  general 
rule,  that  a  person  cannot  safely  take  a  bill  or  note  firom  a 
stranger  without  inquiring;  into  the  truth  of  the  representations^ 
made  by  him,  even  though  the  [»rty  taking  the  bill  or  note  be  ac- 
quainted with  the  handwriting  of  fiie  parties  to  it.  The  earlier 
cases  do  not  seem  to  carry  the  rule  to  this  extent,  but  it  appears* 
to  be  firmly  established  by  the  later  decisions.  3.  The  third 
point  (which  has  only  arisen  in  the  cases  determined  in  the  Com- 
mon Pleas),,  is,  whether  the  loser  of  the  bill  or  note  has  used 
sufficient  <Uligence  in  making  known  his  loss. 

Between  what  parties  itUa  good  defence,  that  the  hill  has  been^ 
lost  or  stolen,"]  It  will  sufficiently  appear  from  what  has  been 
already  said  in  the  present  chapter,  in  what  cases  a  person  who- 
issued  upon  a  bill  or  note  which  has  been  lost  or  stolen,  may 
avail  himself  of  that  circumstance  as  a  defence.  The  general 
rule  on  this  subject  has  been  thus  laid  down  in  a  late  case. 
"  It  may  be  taken  as  a  general  rule  that  indorsees  of  bills  of 
exchange  or  promissoiy  notes  are  entitled  to  recover  the  sumfr 
for  which  they  are  respectively  made  payable  from  the  persons 
liable  upon  the  face  of  the  bill  or  note,  notwithstanding  the 
rights  ot  third  persons,  unless  the  party  taking  the  bill  was 
cognizant  of  those  rights  when  he  took  it.  Thus,  where  a  bill 
of  exchan^  or  promissory  note  has  been  lost  or  stolen,  a  person* 
deriving  his  title  through  another  who  had  no  right  to  indorse, 
may  transfer  a  right  to  an  innocent  indorsee."  Per  Holroyd,  J. 
Drayton  v.  Dak,  2  B.  ^  C.  300.  To  this  it  must  be  added,  that 
in  order  to  render  the  title  of  the  party  taking  such  a  bill  per- 
fect, it  must  appear  that  he  took  it  under  circumstances  which 
would  not  have  excited  the  suspicion  of  a  prudent  man. 

Condtict  to  be  pursued  in  case  of  loss  or  robbery  of  bills,"]    On 
the  loss  of  a  bill  or  note,  the  party  losing  it  should  immediately 
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£'ve  notice  of  the  loss  to  al]  the  aotecedent  parties  and  to  the 
awee,  in  case  the  bill  has  not  been  accepted.  He  should 
also  give  public  notice  of  his  loss  in  the  due  and  usual  man- 
ner, either  by  circulating  hand-bills  or  by  inserting  advertise- 
ments of  the  loss  in  the  newspapers^  for  though  it  may  be  im- 
possible to  prove  that  the  party  taking  the  note  had  received 
these  notices,  yet  it  will  be  an  answer  to  the  objection  of  want 
of  due  diligence  in  the  loser.  The  loser  should  also,  on  the 
bill  becommg  due,  apply  to  the  acceptor  for  payment,  and,  if 
dishonored,  give  notice  of  such  dishonor  to  the  other  parties, 
for  even  where  a  bill  has  been  destroyed,  want  of  such  no- 
tice will  discharge  the  drawer.  Thachray  v,  Blackett,  3  Campb. 
164. 

Remedy  against  the  postmaster  or  his  servants  for  lost  or  stolen 
bills,  ^c.J  There  is  no  remedy  at  law  against  the  postmaster- 
general,  for  the  loss  of  bills  or  notes  lost  or  stolen  in  conse- 
quence of  the  misconduct  or  negligence  of  the  servants  of  the 
post  office.  Lane  v.  Cotton,  1  Ld,  Raym,  646.  1  Saik,  17. 
Carth,  487.  S,  C.  Whitfeld  v.  Ld,  Despencer,  Cowper,  754. 
But  as  to  an  action  on  the  case  lyins  against  the  party  really 
offending,  there  can  be  no  doubt  of  it ;  for,  whoever  does  an 
act  by  which  another  person  receives  an  injury,  is  liable  to  an 
action  for  the  injury  sustained.  If  the  man  who  receives  a 
penny  to  carry  the  letters  to  the  post-office,  loses  anv  of  them, 
ne  is  answerable ;  so  is  the  sorter  in  the  business  of  his  depart- 
ment ;  so  is  the  postmaster  for  any  fault  of  his  own.  Per  Ld, 
Mansjield,  Whitfeld  v.  Ld,  Despeneer,  Cowp.  765.  So  it  has 
been  held  that  an  action  on  the  case  will  lie  against  a  deputy 
postmaster,  for  non-delivery  of  letters  gratis  in  a  country 
post  town.  Rowning  v.  Goodchild,  2  W,  Bl,  906.  3  Wils, 
443.  S.  C. 

Who  sh4Ul  bear  the  loss  in  case  of  bUls,  ifc,  sent  by  post  and 
lostJ]  Where  a  debtor  directed  his  creditor  to  remit  him  by 
post  a  bill  for  the  sum  owing^  and  certain  monies  collected  by 
him  from  other  customers,  and  a  bill  was  accordingly  put  into 
the  post-office,  but  never  reached  the  creditor.  Lord  Kenyon 
held,  that  the  creditor  must  bear  the  loss.  Had  no  directions, 
said  his  Lordship,  been  given  about  the  mode  of  remittance, 
still,  this  being  done  in  tiie  ususJ  manner  of  transacting  busi- 
ness of  this  nature,  I  should  have  held  the  defendant  clearly 
discharged  from  the  money  he  had  received  as  agent.  It  was 
so  determined  in  the  court  of  Chancery  forty  years  since,  and 
as  the  plaintiff  in  this  case  directed  the  defendant  to  remit  the 
whole  money  in  this  way,  it  was  remitted  at  the  peril  of  the 
plaintiff.  Warwiche  v,  I^oakes,  Peake,  67,  a.  But  where  the 
plaintiffs  directed  the  defendants  to  remit  them  by  post,  and  the 
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defendanls  debvtred  a  letter  containing  bills  to  the  heBnum  in 
the  street,  which  nerer  anived,  Lord  Aenyon  ruled  that  the 
delendants  had  not  used  due  caution.  They  ought  to  have  de- 
livered the  letter  at  the  General  Post  Office  in  Lombard  street, 
or  at  one  of  the  houses  antboiised  by  that  office  to  receive  letters 
with  money  (tee  Parker  v,  Gcrdon,  7  Eatt,  385.),  and  not  to  a 
bell-man  in  the  street.    HewMni  v.  Rutt,  Peake,  166. 
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OF  TH£  FORGERY  OF  BILLS  AND  NOTES. 


EnaetmenlB. 

Nature  of  the  ifutrHment. 

Alteration— forgery. 

By  astuming  aJicHtious  name. 

By  astuming  afahe  chataeter. 

Uttering  forged  bills,  S^c. 

Indictinent. 

IMdence. 


Enaetmentt.^  The  following  are  the  piincipal  enactments 
agamst  the  forging  of  bills  and  notes. 

By  2  Geo.  2.  c.  25.  s.  1.  (made  perpetoal  by  9  Geo.  2. 
c.  18.)  if  any  person  after  29tii  June  1729,  shall  falsely  make, 
forge,  or  counterfeit,  or  cause  or  procure  to  be  falsely  made, 
forged  or  counterfeited ;  or  willingly  act  or  assist  in  the  false 
making,  forging  or  counterfeiting,  amongst  other  things,  any 
bin  of  exchange  or  promissory  note  for  payment  of  money,  or 
any  indorsement  or  assignment  of  any  bill  of  exchange  or  pro- 
missory note  for  payment  of  money,  with  intention  to  defraud 
any  person  whatsoever,  or  shall  utter  or  publish  as  true  any 
fa£e,  forged  or  counterfeit  bill  of  exchange  or  promissory  note 
for  payment  of  money,  or  any  indorsement  or  assignment  of 
any  bill  of  exchange  or  promissory  note  for  payment  of  money, 
with  intention  to  defraud  any  person,  knowing  the  same  to  be 
ftdse,  forged  or  counterfeited,  then  every  such  person  shall  be 
deemed  guilty  of  felony  witiiout  benefit  of  clergy.  By  31  G.  2. 
c.  22.  s.  78.  the  2  G.  2.  is  extended  to  cases  of  forgeiy,  &c. 
with  intent  to  defraud  any  corporation  whatsoever. 
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By  7  Geo.  2.  c.  22.  which  recites,  that  by  2  Geo.  2.  c.  25. 

no  punishment  is  inflicted  upon  any  person  who  shall  falsely 

make,  alter,  forge  or  counterfeit,  or  cause  or  procure  to  b« 

falsely  made,  altered,  forged  or  counterfeited,  or  willingly  act 

or  assist  in  the  false  making,  altering,  forging,  or  counteneitiiig 

any  acceptance  of  any  bill  of  exchange,  or  who  shall  knowingly 

utter  or  publish  the  same  as  true :  it  is  therefore  enacted,  that 

if  any  person,  after  the  24th  day  of  June,  1734,  shall  falsely 

makie,  alter,  forge,  or  counterfeit,  or  cause  or  procure  to  be 

falsely  made,  altered,  or  counterfeited,  or  willingly  act  or  assist 

in  the  false  making,  altering,  forging,  ^r  counterfeiting  any 

acceptance  of  any  bill  of  exchange  with  intention  to  defraud 

any  person  whatsoever ;  or  shall  utter  or  publish  as  true,  any 

false,  altered,  forged,  or  counterfeited  acceptance  of  any  bill  of 

exchange,  with  intention  to  defraud  any  person,  knowing  the 

same  to  be  false,  altered,  forged,  or  counterfeited ;  then  every 

person  shall  be  deemed  guilty  of  felony,  without  benefit  of 

clergy.     By  18  Geo.  3.  c.  18.  the  stat.  7  Geo.  2.   c.  22.  is 

extended  to  cases  of  forgery,  &c.  with  intent  to  defraud  any 

corporation  whatsoever. 

By  45  Geo.  3.  c.  89.  s.  1.  which  redtes  2  Geo.  2.   c.  25. 
and  certain  other  acts,  and  states  that  certain  provisions  had 
been  made  and  enacted  for  the  preventing,  and  punishing  the 
forgery  of  bank  notes,  and  other  notes,  bills  and  instruments, 
in  those  acts  respectively  mentioned ;  and  that  it  was  expedi- 
ent that  such  provisions  should  extend  and  be  in  force  in  eveiy 
part  of  Great  Britain,  with  such  alterations  and  amendments 
therein  as  were]  thereby  made — it  is  enacted  that  if  an^  per- 
son or  persons  shall,  from  and  after  the  passing, of  this  act, 
falsely  make,  forge,  counterfeit  or  alter,  or  cause  or  procure  to 
be  falsely  made,  forged,  counterfeited  or  altered,  or  willingly 
act  or  assist  in  the  false  making,  forging,  counterfeiting  or 
altering  (among  other  instruments)  any  bill  of  exchange,  |Nro- 
missory  note  for  payment  of  money,  indorsement  or  assign- 
ment of  any  bill  of  exchange  or  promissory  note  for  payment  of 
money,  or  acceptance  of  any  bill  of  exchange,  with  intention  to 
defraud  any  person  or  persons,  body  or  bodies  politic  or  corpo- 
rate whatsoever ;  or  shall  offer,  dispose  of,  or  put  away,  any 
false,    forged,    counterfeited,  or   altered    bill  of   exchange, 
promissory    note    for    payment  of   money,    indorsement    or 
assignment   of    any  bill   of  exchange,   promissoiy  note  for 
payment  of  money,  or  acceptance  of  any  bill  of  exchan^, 
with  intention  to  defraud  any  person  or  persons,  body  or  bodies 
politic  or  corporate,  knowing  the  same  to  be  false,  forged, 
counterfeited,    or  altered,  then  every  person  or  persons  so 
oflending  shall  be  deemed  guilty  of  felony,  without  benefit  of 
clergy. 

Nature  rf  the  instrument,}    Forgery  has  been  defined  the 
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making  a  false  instrument  with  intent  to  deceive ;  Per  B%U* 
ler  J.  Coogan's  ca&e,  0.  B,  1787,  1  Leach,  449.  2  East  P.  C. 
948  ;  bttt  it  is  not  necessary  that  the  forged  instrument  should 
exactly  resemble  the  real  one.  See  Collicot's  case,  2  Leach,  1048. 
Therefore,  where  a  forged  bank  note  was  in  this  form,  "  1  pro- 
mise to  pay  to  Mr.  J.  C.  or  bearer  on  demand,  the  sum  of 
Fifty,"  omitting  the  word  "  pounds  ;"  but  in  the  margin  was 
the  word  "  £  Fifty;*'  the  prisoner  being  convicted  of  this 
forgery,  a  majority  of  the  twelve  judges  held  the  conviction 
right,  and  that  it  was  a  matter  to  be  left  to  the  jury  whether  the 
instrument  purported  to  be  a  note  for  fifty  pounds  or  any  other 
sum.  Ibid,  But  where  the  false  instrument  does  not  carry  on 
the  face  of  it  the  semblance  of  that  for  which  it  is  counterfeited, 
or  where  it  is  illegal  in  its  very  frame,  the  offence  will  not  be 
forgery.  2  Russell,  345.  2d.  ed.  Thus,  where  a  man  was 
indicted  for  forging  an  instrument  which  in  one  count  was 
treated  as  a  bank  note,  and  in  another  as  a  promissory  note,  in 
the  following  form :  '*  I  promise  to  pay  toJ»  W,  Esq.  or  bearer, 
ten  pounds — London,  March  Ath,  1776.  For  self  and  company 
of  my  bank  in  England,  102.  Entered,  John  Jones — Lord 
Mansfield  held  that  this  offence  was  not  forgery.  R.  v,  Jones, 
1  Dougl,  390,  4th  ed,  R.  v.  Pateman,  Russ*  ^  Ry»  455.  So, 
where  the  prisoner  was  convicted  of  a  misdemeanor  as  for  an 
offence  at  common  law,  for  disposing  of  a  forged  promissory 
note,  which  appeared  in  evidence  to  be  as  follows  :  "  Black- 
bum  bank — i  promise  to  take  this  as  thirty  shillings  on  demand, 
in  part  of  a  two  pound  note,  value  received  for  C.  B.  ^  Co, 
R,  C."  It  was  objected  that  this  instrument  could  not,  in  any 
legal  sense,  be  denominated  a  promissory  note,  and  the  judges 
held  the  conviction  wrong.  R,  v,  Burke,  Rum,  ^  Ry.  496. 
Again,  where  the  prisoner  was  convicted  of  knowingly  uttering 
as  true,  a  forged  acceptance  of  a  bill  of  exchange  of  the  follow- 
ing tenbr :  **  Seven  days  after  date,  pletue  to  pay  to  Mr,  J.  M, 
or  his  order,  the  sum  of  31,  3$.  and  place  the  same  to  account  of 
W,  S,  To  C,  P.  Esq.  Accepted,  C,  P,  ;"  the  judges  were  of 
opinion  that  the  conviction  was  wrong,  on  the  ground  that  if 
the  bill  in  question  had  been  a  genuine  instrument,  it  would 
have  been  absolutely  void,  and  nothing  would  have  made  it 
good  ;  and  that  by  the  statute  17  G.  3.  c.  30,  ante,  p,  5; 
such  an  instrument  was  no  bill,  and  had  not  the  appearance  or 
semblance  of  one.  Moffat* s  case,  1  Leach,  431.  2  East,  P,C. 
954.  So,  where  the  prisoner  drew  a  bill  upon  the  treasurer  of 
the  navy,  payable  to  or  order,  and  signed  it  in  the  name 

of  a  navy  surgeon,  it  was  held  that  to  constitute  an  order  for 
payment  of  money,  there  must  be  a  payee,  and  that  a  direction 
to  pay  to  or  order  was  not  sufficient.    R,  v,  Richards, 

Russ.  ^  Ry,  193.  R,  v.  Randall,  Russ.  ^  Ry,  195,  ante, 
p,22.  So  a  note  promising  to  pay  "in  cash  or  bank  of 
England  notes,"  is  not  a  promissory  note  within  the  statutes 
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against  forgery.  H.  o.  TKilcox,  Bayley,  6.  2  Atus.  456,  2ii  ed. 
But  in  onrer  to  constitute  forgery  of  a  promissoiy  note,  it  is 
not  necessary  that  it  should  contain  the  words  "  or  order," 
rendering  it  negotiable.  R,  v.  Box,  Ruts.  ^  Ry,  300.  6  Taunt. 
325.  2  Rnss.  460.  2d  ed.  The  for^ng  a  hill,  payable  to 
the  prisoner's  own  order,  and  uttering  it  without  indonement, 
is  a  complete  offence.  JR.  v.  Birkett,  Rust.  Sj  Ry.  C.  C.  R.  86. 
BayUy,  430.    2  Ran.  460. 

In  order  to  constitute  forgeiy,  it  is  not  necessary  that  the  in- 
strument should  be  stamped.  The  stamp  acts  have  no  relatkm 
to  the  question  of  fergeiy,  and  supposng  the  instrument  forged 
to  be  such  on  the  face  of  it  as  wouM  be  Talid,  provided  it  had 
a  proper  stamp,  the  oflfence  is  complete.  Teagu^t  ease,  2  East, 
P.  C.  979.  Hawheswood*t  eate,  Id,  955.  I^'t  eate,  1  LeacK, 
268.  (n.)    Merum'a  case,  2  Eatty  P.  C.  955. 

Attention,  forgtry. J  Not  only  the  falsification  and  fiidse 
making  of  the  whole  of  a  written  instrument,  but  a  fraudulent 
insertion,  alteration,  or  erasure,  even  of  a  letter  in  any  material 
part  of  a  true  instrument,  whereby  a  new  operation  is  given 
to  it,  will  amount  to  fbrgery,  and  this,  althougn  it  be  afterwards 
executed  by  another  person  ignorant  of  tiie  deceit.  2  Eatt, 
P.  C,  855.  2  Rutsett,  318.  2d  ed.  Thus,  where  the  prisoner 
was  charged  with,  and  convicted  of,  maldng,  forging,  and  coun- 
terfeiting a  bill  of  exchange,  and  it  appeared  that  he  had 
altered  a  true  bill,  by  changing  the  figmes  lOt.  to  502.  and 
also  the  letters  in  the  body  of  the  bill,  it  was  held  by  the  judges 
that  the  prisoner  was  properly  convicted;  though  the  statute 
7  Geo.  2.  c.  22.  on  which  the  indictment  was  framed,  con- 
tains the  word  alter  as  well  m  forge.  Teague*s  eate,  2  East, 
P.  C.  979.  JRtisf.  Sf  Ry.  33.  R.  v.  Post,  Russ.8^  Ry.  101.  So 
discharging  one  Indorsement  and  inserting  another,  is  altering 
an  indorsement  R.  v,  Birkett,  Rust  S^  Ry.  251.  Bayley,  430. 
An  indictment  stated  that  a  bill  was  drawn  for  Bl.,  that  per- 
sons unknown  feloniously  did  alter  it,  by  falsely  forging  and 
adding  a  cipher  to  the  82.  and  a  y  to  the  eigtit :  that  the 
prisoner  had  in  his  possession  the  said  false,  foreed,  altered,  and 
counterfeited  bill,  and  that  he  feloniously  did  utter  as  a  true 
Mil  the  said  fiedse,  forged,  altered,  and  counterfeited  bill,  widi 
intent,  &c.  It  was  moved  in  anest  of  judgment,  on  the  ground 
that  the  forgery  was  stated  to  be  by  persons  uxdmown,  and  that 
the  statement  should  have  been  thiat  they  feloniously  forged, 
not  that  they  feloniously  ottered,  the  statute  2  Geo.  2.  maung 
it  capital  to  forge,  but  saying  nothing  as  to  altering ;  but  it 
was  answered  that  altering  yna  forging,  and  the  judges  were 
unanimous  that  the  conviction  was  nght.  R.  v.  Elswortk, 
Bayley,  430.  So  where  a  note  payable  at  a  London  banker's, 
who  failed,  was  altered  by  pasting  a  slip  ofpaper  containing  the 
name  of  ano^r  London  banker,  over  flie  name  of  the  fbraier. 
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it  was  held  by  the  judges  that  this  was  a  false  makiDg.    A.  v. 
TrebU,  %  Taunt,  32S.    2  Leach,  1040.  Bim.  ^  Ry.  \64. 

By  astumhig  afietitimu  name,"]    A  agnatare  in  a  fictitious 
name  will  be  a  forgeiy,  if  the  name  was  assumed  with  a  view  to 
the  fraud.    Thus,  where  the  prisoner  was  convicted  of  uttering 
a  forged  order  for  the  payment  of  money,  signed  **  Rt.  Ven^ 
nest,    there  being  no  such  person  as  Rt.  Vennest,  it  was  held 
by  the   judges  &at  this   was  an  order  within  the  statute, 
and  that  it  was  forgery.     LoekeU*s  ctne,  1  Xcocfc,  94.    £asl, 
P.  C.  940.    So  where  the  prisoner,  Edward  Taft,  was  con- 
.  victed  of  forging  an  indorsement  on  a  lost  bill  of  exchange, 
and  it  appestfed  that  he  had  indrased  it  in  the  name  of  John 
WHliamt,  he  was  held  rightly  convicted,  for  although  the  fic« 
titious  signature  was  not  necessary  for  Uie  prisoner's  obtaining 
the  money,  and  his  intent  in  wnting  a  false  name  was,  pro* 
bably,  only  to  conceal  the  hands  through  which  the  biU  tiad 
passed,  yet  it  was  a  fraud,  both  on  the  owner  of  the  biU,  and 
on  the  person  who  discounted  it,  as  the  one  lost  the  chance  of 
tracing  his  property,  and  the  other  lost  the  benefit  of  a  real  in- 
dorser,  if  by  accident  the  prior  indorser  should  have  failed. 
Tafias  ease,  1  Leaeh,  172.    Eatt,  P.  C.  959.      So  where  the 
prisoner  was  convicted  of  forging  an  order  for  payment  of 
money,  and  it  appeared  that  he  had  bought  goods  from  die 
prosecutor,  and  paid  for  them  with  a  draft  signed  in  the  fie* 
titious  name  of  "  H.  Turner,*'  attfaough  the  prosecutor  had 
sworn  that  be  gave  credit  to  the  prisoner,  and  not  to  the  draft, 
it  was  held>  that  the  prisoner  was  rightly  convicted.    The 
judges  said  that  it  was  a  false  instrument,  not  drawn  by  any 
such  person  as  it  purported  to  be,  and  that  the  using  a  fictitious 
name  was  only  for  the  purpose  of  deceiving.    Sheppard'a  case, 
1  Leach,  226.  2  East,  P.  C.  967.  The  prisoner,  Samuel  Whiley, 
was  convicted  of  forging  a  bill  of  exchange,  drawn  in  the  name 
of  Samuel  Milward,  payable  to  the  drawer's  order.  It  appeared 
that  the   prosecutor   receive  the  bill  from   the  prisoner  in 
payment  for  goods  on  old  Christmas  eve ;  that  me  prisoner 
on  the  20th  December  previous,  had  taken  a  house  in  his 
own  name,  but  that  on  the   ^h  of  that  month,   he  had 
ordered  a  brass  plate  to  be   engraved  with  the    name   of 
MUvtard;   the  jury  found   that    the   prisoner  had  assumed 
the  name  of  Milward  in  the  purchase  of  goods,  and  giving 
the  bill,  in  order  to  defraud  the  prosecutor.     The  judges  held 
the  conviction  right.      Whiley's  ease,  Russ,  ^  Ry.  90.    Bay* 
ley,  434.    The  prisoner,  John  Francis,  was  convicted  of  forg* 
ing  an  order  for  the  payment  of  money,  signed  Jas.  Cooke,  jun» 
On  the  15th  of  August  the  prisoner  had  taken  lodgings  under 
the  name  of  Cotike,  and  on  the  9th  of  September  tollowing  he 
wrote  the  forged  draft;  the  judges  held  the  conviction  right, 
and  were  of  opinion,  that  if  the  name  was  assumed  for  the  pur- 
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pose  of  fraud,  and  of  avoiding  detection,  it  was  as  much  a 
forgery  as  if  the  name  assumed  were  that  of  any  other  person  of 
known  credit,  though  the  ca^e  would  have  been  different  if  the 
party  had  habitually  used,  and  become  known  by,  another  name 
than  his  own.    Francises  case,  2  Utiss.  336.  'id  ed.    Russ.  8f 
Ry.  209.      Thus,  where  it  did  not  sufficiently  appear  that 
the  prisoner  had  not  gone  by  the  false  name  before  the  time 
of  accepting  the  bill  for  which  he  was  indicted,  or  that  he 
had  assumd  the  name  for  that  purpose,  a  majority  of  the 
judges  thought  the  conviction  wrong.    Bontien*8  case,  Ruu.  ^ 
Ry.  263.    Where  in  these  cases  proof  is  given  of  the  prisoner's 
real  name,  and  no  proof  of  any  change  of  name  until  the  time 
of  the  fraud  committed,  it  is  incumbent  on  the  prisoner  to 
fehow  that  he  had  before  assumed  the  false  name  on  other 
occasions    and  for   other  purposes.       Peacodc*s  case,  Russ.  5f 
Ry.  283.    Making  a  mark,  and  sufiering  the  assumed  name 
to  be  written  against  the  mark,  is  forging  the  name.    R.  v. 
Dunn,  BayUy,  434.     1  Leach,  57.    2  East,  962. 

By  assuming  a  false  character,^    If  a  man  assume  to  be 
another  person  of  the  same  name,  and  in  such  assumed  charac- 
ter indorse  a  bill  or  note,  payable  to  such  other  person,  it  is  a 
forgery.    Mead  v.  Young,  4  T.  R,  28.  ante,  p.  23.     Where 
a  person,  whose  name  was  Thomas  Brown,  was  indicted  for 
forging  a  promissory  note,  signed  "  Thomas  Brown,''  and  it 
appeared  that  he  had  uttered  the  note  as  a  note  of  Captain 
Brown,  a  fictitious  person,  and  the  prisoner  was  convicted; 
the  judges  held  the  conviction  right,  and  that  the  circumstance 
of  the  forged  name  being  the  same  as  his  own  made  no  difierence. 
R.  V.  Parkes  and  Brown,  3  Leach,  775.    2  East,  P.  C.  963. 
2   Riusell,  321.  2d.  edit.    But,  where  a  person  represents 
himself  falsely  to  be  the  indorser  of  a  bill,  it  is  not  forgery  if 
there  be  such  a  person  as  the  indorser,  and  the  indorsement 
is  his  handwritmg.      Hevey's  case,  1  Leach,  229.  2  East,  P. 
C.  256.  2  Russell,  .324.  2d.  edit.    And  the  adopting  a  false 
description  and  addition,  where  a  false  name  is  not  assumed,  is 
not  forgery.    Thus,  where  the  prisoner  drew  a  bill,  and  di- 
rected it,  "  To  Mr.  Thomas  Bowden,  Baize  Manufacturer, 
Romford,  Essex,*'  which  bill  was  accepted  by  one  Thomas 
Bowden,  '*  payable  when  due  at  No.  40,  Castle  Street,  Hoi- 
bom,  London,"  and  it  appeared  that  there  was  no  Thomas 
Bowden  residing  at  Romford,  or  at  No.  40,  Castle  Street ;  on 
a  case  reserved  for  the  opinion  of  the  judges,  whether,  assuming 
the  acceptance  to  be  the  handwriting  of  Bowden,  the  prisoner, 
by  the  giving  on  the  face  of  the  bill  a  false  description  of  Bow- 
den, and  uttering  it  after  acceptance  by  Bowden,  with  this 
false  description,  with  intent  to  defraud,  was  guilty  within  the 
indictment ;  a  majority  of  the  judges  were  of  opinion,  that 
adopting  a  false  description  and  addition,  where  a  false  nam« 
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was  not  assumed,  and  where  there  was  no  person  answering 
the  description  or  addition,  was  not  a  forgery.  Webb's  case, 
Ru88.  ^  Ry.  405.  A  bill  was  addressed  to  **  Messrs.  Wil- 
liams i;  Co,  Bankers,  Birehin  Lane,  London,"  but  it  was 
doubtful  whether  the  figure  3  between  the  word  "  bankers," 
and  "  Birehin"  was  part  of  the  original  address.  The  prisoner 
was  asked  at  the  time  of  drawing  the  bill,  whether  the  acceptors 
were  WUlianu,  Birch,  S^  Co,  and  his  answers  imported  that 
they  were.  Williams,  Birch,  &  Co.  lived  at  No.  20,  Birehin 
Lane,  and  it  was  not  their  acceptance.  There  were  no  bankers 
in  London  using  the  style  of  Williams  &  (Co.  but  those  at 
No.  3,  Birehin  Lane ;  the  name  "  Williams  &  Co."  was  on  the 
door,  and  some  bills  addressed  to  Messrs.  Williams  &  Co* 
■  bankers,  Swansea,  had  been  accepted  payable,  and  paid  at 
No.  3.  There  was  no  evidence  as  to  the  person  who  lived  at 
No.  3,  but  another  bill,  of  the  same  tenor  as  that  in  Question, 
drawn  by  the  jprisoner,  had  been  accepted  there.  Under  these 
dicumstances  it  was  held,  that  the  prisoner  had  been  impro- 
perly convicted  of  uttering  a  forged  acceptance,  knowing  it 
to  be  forged.  Watts*  case,  Bmss,  ^  %.436.  2  Russ,  325. 
2d,  edit. 

Uttering  forged  bills,  ^c]  In  order  to  constitute  an  vttering, 
the  instrument  must,  it  seems,  be  parted  with,  or  tendered,  or 
offered,  or  used  in  some  way  to  get  money  or  credit  upon 
it.  Shukard's  case,  Russ,  ^  Ry,  202.  Therefore,  where 
the  prisoner,  in  order  to  persuade  an  innkeeper  that  he  was  a 
man  of  substance,  pulled  out  a  pocket  book  and  shewed  two 
forged  notes,  and  reauested  the  innkeeper  to  take  charge  of 
them,  as  he  did  not  uke  to  carry  so  much  property  about  nim, . 
this  was  held  not  to  be  an  uttering  under  stat.  13  Geo.  3.  c.  79. 
Ibid,  Uttering  under  a  false  pretence  that  the  instrument 
had  been  given  in  chance  by  the  person  to  whom  it  is  uttered, 
in  order  to  obtain  from  nim  a  good  note  in  lieu  thereof,  would 
probably  be  deemed  an  uttering.  Bayley,  438.  The  offence  of 
disposing  or  putting  away,  under  45  Geo.  3.  c.  39.  is  com- 
plete, though  the  prosecutor,  for  the  purpose  of  detection, 
causes  the  application  to  the  prisoner  to  be  made  to  sell  the 
notes,  who  sells  them  as  forged  notes  to  a  supposed  dealer  in 
such  notes ;  for  if  the  prisoner  puts  them  off  with  an  intent  to 
defraud,  the  intent  is  the  essence  of  the  crime,  which  exists  in 
the  mind,  although,  from  circumstances  which  the  prisoner  is 
not  apprised  of,  the  prosecutor  cannot  be  defrauded  by  his  act. 
Holden*s  case,  Rttss,  S^  Ry.  C.  C,  R,  154.  The  prisoner  was 
convicted  of  having  disposed  and  put  away  a  forced  bank  note, 
and  it  appeared  that  he  had  delivered  it  to  another  person  for 
the  purpose  of  uttering  it,  who  knowingly  uttered  it.  A 
majority  of  the  judges  were  of  opinion,  that  the  prisoner 
.  was   properly  convicted.      Palmers  case,  Russ,  ^  Ry.  72.  1 


378  Qf  the  Forgery  qf  BSk  and  Notes. 

N,  JR.  96.  2  Rumlly  405.  3i2.  edit.  S.  C.  See  al$o  R.  v.  Mor- 
rist  Ruts.  ^  Ry.  270. 

Indictment.']  Tlie  instrotneDft  alleged  to  be  forged,  must  be 
set  foivh  in  words  and  figines ;  Mason's  case,  2  East,  P.  C.  975. 
2  Rusall,  359,  ^d  Ed ;  and  the  indictment  mnst  state  tirhat  tite 
instnnnent  is,  in  maped,  of  which  the  forgeiy  was  commit- 
ted. R.  V.  Willeox,  Kuss,  ^  %.  50.  The  instrument  is 
nsuaUy  alleged  to  be  **  to  the  tenor  following/'  or,  "  in  the 
words  and  figm-es  following,"  but  "as  fallows"  is  sufficient. 
Powell's  case,  2  W.  Bl.  787.  A  mere  literal  variance  will  not 
vitiate,  as  "  vahie  received,"  for  •*  value  reieevd,**  Hart's  case, 
I  Leach,  145.  2  East,  P.  C.977.  So  "Messrs.  Masterman  & 
Co."  for  "  Mes>.  Masterman  &  Co..  Otdfiel^s  ease,  2  Rttss. 
360.  2«I.  Ed.  The  word  purport  imports  what  appears  on  the 
face  of  the  instrument.  2  Russ.  363. 2d  Ed.  Therefore  where 
the  indictment  charged  liiat  the  defendants,  being  possessed  of 
a  bill  of  exchange,  purporting  to  be  directed  to  one  John  King, 
by  the  name  and  description  of  John  Ring,  forged  the  accept- 
ance of  the  said  John  iung,  it  was  held  bad  on  the  ground  that 
Ring  could  not  purport  to  be  King.  Reading's  case,  2  Leach, 
590.  2  East,  P,  C.  981.  So  where  an  indictment  for  forging 
a  bill  of  exchange,  directed  to  Ransom,  Moreland  and  Hammer- 
sley,  stated  that  die  bill  purported  to  be  directed  to  "  George 
Lofd  Kinnaird,  William  Moreland,  and  Thomas  Hammers- 
ley,"  by  the  name  and  description  of  "Ransom  Moreland, 
and  Hammersley,"  it  was  held  bad,  for  the  purport  signifying 
that  abne  which  appears  on  the  face  of  the  instrument,  this 
averment  was  not  true^  Gilchrist's  case,  2  Leach,  657.  2  East, 
P.C.  982.  2  Russell,  365.  %i.  Ed.  EdsaWs  case,  2  East,  P.  €. 
984.  And  see  Reeves's  case,  2  East,  P.  C.  984.  2  Leach,  808, 
814.  But  an  allegation,  that  a  forged  order  was  drawn  on 
"  Messrs.  Drummond  and  Company,  Charing  Closs,"  by  the 
name  of  «*  Mr  Drummond,  Charing  Cross,"  is  good.  Looelfs 
case,  I  Leach,  248.  2  East,  P.  C.  §90.  In  case  of  a  forged  sig- 
nature, it  must  not  be  averred  that  be  whose  signature  it  pur- 
ports to  be,  signed  it,  which  is  inconsistent  with  the  charge  of 
tw^^ery.  Carter^s  case,  2  East,  P.  C.  985.  2  Russ.  361.  2d  Erf. 
It  IS  not  necessary  to  allege  in  the  indictment,  the  manner  in 
which  the  psifty  was  to  have  been  defrauded*  Powell's  case, 
1  Leach,  77.  East,  P.  C.  989.  It  need  not  appear  that  the 
party  to  be  defrauded  was  a  party  to  the  bill,  or  that  the  bill 
was  uttered  or  tendered  to  him,  for  that  k  matter  of  evidence. 
Elworth's  case,  2  East,  P.  C.989. 

Evidence.']  Where  the  prisonef  is  indicted  for  forgery,  by 
subscribing  a  fictitious  name,  some  evidence  must  be  given  on 
the  part  of  the  prosecution  that  it  is  not  the  party's  real  name. 
Bay  ley,  447.    But  where  the  party's  real  name  is  proved^  it  lies 
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upon  him  to  shew  that  the  name  signed  was  not  assumed  for  a 
fraudulent  purpose.  Ante,  p.  376.  Where  the  name  forged  is  that 
of  an  existing  person,  evidence  must  be  given  to  show  that  the 
person  mentioned  in  the  indictment  and  in  the  bill  are  the  same. 
Pair's  case,  1  Leach,  434.  2  East,  P.  C.  997.  Doimies*s  case, 
2  East,  P.  C.  997.  2  Russell,  382.  2d  ed.  Upon  an  indict- 
ment for  uttering  forged  notes,  evidence  that  the  prisoner  has 
uttered  other  forged  notes  may  be  given,  for  the  purpose  of  shew- 
ing his  knowledge  of  the  forgeiy.  Wylie's  case,  I  N,  R.  92. 
Hough's  case,  Russ,  and  Ry.  120.  But  such  notes  must  be 
produced,  and  proved  to  be  forgeries.  Millard's  case,  Russ. 
and  Ry.  245.  The  admissibilty  of  proof  that  the  prisoner 
had  uttered  other  forged  bills  or  notes  of  a  different  kind  is 
questionable.     Bayley,  450.  See  Russ,  and  Ry.  247. 

Formerly  the  party  whose  name  was  forged  could  not  be  a 
witness  on  a  prosecution  for  a  forgery.  See  the  cases  collected, 
Bayley,  450.  2  Russell,  378.  2d  ed.  But  now  by  9  Geo.  4. 
c.  32.  8. 2.  it  is  enacted,  that  on  any  prosecution  by  indictment 
or  information,  either  at  common  law,  or  by  virtue  of  any 
statute  against  any  person  for  forging  any  deed,  writing,  instru- 
ment, or  other  matter  whatsoever,  or  for  uttering  or  disposing 
of  an^  deed,  writing,  instrument,  or  other  matter  whatsoever, 
knowmg  the  same  to  be  forged ;  or  for  being  accessary  before 
or  after  the  fact  to  any  such  offence,  if  the  same  be  a  felony ; 
or  for  aiding,  abetting,  or  counselling  the  commission  of  any 
such  offence,  if  the  same  be  a  misdemeanor ;  no  person  shall 
be  deemed  to  be  an  incompetent  witness,  in  support  of  any 
such  prosecution,  by  reason  of  any  interest  which  such  person 
may  have,  oi  be  supposed  to  have  in  respect  of  such  deed, 
writing,  instrument,  or  other  matter. 


381 


NOTES. 


Note  I.  page  1. — ^The  order  to  the  drawee  is  not  as  it  seems 
revoked  W  the  death  of  the  drawer.  Abbot,  the  master  of  a 
vessel  at  London,  bound  for  Boston,  and  having  on  board  goods 
consigned  to  Perkins j  drew  a  bill  in  favor  of  one  of  his  (Ab- 
bot's) creditors  upon  Perkins  for  the  amount  of  freight  to  be 
paid  by  him.  Abbot  died,  and  his  estate  was  insolvent,  and 
after  his  death,  which  was  known  to  Perkins,  he  accepted  and 
paid  the  bill.  Abbot's  administrator  then  sued  Perkins  for  the 
amount  of  freight,  but  the  court  held  that  the  draft  was  an 
assignment  of  the  money  that  might  become  due  for  the  freight, 
and  that  Abbot's  death  was  not  a  revocation  of  the  request  on 
the  drawee  to  accept.  Cutis  v,  Perkins,  12  Mass*  Kep,  206« 
Bayley,  5.  American  Ed.    See  2  Ves.  J.  115. 

Note  2.  page  2. — The  modem  decisions  confirm  the  doctrine 
of  Lord  Maiufield,  that  the  acceptor  of  a  bill  is  the  original 
d^tor.  In  Dingwall  v.  Dunster,  1  Dougl.  249,  his  lordship 
said.  *'  There  is  this  difference  between  the  acceptor  and  the 
others,  that  the  acceptor  is^rst  liable"  In  Sndtkv.  Knox^  3  Esp, 
N,  P.  C.  47,  Lord  Eldon  says,  "  The  acceptor  is  first  liable, 
and  the  indorsees  in  the  order  in  which  they  stand  on  the  bill." 
In  Clark  V.  Devlin,  3B.  ^P.  366,  Chambre  J.  says,  '<  the 
acceptor  of  a  bill  is  to  be  considered  as  the  principal  debtor,  and 
the  other  parties  as  sureties  only."  In  Fentum  «•  Poeock, 
1  Marsh,  16,  Mansfield  C.  J.  says,  "  Laxton  v.  Peat  is  the 
first  case  in  which  it  has  even  been  supposed  that  the  acceptor 
was  not  the  first,  and  the  last  person  compellable  to  pay  the 
holder."  In  Pownal  v,  Ferrand,  6  fi.  ^  C.  442.  Lord  Ten- 
terden  says,  "  The  acceptor  was  primarily  liable  on  the  bill  to 
the  plaintiff;"  and  Holroyd  J.  "  The  defendant  as  acceptor  of 
the  bill,  was  liable  in  the  first  instance  to  pay  it."  In  Philpot «. 
Briant,  4  Bmgh,  720,  Best  C.J.  says,  "The  acceptor  of  a 
bill  of  exchange  is  considered  as  the  principal  debtor  ;  all  the 
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other  parties  to  the  bill  are  sureties  that  the  acceptor  shall  pay 
the  bill,  if  duly  presented." 

But  a  distinction  has  been  taken  between  the  primary  liability 
of  the  acceptor,  and  his  being  the  primary  debtor-  ''  Looking 
at  the  effect  of  a  bill  of  exchange/'  says  Lord  Eldon,  Bishop 
V.  Young,  2  B.  6;  P.  83.  "  it  seems  very  reasonable  to  hold, 
that  although  the  acceptor  be  primarily  liable,  yet  that  he  is  not 
liable  for  his  own  debt,  but  for  that  of  another.  See,  also,  Prid- 
dy  V.  Henbrey,  1 JB.  ^  C.  679. 

It  is  said  by  Pardessus,  Coun  de  Droit  Commercial,  vol,  ii. 
p.  461.  that,  "  Le  tir^  qui  a  accept^  la  lettre,  m^me  en  faisant, 
contre  le  tireur,  les  reserves  dont  nous  avons  parl^  n.  373,  s*est 
rendu  debiteur  direct  et  principal  de  la  somme  y  enonc6e.''  fiut 
in  another  place,  (p.  346.)  the  same  writer  says,  "  U  accep- 
tation n'est  qu'une  siiret^  de  plus  pour  le  proprietaire  de  la 
lettre,  et  non  un  nouveau  contrat,  qui  ait  pour  objet  ou  pour 
r^sultat,  de  substituer  un  debiteur  a  un  autre;  et  c^t  en 
quoi  le  contrat  de  change  dtfiere  essentiellement  d'une  vente 
de  creance." 

Upon  this  point  appears  to  depend  the  question  whether  or 
not  the  acceptor  is  liable  to  pay  the  costs  of  the  other  parties 
who  have  been  sued  upon  the  bill,  a  question  which  will  be 
discussed  in  the  notes  to  chapter  XII. 

Note  3.  page.  2.  —  "II  est  important  de  mentionner  sur 
chftcun  des  exemplaires  s'il  est  premier,  deuxi6me  troisi^me 
quatri^me,  &c.  et  que  la  pai^ment  de  I'un  annulera  les  autres  ; 
parce  au'  antrement,  rien  ne  prouvant  qu'un  des  exemplaires 
est  le  doubUe  ou  le  triple  des  autres,  chacun  d'  eux  passeroit 
dans  le  commerce  pour  une  lettre  original."  Pardessus,  vol.  ii, 
p.  367. 

Note  4.  page  12. — But  it  is  not  neoessaiy  that  the  money 
should  be  English  money.  Actions  have  frequently  been 
brought  in  our  courts  on  bUls  payable  in  foreign  money.  So  in 
the  French  law,  '*  II  ne'  pas  neeessaire  que  la  monnoie  qui  fait 
Tobject  de  la  convention  ait  un  cours  legied  dans  le  lieu  on  la 
deliverance  doit  en  etre  faifte  ni  m^me  dans  celui  ou  Ton  sti- 
pule ;  il  suffit  que  ce  soit  de  la  monnoie  d'un  pays  quekonque." 
Pardestut,  vol.  ii.  p.  336. 

Note  6.  page  15.  —  Bills  of  this  kind  are  mentioned  by  Po- 
thier,  pi,  16,  <'  La  cinquiemeespeceest  decelles  qui  sont  pay- 
ables a  certains  temps  solennels  de  foirs.  Par  example  il  y  a  a 
Lyon  qnatre  temps  solennels  de  foireqn'on  appelle  vulgairement 
let  patemaxts  de  Lyon  qui  sont  chacun  d'un  mois  — Les  let- 
tres  de  change  payable  a  oes  temps  de  fmre  ne  font  mentioB 
que  du  temps  de  la  foire,  sans  faize  autres  mention  precise  du 
jour." 


Note  6.  page 27. ^The  Scotch  law  iidi&reiit.  The  words 
«  or  order,"  are  not  necessary  in  that  country,  and  a  bill  or  note 
may  be  effectually  indorsed  withou/t  them,  by  the  payee.  Thorn' 
son,  101. 

Note  7.  page  30.  — The  cases  of  Alves  v.  Hodgson,  and 
James  v.  Catherwood,  may  be  distinguished  on  the  ground  that 
in  the  former  case,  the  stamp  was  required  by  the  revenue  laws 
of  one  of  our  own  colonies,  while  in  the  latter  it  was  imposed 
by  the  law  of  a  foreign  independent  state.  But  the  language 
of  LordKenyon  in  Alves  v.  Hodgson,  is  general,  and  does  not 
seem  to  recognise  this  distinction.  '*  I  think/'  says  he,  "  we 
must  resort  to  the  laws  of  the  country  in  which  the  note  was 
made,  and  unless  it  be  good  there,  it  is  notobligatoiy  in  a  court 
of  law  here/'  In  CUgg  v.  Levy,  3  Campb*  167,  Lord  Ellen- 
borough  made  use  of  the  same  general  expressions ;  "  I  should 
clearly  hold,  that  if  a  stamp  was  necessary  to  render  this  agree- 
ment valid  in  Surinam,  it  cannot  be  received  in  evidence  with- 
out that  stamp  here.  A  contract  must  be  available  by  the  law 
of  the  place  where  it  is  enl^ed  into,  or  it  is  void  all  the 
world  over."  It  is  said  by  Lord  Mansfield,  Holman  v.  Johnson, 
Cau^.343,  that  "no  country  ever  takes  notice  of  the  revenue 
laws  of  another."  In  matters  of  penalty  it  is  certainly  true 
that  our  courts  will  not  recognise  foreign  revenue  laws  ;  Folliott 
V.  Ogden,  1  H.  Bl.  135.  Wolff  v.  Oxholm,  6  M.^  5. 99  ;  but 
it  does  not  seem  to  follow  from  thence,  that  when  the  validity 
of  a  contract  is  made  to  depend  upon  a  revenue  law,  the  courts 
of  this  country  are  not  bouiid  to  recognise  it. 

Note  8.  page  40.  —  In  America,  it  has  been  held  that  if  a 
person,  not  the  payee  of  a  note,  indorses  his  name  upon  it,  at 
the  time  it  is  made,  intending  to  make  himself  responsible  to  the 

Syee,  he  is  liable  as  an  original  promiser.    Moietv,  Bird,  11 
ass,  R»  436.    Bayley,  38.  American  ed» 

Note  9.  page  47. — So  in  America,  where  a  person  signed 
a  promissory  note  "  as  guardian  to  A>L.  an  insane  person."  it 
was  held  tbiat  he  was  personally  liable.  Thatdierv,  Dinsmore, 
5  Mass*  R*  269.  Bayley ,  50.  Amer.  edit.  Where  a  person  sub* 
scribed  a  note  as  agent  in  the  following  form,  **  pro  W.  Gill, 
J.S.  Colbum,"  it  was  held,  in  America,  that  Gill  viras  liable 
as  maker  if  Colbum  had  authority  to  subscribe  in  his  name ; 
but  that,  if  Colbum  had  no  authority,  he  was  liable  to  a  spe- 
cial action  on  the  case.  Long  v.  Colbum,  II  Mass,  R. 91, 
Bayley,  51.  Amer.  edit.  But  in  another  case  the  pretended 
agent  was  held  personally  liable  as  maker.  The  court  said, 
'*  If  a  person,  under  pretence  of  authority  from  another,  exe- 
cutes a  note  in  his  name,  he  is  bound,  and  the  name  of  the 
person  for  whom  he  assumed  to  act  will  be  rejected  as  sur- 
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plusage.  The  party  who  accepts  such  a  note  under  such  mis- 
take or  imposition,  ought  to  have  the  same  remedy  against  the 
attorney  wno  imposes  on  him  as  he  would  have  had  against  the 
pretended  principal,  if  he  had  been  really  bound."  Duren- 
bury  V.  EiUs,  SJohnt.Ca.  70.  Bayley,  52.  Amer.  edit. 

Note  10.  page  48.^— It  is  difficult  to  reconcile  the  cases  of 
WUlisan  v»  Patteson  and  Antoine  v,  Morshead,  The  indorse- 
ment to  the  plaintiff  in  the  latter  case,  while  he  was  an  alien, 
could  confer  no  title,  (see  7  Taunt,  448.)  and  to  allow  such  a 
contract  to  be  enforced  after  the  return  of  peace,  appears  to 
destroy  the  rule  that  contracts  with  aliens  shall  be  void.  An- 
taine  v.  Morshead  is,  as  it  seems,  only  to  be  supported  on  the 
ffround  that  it  was  a  contract  for  the  benefit  of  Bntish  subjects 
detained  in  the  foreign  countiy.  The  circumstance  of  the 
action  not  being  brought  until  the  return  of  peace,  will  not 
in  eeneral  enable  the  alien  to  recover.  Gamba  v.  Le  Mesurier, 
4  East,  407. 

Note  11.  page  55. — In  America  it  has  been  held,  that  where 
a  note  is  payable  to  two  joint  executors,  one  of  them  cannot 
transfer  it  by  his  separate  indorsement.  Smith  v.  Whiting, 
0  Mass,  R.  334. 

Note  12.  page  57. — It  has  been  decided  in  the  United  States, 
that  a  promissory  note  given  by  an  infant  for  necessaries  is 
void.  Swasey  V,  Vanderheydenf  10  Johns.  JR.  33.  Bayley,34. 
American  ed.  But  it  has  been  there  held,  that  if  an  infant 
indorse  a  note,  an  action  may  be  maintained  upon  it  by  the 
indorsee  against  any  of  the  prior  parties.  "  That  an  infant 
may  indorse  a  negotiable  promissory  note  or  a  bill  of  exchange 
payable  to  him,  seems  to  be  well  settled  in  the  law  merchant, 
and  is  no  ways  repugnant  to  the  common  law.  Whether  an 
infant  may  avoid  an  indorsement  so  made  and  oblige  the  pro- 
miser  to  pay  him,  is  a  question  not  arising  in  this  case,  for 
there  has  been  no  countermand  or  revocation  of  the  order  to 
pay,  which  is  implied  in  his  indorsement.  If  an  action  should 
oe  brought  against  the  infant  as  indorser,  without  doubt  he 
may  avoid  such  action  by  a  plea  of  infancy.  But  that  is  a 
personal  privilege  which  none  but  himself  can  set  up  «n  avoidance 
nf  any  contract  in  his  favor,**  Per  Parker  C,  J,,  Nightingale 
V.  Withington,  15  Mass,  R,  272.  BayUy,  34.  American  ed.  The 
French  law  is  to  the  same  efiect.    Pardessus,  vol,  ii.  p,  459. 

Note  13.  p,  57. — Upon  the  same  principle  viz.  the  want  of 
that  consent,  without  which  a  contract  cannot  be  binding,  it  is 
said  by  Parsons  C.  J.  in  Putnam  v,  SuUivanf  4  Mass.  R,  45. 
BayUy,  92.  Amer.  ed.,  that  "  perhaps  if  a  blind  man  had  a 
note  fakely  and  fraudulently  read  to  him,  and  he  indorsed  it 
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supposing  it  to  be  the  note  read  to  him»  he  would  not  be  liable 
as  indorser,  because  he  is  not  guilty  of  any  laches." 

Note  14.  page  67  .-—In  America  it  has  been  held  that  a  person 
indorsing  such  a  note  as  a  suiew,  believing  it  to  be  good  against 
the  partnership,  will  not  be  hable  upon  it  to  the  creditor  to 
whom  it  has  been  given,  and  who  knew  that  it  was  for  a 
demand  against  one  partner.  lAvingston  v.  Hattiti  2  Cain, 
246.  BayUy,  44.  Amer.ed, 

Note  16.  page  68. — ^The  principle  upon  which  this  distinc-> 
tion  turns  appears  to  be  this.  After  an  actual  dissolution  of 
partnership  tne  parties  are  not  liable  as  'partnert,  in  case  they 
do  not  hold  themselves  forth  to  the  world  as  such.  The  inser- 
tion of  the  dissolution  in  so  public  an  instrument  as  the  Ga* 
tftle  proves  that  they  no  longer  hold  themselves  out  to  the 
ioorld  as  partners*  There  is  no  method  of  notifying  the  fact 
in  a  more  general  and  public  manner.  With  regi^  to  per- 
^ns  who  have  had  no  previous  dealings  with  the  partnersnip, 
the  proof  of  insertion  in  the  Gazette  without  any  evidence  of 
reading  the  Gazette,  seems  quite  sufficient.  They  rely  upon 
the  parties  having  held  themselves  out  to  the  public  as  partners; 
the  answer  is  the  notice  to  the  public  in  the  Gazette. 

With  regard  to  persons  who  have  had  previous  dealings  with 
the  partnership  the  case  is  very  different.  The  parties  have 
held  themselves  out  to  them  individually  as  partners,  and  as  to 
them  such  character  will  continue  until  a  notice  that  it  has 
been  abandoned  is  traced  home  to  them.  They  do  not  rely  on  the 
public  dealings  of  the  parties,  but  on  their  private  and  indivi- 
dual transactions  with  themselves.  A  mere  notice  to  the 
public  therefore,  as  by  advertisement  in  the  Gazette,  is  no 
notice  to  them. 

Note  16.  page  89.-— According  to  the  French  law,  in  the  time 
of  Pothier,  a  release  to  the  drawer  was  a  discharge  of  the  ac- 
commodation acceptor.  "  Lorsque  la  proprietaire  de  la  lettre 
de  change  en  a  fait  la  remise  pour  le  tout  ou  pour  partie,  au 
tireur  qui  la  lui  a  foumie,  lorsqu'elle  est  volontaire,  ope  re  la 
liberation  pour  le  tout  ou  pour  partie,  non  seulement  du  tireur 
a  qui  elle  est  faite,  mais  aussi  de  Vaecepteur,  a  qui  la  tireur 
n*avoit  pas  encore  remis  les  foods  pour  Tacquitter ;  car  autre- 
ment  si  celui  qui  a  fait  remise  de  la  lettre  de  change  au  tireur, 
pouvoit  encore  en  demander  le  paiement  a  Taccepteur,  le  tireur 
ne  jouiroit  pas  de  la  remise  qui  lui  a  €ti  faite,  puisque  Taccep- 
teur  auroit  recours  centre  lui,  afin  de  faire  donner  les  fonds  pour 
le  paiement  de  la  lettre."  PL  180.  This  reasoning  applies 
strongly  to  the  question  in  the  text.  The  law  having  once 
recognised  accommodation  bills,  it  would  seem  to  follow,  that 
in  this  case,  as  in  others,  the  consequences  of  such  recognition 
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ought  to  follow.  Why  should  it  be  held  thai  the  drawer  of 
of  an  accommodatioii  bill  is  not  discharged  by  want  of  notice  1 
— on  the  ground  that  the  acceptor  is  a  surety,  against  whom 
the  drawer  has  no  claim.  Upon  the  same  ground  also  the 
accommodation  acceptor  must  be  held  discharged  by  time 
being  given  to  the  drawer  for  whom  he  is  surety. 

Note  17.  page  100. — So  it  has  been  held  in  America,  that 
payment  of  a  debt  by  a  counterfeit  bank  note  is  no  payment, 
and  the  amount  of  the  note  may  be  recovered  back  from  the  per- 
son paying  it.  Young  v,  Adams,  6  Mass.  £•  132.  Baiyley,  94. 
Amer,  Ed. 

Note  18.  page  108. — A  bill  or  note  does  not  appear  to  be 
within  the  4th  sec.  of  the  statute  of  Frauds,  29  Car.  2.  c.  3.  so 
as  to  require  it  to  state  the  consideration,  where  it  is  given  for 
the  debt  of  a  third  person.  The  words  of  the  statute  are,  "  no 
action  shall  be  brought,  whereby  to  charge  the  defendant  upon 
any  special  promise,  to  answer  for  the  debt,  &c.  of  another,  &c." 
"  unless  the  agreement  upon  which  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof,  shall  be  in  writing,"  occ. 
These  words  do  not  seem  to  apply  to  bills  of  exchange,  which 
are  peculiar  mercantile  instruments  known  to  the  law  and  im- 
porting a  consideration,  and  which  must  always  have  been  in 
writing. 

Note  19.  page  112.  —  The  cases  of  Charles  v.  Hflarsden,  and 
Tinson  v.  Francis,  may  perhaps  be  reconciled.  In  the  former 
case  there  appears  to  have  been  no  fraud,  but  in  the  latter,  the 
plaintiff  denved  title  from  a  person  who  transferred  it  in  fraud  of 
the  purpose  for  which  it  was  entrusted  to  him.  Upon  these 
cases  Mr.  Thomson  observes,  '*  The  doctrine  of  these  two 
cases  combined,  appears  to  be,  that  a  party  taking  a  bill  or  note, 
after  the  term  of  payment,  is  bound  to  mdce  inquiry  concerning 
it,  and  that  if  it  turns  out  to  be  an  accommodation  bill  or  note, 
he  may  take  it  from  the  payee  without  being  liable  to  any  latent 
objections,  though  he  will  be  liable  to  them,  when  he  takes  it 
from  a  third  person,  who  is  not  presumed  to  have  the  same  riffht 
of  negotiating  it  as  the  payee."  Thomson  on  Bills,  331.  This 
appears  to  be  incorrect.  The  party  who  takes  a  bill  after  it  is 
due  from  the  payee,  takes  it  subject  to  all  latent  defects,  except 
(according  to  Charles  v.  Marsden)  the  defect  of  want  of  consi- 
deration. If  he  takes  the  bill  from  a  third  person,  that  person 
must  be  either  a  party  to  the  bill  or  not  If  a  party  to  the  bill, 
then  he  seems  to  stand  in  the  same  situation  as  the  payee :  if 
not  a  party  to  the  bill,  still  the  person  who  takes  the  bill  from 
him  will  stand  in  his  place,  and  be  subject  to  all  the  objections 
to  which  his  title  was  subject. 

Note  20.  page  117. — It  may  be  doubted,  whether  the  deftn- 
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dant  in  this  case  was  liable  even  to  a  bond  Jide  indorsee  for 
value.  The  bill  being  drawn  under  duress,  no  contract  arose, 
and  it  resembles  the  case  of  a  bill  drawn  b^  a  feme  covert,  who 
is  under  a  disability  to  contract.  It  is  observed  by  Mr. 
Thomson,  that  in  Scotland  the  objection  of  force  used  to 
obtain  the  subscription  of  a  bill  or  note,  nullifies  that  subscrip- 
tion entirely,  and  that  the  party  is  as  little  bound  by  it,  as  if 
it  had  been  forged.     Thomson  on  Bills,  123. 

Note2l.  page  135. — The  question,  in  what  cases  a  bill  or 
note  payable  on  demand  shall  be  considered  as  over-due,  has 
arisen  in  several  American  cases.  See  Ayer  v.  HvtchinSt 
4  Mass*  R,  368.  Freemanv.  Hoskins,  2  Cain.  R.  368.  Loomis 
V.  Pulver,  9  Johns.  JR.  244.  Losee  v.  Dunkinf  7  Johns.  70. 
Sanford  v.  Mickl^,  4  Johns.  R,  224.  Thurston  v.  Mc  Kown, 
6  Mass.  R.  16.  Hendriehs  v.  Judah,  I  Johns.  R.  319.  The 
result  of  these  authorities  is  thus  summed  up  by  the  editor  of  the 
American  edition  of  Bayley,  p.  84.  **  Where  a  promissory  note 
payable  on  demand  is  indorsed  within  a  reasonable  time  after  its 
date,  it  has  been  held  in  the  United  States,  that  the  indorser 
has  all  the  rights  of  an  indorsee,  receiving  a  negotiable  instru- 
ments before  it  becomes  due.  But  if  it  l^  not  indorsed  within 
a  reasonable  time,  it  will  be  considered  as  over-due  and  dis- 
honored, and  the  indorser  will  be  subject  to  any  defence  which 
would  have  been  available  a^nst  his  indorsers.  What  is  such 
a  reasonable  time  is  not  precisely  settled,  though  it  is  clear  that 
a  note  is  to  be  considerea  overdue  and  dishonored  a  year,  or  even 
eight  or  nine  months  from  the  date  ;  but  not  overdue  a  few 
days  from  the  date.  What  is  a  reasonable  time  is  a  question  of 
law  when  the  facts  are  settled." 

Note  22.  page  136. — The  power  of  cancelling  an  indorsement 
while  the  bill  remains  in  the  possession  of  the  indorser,  seems 
to  prove  that  until  the  delivery  the  passing  of  the  property  is 
not  complete.  As  to  cancelling  indorsements,  see  Pardessus, 
vol.  a.  p.  378. 

Note  23.  page  138. — ^So  in  France,  the  holder  may  by  a 
restrictive  indorsement,  prevent  the  indorsee  from  transferring  the 
bill,  "  dans  Tespece  d'endossement  qui  ne  contient  qu'un  sim- 
ple mandat,  celui  au  profit  de  qui  Tordre  est  pass6  ne  peut  pas 
ordinairement  en  passer  I'ordre  a  un  autre."  The  usual  indorse- 
ments in  such  cases  is,  "  Pour  moi  paierez  aun  tel,*'  omitting 
the  words  **  ou  a  son  ordre.*'    Poth.  pi.  89. 

Note  24.  page  138. — So  in  America,  it  has  been  held  that  if 
an  indorsement  specifies  that  there  is  to  be  no  recourse  to  the 
indorser ,  or  that  it  is  at  the  risk  of  the  indorsee,  the  indorser  is 
not  liable  to  any  action  by  the  indorsee.  Rice  v.  Steams,  3  Masa. 
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B.225.  Welthv.Lindoyl  Cnnth,lS9.BayUtf,  95.  Am.  Ed. 
This  appears  to  coincide  with  the  French  laws.  "  L'endosseur 
purroit  declarer  qu'il  n  'entend  pas  6tre  tenu  des  garanties  que 
nous  venons  d'inidiquer  et  restreindre  son  obligation  *  *  * 
Toutes  ces  clauses,  si  elles  sont  eciites  dans  Tendossement  obli- 
gent le  porteur ;  ti  eUes  tontdantun  aeteteparv elUi  neUmt  gue 
le  preneur  par  endossement  envers  Tendosseiir."  Pardessus, 
vol.  ii.  p.  378. 

Note  26.  page  139< — So  in  America,  where  in  an  action 
against  the  indorMr  of  a  note,  it  appeared  that  by  one  indoiae- 
ment  he  had  assigned  part  of  the  sura  mentioned  in  the  note,  and 
the  residue  by  another  indorsement,  the  court  held  that  the,  action 
could  not  be  supported  on  the  ground  that  an  indorsement  for 
part  of  a  bill  or  note  is  bad,  andif  so,  these  two  vicious  indorse- 
ments could  never  constitute  a  good  one.  Hughes  v.  KiddeU, 
2  Bay.  324.  Bayley,  72,  Amer.  Ed. 

Note  26.  page  141. — Whoe  a  bill  of  exchange  is  indorsed 
to  an  agent,  for  the  purpose  of  procuring;  payment,  the  latter 
is,  according  to  Potkur,  pi.  82.,  bound  to  present  the  bill  for 
acceptance.  So,  in  Scotland,  where  an  agent  employed  to  get 
a  bill  accen|yted  neglected  to  do  so  for  four  days,  during  which 
time  the  drawer  failed,  and  the  drawee  refused  to  accept,  he 
was  found  liable  on  that  account  for  the  billj  under  deduction 
of  a  dividend  from  the  drawer's  estate.  Dwdop  v.  Hamiiton, 
I  Bell,  320.  (n).    Thornton,  437. 

Note  27.  page  142. — By  the  French  law,  bilb  payable  at 
or  after  sight,  must  be  presented  for  acceptance  within  certain 

reified  periods,  accordmg  to  the  places  at  which  they  are 
wn.    Code de Commerce,  No.  160.  Pardestue,vol.  ii.  p.  391. 

Note^S*  page  146. — By  the  French  law,  twenty-t>ur  hours 
ate  allowed  to  the  drawee,  to  consider  whether  he  will  accept 
or  not.  Code  de  Commerce,  No.  125.  Pardessus,  voU  ii.  p, 
327.  But,  retaining  the  bill  after  that  period  does  not  amount 
to  an  acceptance.    Ibid. 

Note  29.  page  146.—-  Where  a  bill  is  drawn,  payable  in  one 
place  upon  a  person  residing  at  another,  it  most  be  presented 
for  acceptance  at  the  latter  place.  Pardettut,  voi.  it.  p.  396. 
And  in  America  it  has  been  held,  that  where  a  bill  is  drawn 
upon  a  person  resident  in  A.  but  is  made  payable  in  B.  a  large 
city,  without  specifying  any  particular  place  in  B.  it  is  suffi- 
cient for  the  holder,  in  order  to  charge  the  prior  parties,  either 
to  present  the  bill  to  the  drawee  for  payment  at  his  place  of  re- 
sidence, or  to  leave  the  bill  at  the  place  where  it  is  payable  on 
the  day  of  payment,  and  there  to  have  it  protested,  withou 
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naking  any  inquiry  for  the  drawer.  Masrni  v,  FraMin,  3 
Johm.R.2(Xt.  iootv. FraMin,3Johni.R.20^.  Bayley, 135. 
Amer.  edit. 

Note  30.  page  153. — Maiius  says,  "  All  bills  of  exchanee 
which  are  made  payable  at  usances,  must  be  reckoned  directly 
from  the  date  of  tbe  biU,  which,  if  it  be  new  style,  and  payable 
in  London,  or  any  place  where  they  write  old  s^le,  the  date 
must  first  be  found  out  in  the  old  sMe,  and  then  carried  for« 
ward,  and  you  cannot  mistake."  Thus,  it  appears^  that  though 
the  time  is  to  be  reckoned  from  the  date  of  the  billt  yet  it  is  to 
be  reduced  or  carried  forward  to  the  s^le  of  the  place  wher^  it 
is  payable.    See  Bayley,  202. 

The  rule  of  the  civil  law  is,  eontraxisse  unu9qu.isque  in  eo 
loco  intelligitur,  in  quo  ut  toioeret  $e  obligavit.  So  that  a  bill  of 
exchange  is  to  be  construed,  as  if  the  contract  was  entered  into 
at  the  place  where  it  is  payable.  See  Pothier,  pL  155.  and  the 
notes  of  M,  Hutteau^  in  hu  edition  of  Poth,  p.  241* 

Note  31.  page  164. — The  French  law  is  the  same  with  re- 
gard to  bills  payable  after  sight.  **  Ce  delai  commence  a  courir 
le  lendemain  du  jour  que  la  lettre  a  et6  accept^,  ou  qtte  le  r«- 
fits  en  a  £ti  legtUement  eonstati,"  Parde$su8,  vol,  ii.  p.  356* 
No.  336.  In  America  it  has  been  held,  that  where  a  biU, 
payable  at  so  many  days'  sight,  is  presented  one  day  and  ac- 
cepted the  next,  the  numl^r  of  days  must  be  computed  from 
the  day  on  which  it  was  accepted,  not  from  the  day  ou  which 
it  was  presented.  Miteheli  v.  Degrand,  1  Mawn,  176.  Bayley, 
153.  Amer.  edit. 

Note  32.  page  158. — It  will  be  observed,  that  in  this, 
and  other  cases,  in  which  it  has  been  held,  that  the  drawer  of 
a  check  is  discharged  by  the  laches  of  the  holder,  in  not  pre- 
senting it,  the  b^ker  had  failed*  But  it  has  not  been  de- 
cided, that  where  the  check  is  presented  long  after  its  date,  and 
pajrment  is  refused  for  want  of  funds  of  the  drawer,  and  not  on 
account  of  the  insolvency  of  the  bank,  the  drawer  is  discharged. 
In  such  a  case,  in  America,  where  it  appeared  that  the  drawer 
had  withdrawn  his  funds  in  the  meanwnile  from  the  bank,  it 
was  held,  that  he  remained  liable.  Per  Kent,  J.  **  I  know  no 
case  which  goes  the  length  of  exonerating  the  drawer,  where  the 
responsibility  of  the  bank  has  remained  ^od,  and  where  he  was 
himself  the  cause  of  non-payment,  by  withdrawing  the  money." 
Conroy  v.  Warren,  9  Johns.  Co.  259.  Bayley,  148.  Amer*  edit. 
See  ante,  p.  91,  149. 

Note  33.  page  162. — The  rules  as  to  days  of  grace  in  the 
United  States  are  generally  the  same  as  our  own.  Bayley, 
151*  Amer.  edit. 
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Note  34.  page  164. — Although  days  of  grace  were  not 
allowed  in  France  on  bills  payable  at  sight,  by  virtue  of  a 
particular  ordinance,  yet  Pothier  maintains  the  propriety  of  the 
rule  upon  principle,  "  D'ailleurs  il  seroit  contre  I'equit^ 
q^^u'une  personne  qui  prend  nne  lettre  de  change  a  vue  sur  une 
Tille  par  ou  elle  doit  passer  sans  y  sejoumer,  et  qui,  pour  con- 
tinuer  son  voyage,  a  besoin  de  Targent  qu'on  lui  donne  a  re- 
cevoir  par  cette  lettre,  flit  retenne  diz  jours  sans  cette  ville  pour 
en  attendre  le  paiement."  pL  172.  In  Amsterdam  days  of 
grace  are  allovired  on  such  bills.    Forbes,  107. 

Note  35.  page  165. — The  treatises  differ  occasionally,  as  to 
the  usances  of  foreign  bills,  and  the  different  authorities  are 
therefore  given  in  the  text.  The  correctness  of  the  table  is  not, 
perhaps,  very  material,  for  should  a  question  arise  in  practice. 
It  would  be  necessary  to  resort  to  the  evidence  of  commercial 
men.  It  is  said  that  bills  from  Constantinople  and  Smyrna, 
are  usually  drawn  at  thirty-one  days ;  from  North  America  at 
sixty  days;  and  from  the  West  Indies  at  thirty-one  days. 
Glen  on  BilU,  21.  2d  ed. 

Note  36.  page  172. — The  doctrine  may  be  considered  as 
established  in  the  United  States,  that  a  written  promise  to 
accept  a  non-existing  bill  is  binding  as  an  acceptance,  if  the 
holder  of  a  bill  receives  it  upon  the  credit  of  such  promise ; 
although  the  holder  receives  the  bill  from  the  drawer  in  pay- 
ment of  a  pre-existing  debt.  Gooderich  v,  Goodwin,  15  Johns. 
R,  6,  But  such  promise  is  not  binding  as  an  acceptance, 
unless  the  bill  is  drawn  within  a  reasonable  time  after  tne  pro- 
mise is  made ;  and  where  a  bill  was  drawn  two  years  afteir  the 
piomise  was  made,  in  order  to  procure  the  drawer's  release  from 
arrest,  the  person  making  the  promise  was  held  not  to  be 
bound  as  acceptor.  Coolidge  v.  Payson,  2  Wheat.  66.  Weston 
V,  Clements,  3  Mass,  R.  1.     Bay  ley,  lOS,  Amer.  ed. 

Note  37.  page  177. — In  the  French  law  the  word  accepted 
is  not  necessary  to  bind  the  drawee,  j>/«rai  honneur,  je  paierai, 
facquitterai,  are  esteemed  equivalent.  But  the  word  vu  written 
by  the  drawee  on  a  bill  payable  after  sight,  will  not  operate  as 
an  acceptance.    Pardasns,  vol,  ii.  p,  404. 

Note  38.  page  180.  The  result  of  the  English  cases  on  con* 
structive  acceptance  is  stated  thus  by  Mr.  Thomson,  (p.  369.) 
"  It  has  been  decided  in  England,  that  acceptance  is  implied 
when  the  drawee  not  only  detains  the  bill,  but  from  the  whole 
of  his  conduct,  leads  the  holder  to  believe  that  he  considered  it  as 
accepted."  He  adds  in  a  note  "  This  appears  to  have  been  the 
true  ground  of  decision  in  Harvey  v,  Martin,  1  Campb.  425, 
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and  not  the  mere  circumstance  of  the  drawee  having  detained 
the  bill." 

Note  39,  page  187. — In  Scotland,  if  the  holder  suffer  the 
acceptance  to  be  qualified ;  if  for  instance,  he  consent  to  jpro- 
lone  the  day  of  payment,  or  to  take  a  conditional  acceptance, 
such  as  "  it  provisions  come  to  hand  betwixt  and  the  day,"  or 
**  if  goods  or  bills  in  hand  raise  the  sum,"  it  imports  his  con- 
sent, so  as  to  preclude  him  from  protesting  for  non-acceptance. 
But  by  this  prolongation  of  the  time  of  payment,  the  drawer  can- 
not be  affected  if  he  has  not  given  his  consent  to  it ;  and  therefore 
the  holder  loses  his  recourse  upon  him  in  the  event  of  the  accep- 
tor's failure  before  the  bill  becomes  due.  Glen,  115. 2d  ed. 
citing  Path.  n.  49.     Bouchert  n.  1048. 

There  does  not  appear  to  be  any  case  in  which  the  drawer  of 
a  bill  has  set  up  as  a  defence,  the  taking  by  the  holder  from  the 
drawee  of  an  acceptance  qualified  as  to  the  place  of  payment. 
This  point  was  involved  m  the  third  question  proposed  to 
the  judges  in  the  case  of  Rowe  v.  Young,  2  B.  ^  B.  166. 
ante,  p,  184,  and  their  lordships  differed  considerably  in  opi- 
nion as  to  the  effect  of  taking  such  an  acceptance.  They  all 
however,  agreed  that  where  the  qualified  acceptance  was  such  as 
most  vary  and  prejudice  the  drawer's  situation,  it  must  operate 
as  a  discharge.  The  question,  therefore,  is,  in  what  cases,  and  in 
what  manner,  such  a  qualified  acceptance  operates  to  the  preju- 
dice of  the  drawer. 

Where  the  qualified  acceptance  postpones  the  time  of  pay- 
ment, it  operates  as  a  discharge.  See  roth,  pi,  49.  Where  a 
bill  drawn  upon  a  person  in  London,  at  twenty  days'  date,  is 
accepted  payable  in  Jamaica,  the  time  of  payment  is  necessarily 
postponed  and  the  drawer  is  discharged ;  nor  is  it  any  answer  to 
say  that  the  postponing  of  the  time  of  payment  is  beneficial  to 
the  drawer.  "  It  is  impossible,"  says  Lord  Ellenborough,  **  to 
say  that  postponing  the  time  of  payment  is  always  advantageous 
to  the  parties  liable  on  the  bill.  Without  my  knowing  it,  I 
may  thus  be  out  of  £ngland  at  the  time  when  the  bill  I  drew 
becomes  payable,  and  is  dishonored,  and  thus,  having  made  no 
provision  for  it,  from  the  belief  that  it  was  duly  honored  some 
time  before,  this  postponement  may  cause  the  ruin  of  my  credit." 
Ovihtoaite  v.  Luntlev,  4  Campb.  180. 

Although  the  qualified  acceptance  may  not  have  the  e£kct  of 
postponing  the  time  of  payment,  yet  if  it  necessarily  postpones 
the  time  of  receiving  notice  of  dishonor,  it  seems  that  it  will 
operate  to  discharge  the  drawer.  A  merchant  in  Liverpool 
draws  a  bill  upon  another  merchant  in  that  town,  who  without 
notice  to  the  arawer,  accepts  it,  payable  at  a  banker's  in  Lon- 
don, **  and  not  otherwise  or  elsewhere."  The  bill  isdisho- 
oiored.  Had  it  been  presented  to  the  acceptor  in  Liverpool,  the 
drawer  would  on  the  day  following  have  received  notice  of  the 
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dishonor,  but  an  additional  day  is  lost  by  the  sending  of  the  n(H 
tice  by  post  fifom  London  to  Liverpool.  That  this  circiun- 
stance  will  discharge  the  drawer,  was  the  opinion  of  several  of 
.the  Judges  in  JRmce  v.  Young. 

There  is  another  point  of  view,  in  which  a  special  aoeept* 
ance  restricting  the  place  of  presentment  seems  to  operate  as  a 
discharge.    "If  naming  a  particular  house,"  says  Mr.  Ju»- 
tice  Bayley,  "  casts  upon  the  drawer  any  new  burthen  or  pre- 
judice, the  holder  by  allowing  such  house  to  be  named,  has 
done  as  to  him  what  he  was  not  warranted  in  doing,  and  the 
drawer  is  discharged.    The  question  then  is,  doefi  the  qualifica- 
tion, as  to  place,  cast  on  the  holder  [drawer]  a  new  burthen  or 
prejudice,  and  if  it  oblige  him  to  prove  at  his  peril,  in  an  action 
against  the  acceptor,  what,  upon  a  general  acceptance,  he 
would  not  be  bound  to  prove  ;  it  does  cast  upon  nim  a  new 
burthen."    2  B.  ^  B.  244.    Such  also  was  the  opinion  of  the 
Chief  Justice.    "  The  holder  who  consents  to  take  such  an  ac- 
ceptance does  by  that  act  consent  to  narrow  what  the  drawer 
has  left  at  large,  and  to  fix  a  single  place  for  the  demand  of  that 
money,  which  but  for  such  his  act  would  be  demandable  by  the 
drawer,  or  for  his  use,  anywhere  and  everywhere."  Id.  p.  277. 
It  folloiys  from  this  reasoning,   that  in  all  cases  where  the 
holder  of  a  bill  takes  a  special  acceptance  under  the  statute 
1  &  2  Geo.  4.  c.  78.,  the  other  parties  are  discharged  if  the 
acceptance  was  taken  without  their  consent.    But  where  an 
acceptance  is  taken,  purporting  to  make  the  bill  payable  at  a 
particular  place,  but  without  the  words,  **  and  not  otherwise  or 
elsewhere,     although  a  presentment  at  that  particular  place 
would  be  good ;  yet,  as  the  acceptance  still  remains  general,  no 
additional  burthen  is  cast  upon  the  other  parties,  and  they, 
therefore,  are  not  discharged. 

Note  40.  jMge  189. — It  is  said  by  a  learned  writer  on  the 
Scotch  law  of  bills,  Thomson,  p,  489,  that  there  is  reason  to 
think  (although  the  matter  does  not  appear  to  be  decided)  that 
the  holder  may  take  an  acceptance  supra  protest,  and  yet  sue 
the  drawer  or  indorsers  for  want  of  acceptance  by  the  drawee, 
seeine  he  has  not  got  the  security  stipulated  by  the  bill.  That 
such  is  the  French  law,  (Code  de  Com.  B.  1.  t.  8.  s.  4.  No. 
128.)  and  that  at  all  events  it  is  certain  that  the  holder,  by 
taking  an  acceptance  for  the  honor  of  an  indorser,  does  not 
abandon  his  right  to  protest  either  against  the  drawer  or  any 
prior  indorser.    Scarlet,  C.  12.  R.  IQ. 

Nate  41.  page  196. — In  America,  where  a  bill  was  pro- 
tested for  non-acceptance,  but  was  on  the  following  day  ac- 
cepted, but  no  notice  of  non-acceptance  was  given,  it  was  held 
that  the  other  parties  were  dischaiged.  MUcbell  v%  D^grund^ 
1  Mason,  176.    Bayley,  160.  Am^%  «d« 
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Note  42.  page  197. — A  notice  of  dishonor  of  a  note  due 
Januaiy  6th,  (^ed  the  note  Jotham  Cushing't  note,  the  name 
of  the  maker  being,  in  fact,  Jotham  Cuthman,  and  also  said 
that  the  note  became  due  January  third,  Parker  J.  directed 
the  jury  to  find  for  the  plaintiff,  if  they  believed  that  the  de* 
fendant  must,  from  the  notice,  have  necessarily  known  what 
note  was  intended ;  which  they  accordingly  did,  and  the  whole 
court  considered  the  direction  correct.  Smith  v.  Whiting, 
12  Mass.  R.  6.    Bayley,  162.  Amer.  ed. 

Note  43.  page  198. — In  America  it  has  been  held  that  no* 
tice  to  the  diiiwer  from  a  drawee,  who  refuses  acceptance,  is  not 
sufficient.  Stanton  v.  Blossom,  12  Mass,  116.  Bayley,  163. 
A.meT,  ed. 

Note  44.  page  199. — In  America,  it  has  been  held,  that 
where  the  indorser  of  a  note  is  dead  at  the  time  it  becomes  due, 
and  there  are  executors  or  administrators  at  that  time  known  to 
the  holder,  notice  must  be  given  to  them  ;  but  that  if  there  are 
no  personal  representatives  at  the  time,  a  notice  sent  to  the  re- 
sidence of  his  family  is  sufficient,  and  that  it  is  not  necessary  to 
give  notice  afterwards  to  executors  or  administrators,  subse- 
quently becoming  such.  Merchant's  Bank  v.  Birch,  17  Johns, 
It,  25.     Baylsy,  418.  Am/er,  ed, 

Nate  ^,page  199. — Although  the  circumstance  of  one  of  the 
indorsers  being  one  of  the  firm,  to  whom  as  drawers,  notice  of 
dishonor  ought  in  usual  course  to  be  given,  excuses  the  want  of 
notice,  yet  it  does  not  excuse  the  want  of  presentment.  Thus 
in  America  it  has  been  held  that  where  a  person  was  a  member 
of  two  partnerships,  one  of  which  signed,  and  the  other  indorsed 
a  note,  a  presentment  for  payment  is  still  necessary  to  charge  the 
indorsers.  Per  Swift  C.  J,  **  It  is  true  one  of  the  defendants 
must  in  legal  consideration  have  known  that  the  note  was  not 

Said,  but  he  equally  well  knew,  that  the  note  when  it  became 
ue  had  not  been  presented  to  the  makers  and  payment  demanded ; 
he  knew  the  fact  that  exonerated  the  defendants  from  all  liability 
on  their  indorsement,  and  it  would  be  strange  logic  to  say  that 
this  knowledge  rendered  the  defendants  liable."  Dwight  v. 
Scovil,  2  Conn,  R,  654.  Bayley,  159.  Amer,  ed. 

Note  46.  page  199.— But  in  America  it  has  been  held  that 
where  a  note  is  payable  to  and  indorsed  by  two  persons  not  part^ 
ners,  the  written  acknowledgment  of  one  of  them  that  he  had 
received  due  notice  is  not  sufficient  to  charge  them  both.  Shep' 
herdv,  Hawky,  1  Conn,  R,  368.  Bayley  183.  Am.  ed. 

Note  47.  page  204. — ^With  regard  to  what  shall  be  considered 
the  dwelling  house  of  a  party  for  the  purpose  of  leaving  a  notice, 
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it  has  been  held  in  America,  that  where  the  indorser  of  a  note 
shut  up  his  house  in  town  soon  after  the  note  was  made,  and 
before  it  became  due,  and  retired  to  his  house  in  the  country, 
intending  however  only  a  temporary  residence  there,  a  notice 
left  at  his  house  in  town  being  put  into  the  keyhole  was  suffix 
cient  to  charge  him.  Stewart  v.  Eden,  2  Cain,  R.  121. 
Bayley  177.  Amer.  Ed. 

Note  48.  page  207« — Many  American  authorities  coincide 
with  this,  "  The  question  of  reasonable  notice  is  a  compound  of 
law  and  fact  to  be  submitted  to  a  jury."  Per  Kent,  C.  J. 
Taylor  v.  Bryden,  8  Johns,  R.  138.  "  What  is  reasonable 
notice  is  question  of  law  to  be  decided  by  the  court  as  soon  as 
the  facts  necessary  to  the  decision  are  ascertained."  PerSewall  J. 
Hvuey  v.  Freeman,  10  Mass,  R,  84.  See  also  Huddoek  v. 
Murray,  1  N.  Hamp,  R.  140.  WhtiweU  v,  Johnson,  17  MasSm 
R,  453.  "  What  is  reasonable  is  a  mixed  (jaestion  of  law  and 
fact,   but  when  the  facts  are  ascertained,   it  becomes  purely  a 

5uestion  of  law."    Per  Spencer  J.  Bryden  v.  Bryden,  1 1  Johns* 
I,  137.    In  other  cases  it  appears  to  have  been  considered  a 
question  of  fact.    See  Bayley,  144.  Amer.  Ed, 

Note  49.  page  213. — In  America  it  has  been  held  that 
though  a  protest  must  be  produced  at  the  trial  of  an  action 
against  the  indorser  of  a  foreign  bill,  it  is  not  necessary  that  the 
notice  to  him  should  be  accompanied  by  the  protest ;  Lenox 
V,  Leverett,  10  Mass,  R,  1.  but  in  a  previous  case.  Parsons C  J. 
says,  <'  As  to  the  notice  of  this  protest  of  a  foreign  bill,  a  coi^ 
of  the  protest  should  be  given  or  offered  to  the  drawer,  or  due 
diligence  used  to  furnish  him  with  this  notice  before  he  can 
be  charged."  Blahely  v.  Grant,  6  Mass,  R,  386.  Bayley,  176. 
Amer,  Ed, 

Note  50.  page  213. — In  Scotland,  '(where  a  protest  is  neces- 
say  both  in  case  of  inland  and  foreign  bills,  to  entitle  the  holder 
to  pursue  recourse  against  the  drawers  and  indorsers,  even  for 
the  principal  sum,  Ferguson  ^  Co,  v.  Beisk,  17  June  1803, 
Morr,  App,  to  Bills,  No.  13.  Glen,  189.  2d  Ed,)  it  seems  to  be 
sufficient  to  note  the  bill  at  the  time,  and  that  the  protest  may 
be  extended  at  an  after  period.  A  bill  drawn  and  accepted  in 
London,  was  indorsed  to  Dunbar  of  Edinburgh,  who  indorsed  it 
to  Brown  &  Co.  of  Leeds.  It  was  returned  upon  the  latter  dis- 
honored and  noted.  They  immediately  intimated  the  dishonor 
to  Dunbar,  and  added  that  "  not  beine  protested  we  have  re- 
turned it  to  our  bankers  to  have  the  needful  done."  In  a  sua* 
pension  the  Lord  Ordinary  "  sustained  the  reasons  of  suspen- 
sion ;  but  on  a  reclaiming  petition  and  answers,  the  court  were 
clear  that  the  noting  was  sufficient  negotiation,  and  that  the 
letter  signifying  only  that  the  bill  had  not  yet  been  protested. 
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left  fully  to  be  undeistood  the  fact  that  it  had  been  noted,  which 
is  a  common  practice,  the  protest  being  afterwards  drawn  out 
in  rq;ular  form.  The  court  therefore  adtered  the  Lord  Ordi- 
nary's interlocutor,  and  sustained  the  recourse  against  the  sus- 
Sinder."  Brovm  ^  Co,  v.  Hutchison,  Dunbar,  8  Dec.  1807. 
or.  App,  to  BUU,  No.  21.  Glen,  194.  2d.  Ed,  A  protest 
taken  in  1811,  and  including  several  bills,  and  inegular  in  other 
respects,  was  produced.  The  inferior  court  and  the  Lord  Ordi- 
naiY  held,  that  the  bills  had  not  been  duly  protested  and  assoil- 
zied. The  charger  then  produced  separate  instruments  made  ap 
from  the  original  protest.  The  court  held  that  though  an  ins- 
strument  of  protest  might  be  extended  at  any  distance  of  time, 
provided  it  was  done  from  authentic  evidence,  yet  there  was 
here  no  such  evidence,  and  sustained  the  defences.  Barbour 
V.  NewaU,  23  May  1823,  ShawRep.JI.  328.  Glen,  195.  2d  Ed. 
Another  writer  on  the  Scotch  law  of  bills  says,  "  It  seems  to  be 
now  held  both  in  Scotland  and  £ngland,  that  noting  is  a  kind 
of  initial  protest,  which  will  be  considered  as  sufficient  in  the 
meantime,  provided  the  instrument  of  protest  is  regularly  ex- 
tended afterwards."    Thomtott  on  BUU,  477. 

Note  51.  page  222. — ^This  rule,  the  policy  of  which  has  been 
8»  much  contested,  was  observed  in  the  French  law,  Pothier, 
pi.  157.,  and  even  extended  to  the  waiving  of  notice  to  an  in- 
dorser,  when  the  drawee  had  no  etBscts,  though  Pothier  thinks 
it  was  otherwise  if  the  drawee  had  accepted,  and  thereby  ren- 
dered himself  a  debtor  to  the  indorsers.  Id.  pi.  158.  Where 
the  transaction  between  the  drawer  and  drawee  is  illegal,  it  is 
the  same  as  if  there  were  no  funds  in  the  hands  of  the  drawee, 
and  notice  is,  as  it  seems,  unnecessary.  This  point  arose  in 
the  following  case  in  America.  M'Dugall,  the  payee  of  a  note, 
given  to  him  for  an  ille^  consideration  by  the  maker,  indorsed 
it  to  Copp.  Copp  havine  failed  in  an  action  brought  by  him 
against  the  promiser,  sued  M'Dugall  as  indorser,  and  the  court 
held  that  the  consideration  between  M'Dugall  and  the  maker 
being  illegal,  Copp  might  maintain  his  action  against  M'Dugall, 
without  proving  a  demand  and  notice  of  non-payment.  Sewell 
J.  ^ving  the  opinion  of  the  court,  compared  this  to  the  case  of 
a  bill  where  the  drawer  has  no  funds  in  the  hands  of  the  drawee 
or  acceptor,  the  indoiser  standing  in  the  relation  of  drawer, 
and  the  promiser  having  accepted,  and  said,  *'  When  the  pro- 
mise or  acceptance  is  void,  as  it  is  in  the  case  of  usury  between 
the  drawer  and  the  acceptor,  if  he  will  resort  to  that  defence 
against  his  promise,  the  contract  becomes  as  it  respects  the  in- 
dorser, a  draft  accepted  without  funds,  that  is,  in  the  case  of  a 
promissoiy  note."  Copp  v.  M'Dugall,  9  Mass.  R.  1.  Bay^ 
ley,  204.  Am.  Ed. 

Note  52«  page  234. — According  to  Pothier,  inevitable  acci- 


dent  excuses  the  giving  of  regol^r  notice,  provided  that  it  he 
given  as  soon  afterwards  as  circumstances  will  permit.  **  Si 
par  que^ue  force  majeure  et  imprevue  le  prot^t  n'avoit  pu  se 
faire  le  jour  auquel  il  doit  ^tre  fait,  le  defaut  de  protdt  dans 
(edit  jour  ne  feroit  pas  dechoir  le  proprielaire  de  la  lettre  de  ses 
actions  en  garantie ;  car  on  ne  pent  jamais  ^tre  oblig^  a  Tim* 
possible.  II  n*est  n^anmoins  relev6  de  ce  defaut  qu'  a  la  charge 
que  le  protdt  soit  fait  depuis,  dans  un  temps  dans  lequel  le 
iuge  estimera  qu'il  a  pu  depuis  ^tre  fait,  lequel  temps  doit  ^tre 
lajss^  k  Tabitrage  du  juge. '  pL  144.  He  then  instances  the 
death  of  a  correspondent*  to  whom  the  bill  has  been  sent  in 
order  to  be  presented,  aud  a  sudden  accident  hapqpening  to  a 
messenger*  See  also  Pardesms,  Du  contrat  de  Change,  pL  426. 
In  the  United  States  it  has  been  held  that  the  prevalence  of  a 
maligna  pt  fever,  which  put  a  stop  to  all  business  at  the  place 
of  the  residence  of  the  drawer  of  a  bill,  was  a  sufficient  excuse 
for  not  giving  notice  to  him  until  November  of  a  protest  for 
non-payment  in  September.  Tunno  v.  La^ue,  2  Johui.  Ca.  1. 
But  Van  Ness  J.  in  a  subsequent  Nisi  pnus  case  ruled,  that 
the  prevalence  of  an  epidemic  was  no  excuse  for  not  giving 
notice  during  its  continuance.  Roosevelt  v,  Woodhull,  Anth, 
N.  P.  35.  Bayley  on  Bills,  175.  American  Ed,  The  rule  is 
stated  by  Mr.  Thomson,  as  follows :  "  Neglect  or  delay  to  giv« 
notice  may  be  excused  by  any  cause  not  arising  from  the  holder's 
own  fault,  which  has  rendered  notice  impracticable,  for  in- 
stance, by  the  drawer  or  indorser  for  whom  notice  was  intended, 
absconding  to  avoid  his  creditors,  or  by  the  sudden  illness  or 
death  of  the  holder  or  his  agent,  who  was  employed  to  give 
notice,  or  any  other  accident  which  prevents  notice  from  being 
given."  Thomson  on  B}IU,  548.  So  with  regard  to  the  protest- 
ing a  bill,  it  was  the  Qpinion  of  London  merchants,  that  any 
cause  preventing  the  holder  without  his  fault  from  protesting 
the  bm,  as  his  detention  by  cpntrary  winds  or  sickness,  would 
excuse  him  from  protesting.  Young  v*  Forbes,  (Scotch,)  Morr. 
1580.     Thomson,  483. 

Note  53.  page  240. — |t  was  argued  in  this  case,  that  the  in- 
dorsement by  the  defend^t  was  a  warranty^  that  the  prior 
indorsements  were  made  by  persons  having  competent  authority, 
and  the  dictum  of  Chambre  J.  in  Smth  v,  Mercer,  6  Taunt, 
83.  was  cited,  but  the  court  seemed  to  doubt  the  piopriety  of 
that  doctrine.  In  the  French  law  it  is  said  "  ii'Endosseur  est 
garant  solidaire  avec  les  autres  signataires,  de  la  v6riie  de  Us 
lettre,  ainsi  que  du  paiement  a  I'echeance.  Pard£ssut,  vol,  ii. 
p,  376  ;  ajid  see  the  Code  d,^  Commerce,'*  No,  140. 

Note  54,  page  249. — ^This  decision  seems  to  be  at  variance 
with  the  general  rule,  that  a  contract  for  the  payment  of  money 
is  to  be  construed  according  to  the  law  of  tne  countiy  where 


pa^^DMnt  is  to  be  made.  According  to  ForhBi,  p.  }01,  in 
case  of  an  alteration  in  the  currency,  the  creditor  is  to  bear 
the  loss  or  reap  the  benefit,  unless  he  has  specified  the  value  of 
the  coin  in  which  a  payment  is  to  be  made,  in  which  case,  the 
number  of  pieces  paid  will  be  greater  or  smaller,  according  as 
their  value  has  diminished  or  increased.  See  Tkonuon  on  BUU, 
415. 

Note  5£|.  page  280.— -In  America  it  has  been  held  that  in  an 
action  against  the  makers  of  a  note,  signed  in  a  partnership 
firm,  it  is  sufiicient  to  prove  a  partnership  between  tne  defend* 
ants,  and  that  one  of  the  partners  signed  the  note,  without 
proving  also,  that  the  firm  was  the  style  and  firm  used  by  the 
partnership.  Drake  v»  Elwyn,  1  Cam,  R.  184.  Bayley,  46. 
Amer,  Ed* 

Note&6.  pageZ06. — It  does  not  appear  very  clearly  from 
the  report,  upon  what  precise  ground  the  witness  was  rejected. 
From  the  observations  of  the  Chief  Justice,  it  would  seem, 
that  he  considered  the  witness  incompetent,  on  the  broad  ground 
of  his  liability  as  acceptor  to  pay  to  me  drawer  the  costs  of  the 
action.  If  the  case  is  to  be  considered  as  an  authority  to  that 
extent,  it  overthrows  all  the  decisions  mentioned  in  the  text, 
in  which  the  accejptor  has  been  admitted  as  a  witness  for  the 
defendant.  But  it  seems,  that  the  case  may  be  supported  on 
another  ground.  The  witness  having  receivea  the  bill  for  the 
purpose  of  getting  it  discounted,  and  having  negligently  suffered 
it  to  come  into  the  hands  of  the  plaintiff,  who  detamed  and 
sued  upon  it,  was  answerable  to  the  defendant  upon  that  ground, 
for  the  costs  of  the  action,  and  therefore  incompetent.  See  Har^ 
manv.  Lasbrey,  HoU,  390.  That  the  case  of  £dmun<2«  v.  Lowe 
must  be  thus  understood  appears  from  a  decision  which  took  place 
in  Trinity  Term,  1829,  (not  yet  reported)  in  which  it  was 
held,  that  the  acceptor  of  a  bill  is  not  liable  to  pay  the  costs 
of  an  action  brought  against  the  indorser  of  the  bid.  This  had 
previously  been  so  held  in  an  American  case,  BamweU  v. 
Mitchell,  3  Conn.  B.  101.  Bayley,  218.  Amer.  edit.  So,  it 
has  been  held,  that  the  indorser  of  a  note,  who  has  been  sued 
by  the  indorsee,  and  obliged  to  pay  the  costs  of  the  suit,  can- 
not, in  an  action  against  tiie  maker,  compel  him  to  pay  these 
costs,  in  addition  to  the  amount  of  the  note.  Simpton  v.  Grif- 
fin, 9  Johns.  R.  131.  Bayley,  236.  Amer.  edit. 

Noet  57.  page  308. — In  support  of  the  decision  of  Johnson 
V.  Kennion,  2  Wils.  262.  it  may  be  said,  that  the  contract  of 
the  drawer  is,  (see  ante,  p,  73.)  that  the  acceptor  shall  pay 
the  bill,  or,  on  default,  that  he  vrill  himself  pay  it,  and  that 
the  acceptor  having  refused,  he  may  now  be  called  upon  to  per- 
Sonn  the  other  branch  of  the  contract.    That  the  payment  made 
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b^  the  payee  cannot  be  made  on  account  of  the  drawer,  who  » 
himself  indebted  to  the  payee. 

On  the  dUier  hand,  it  may  be  said,  that  although  there  are 
various  persons  liable  on  the  bill,  yet  that  there  is  only  one 
debt,  and  that  as  to  the  debt,  every  party  on  the  face  of  the 
bill  is  a  surety  for  the  payment  of  it  by  the  others.  That  a 
partial  payment,  therefore,  must  exonerate  those  others  pro 
tanto,  as  every  payment  by  a  surety  exonerates  his  principal. 
This  is  the  opinion  of  Pothier,  who,  after  observing,  that  the 
holder  may  sue  all  the  parties  at  one  time,  says,  "  mais  comme 
oes  differents  debiteurs  sont  debiteurs  envers  lui  de  la  meme 
chose,  le  paiement  qui  lui  est  fiadt  par  Tun  d'eux  libere  d'autant 
envers  lui  les  autres."  pL  160. 

Bacon  v.  Searles  may  perhaps  be  supported,  without  denying 
the  authority  of  Johnson  v.  Kennion,  In  the  former  case,  the 
payment  was  by  the  drawer ^  who  may  be  regarded  as  antici- 
pating the  payment  of  the  money  which  he  bad  directed  the 
acceptor  to  pay  from  funds  in  his  hands. 

Note  58.  pa^e  311. — In  America  it  has  been  held,  that  on 
a  note,  made  m  one  place,  payable  in  another,  interest  is  re- 
coverable according  to  the  legal  rate  of  the  place  where  it  is 
payable.  Schofield  v.  Day,  20  Johns.  R.  102.  So,  if  a  bill 
IS  drawn  in  one  country,  and  payable  and  accepted  there,  in 
an  action  against  the  acceptor,  interest  is  recoverable  only  ac- 
cording to  the  legal  rate  of  that  country,  although  the  suit  is 
brought  in  another  country.  Fodenv.  Sharp,  4  Johns.  R,  183. 
but  see  Grimshaw  v.  Bender,  6  Mats,  R*  157.  Bay  ley,  31, 
?35.  Amer.  edit. 

Note  59.  page  311. — According  to  Pothier,  pi.  62.  although 
the  holder  cannot  recover  from  the  drawer  the  supposed  profits 
which  he  has  lost  by  the  bill  being  dishonored,  yet  he  is  enti- 
tled to  recover  the  expences  of  his  journey  to  the  place  where 
the  bill  was  payable,  whither  he  has  gone  on  business,  in  con- 
sequence of  tne  bill  being  there  payable^ 

Note  60.  page  315. — Although  in  the  cases  cited  in  the  text, 
it  has  been  held  that  the  acceptor  is  not  liable  to  re-exchan^e, 
yet  there  are  several  authorities  the  other  way.  It  is  said  by 
Pothier,  {jpl.  117.)  that  the  acceptor  is  liable  in  like  manner 
as  the  drawer,  upon  which  it  is  observed  by  Mr..  Justice  Bay- 
ley,  that  it  seems  reasonable  that  the  acceptor  should  be  liable 
to  all  parties  where  he  has  effects,  and  to  all  excepting  the 
drawer  where  he  has  not.  BuyUy,  358.  (n.)  Such  also  is 
the  opinion  of  Mr.  Bell,  (I.  316.)  "It  has  been  questioned 
whether  the  acceptor's  estate  is  liable  to  a  claim  for  re-ex- 
ohange  1  That  this  accumulation  of  expense  falls  legitimately 
on  the  drawer  is  unquestionable.    It  is  not  a  demand  whicli 
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aaturftlly  arises  against  the  acceptor  by  the  porteur,  for  his 
proper  recourse  is  agaiast  the  drawer ;  but  as  the  drawer  will 
on  answering  that  demand,  have  his  claim  a^inst  the  acceptory 
provided  he  have  funds  in  his  hands  for  indemnification,  it 
does  not  appear  that  any  bar  would  lie  to  a  claim  by  the  par- 
teur,  against  the  acceptor's  estate  in  the  case  of  the  drawer 
becoming  bankrupt,  for  it  seems  to  be  implied  in  the  nature  of 
the  acceptor's  engagement  to  this  pe'^uliar  sort  of  instrument, 
that  he  is  tacitly  bound  for  the  common  mercantile  damage 
arising  from  its  dishonor."  The  learned  editor  of  Mr.  Glen's 
Treatise  on  the  Law  of  Bills  of  ExchangCf  ^c.  in  Scotland,(p,  272. ) 
has  made  the  following  judicious  remarks  on  this  subject,  and 
has  pointed  out  what  appears  to  be  the  true  distinction.  "  The 
drawers  and  indorsers  on  selling  the  bill,  received  from  the 
indorsee  the  exchange  as  well  as  the  principal  sum.  When 
d[>liged  to  pay  le-exchange  therefore,  they  are  only  refunding 
what  they  have  originally  received,  and  though  the  exchange 
may,  no  doubt,  have  become  more  unfavourable  by  the  term  of 
payment  than  it  was  when  they  indorsed  the  bill,  and  so  they 
may  have  to  pay  a  greater  sum  than  they  received,  yet  it  may 
have  become  less  unfavourable,  in  which  case  they  would  m 
gainers.  This  expense  thus  arises  altogether  out  of  the  circum- 
stance that  the  drawer,  for  his  own  convenience,  received  his 
debt  by  means  of  a  bill  of  exchange,  on  the  negotiation  of  which 
be  may,  owing^to  the  accidental  nuctuations  of  the  exchange,  be 
a  gainer  or  loser,  but  with  the  profit  or  loss  on  this  transaction 
the  acceptor  has  no  concern.  But  the  holder  or  drawer,  on  re* 
covering  the  amount  of  the  bill  from  the  acceptor  in  the  place 
of  payment  truly  receives  an  equivalent  for  the  re-exchange. 
That  chaise,  as  has  been  seen,  occurs  only  when  money  is  more 
valuable  at  the  place  of  payment  than  at  the  place  of  drawing, 
and  it  makes  the  difference  of  valae  between  the  two  curren- 
cies. See  Pothier  ^o.  64.  See  also  De  Tastet  v.  Baring, 
(ante,  p.  312).  And  Hoffman,  Ex  parte,  Co,  B.  L.  186.  Where 
the  acceptor  pays  the  debt  in  the  more  valuable  currency 
at  the  place  of  payment,  it  is  evident  that  the  re-exchange 
is  included  in  the  sum  which  he  pays.  This  is  acknowledged 
in  what  has  been  already  noticed,  that  each  indorser  is  liable 
in  re-exchange  according  to  the  course  of  exchange  be- 
tween his  place  of  residence  and  the  place  of  payment,  only 
because  the  exchange  for  this  latter  distance,  along  with  the 
principal  sum,  is  equivalent  to  the  amount  of  the  bill  in  the 

Slace  of  payment.  Of  course,  had  one  of  the  indorsers  lived  in 
le  place  of  payment,  no  re-exchange  at  all  could  have  been 
exacted  from  him,  and  the  acceptor  must  be  in  the  like  situa- 
tion. Thus,  if  a  merchant  in  Inverness  should  allow  a  bill 
which  he  has  accepted,  payable  at  Edinburgh,  to  be  protested, 
but  should  afterwards,  wnile  it  still  remains  in  the  holder*s 
hands  at  Edinburgh,  cause  payment  of  it  to  be  made  there,  he 
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ought  not  to  be  held  liable  in  eschange,  beoaiue  the  bill  has 
been  satisfied  in  the  cunency  in  which  it  was  payable.  But 
should  payment  be  recovered  finom  the  acceptor  at  a  place  dif- 
ferent from  that  where  the  bill  ought  to  have  been  paid,  the 
exchange  between  these  places,  if  unfavourable  to  the  fonner, 
ought  to  be  paid  by  hun,  on  the  same  principle  that  the 
drawer  is  liable  in  re-exchange,  when  called  on  to  pay  the  bill 
in  the  place  of  drawing ;  otherwise  the  holder  will  not  receive 
an  equivalent  for  the  sum  in  the  dishonored  bill.  Thus  in  the 
case  already  mentioned,  should  the  contents  of  the  bill  be  re- 
covered from  the  Inverness  merchant  in  that  town,  he  ought, 
it  is  thought,  in  addition,  to  be  liable  to  the  re-exchange  be- 
tween it  and  Edinburgh,  where  the  bill  ought  to  have  been 
paid.  These  observations  apply  only  to  the  charge  of  re-ex- 
change, properly  so  called,  and  not  to  the  chaige  on  account  of 
actual  damage,  or  to  the  expense  of  protests,  postages,  commis- 
sion, and  the  like,  which  are  usually  incuned  on  the  dishonor 
of  a  bill.  These  expenses,  as  having  been  incurred  directly  by 
the  acceptor's  breach  of  engagement,  ought  to  be  borne  by  nim, 
and  it  ampeais  that  he  is  held  responsible  to  this  extent  in 
EngUnd/^    See  also  TAomjoit  o»  £06,  646. 

Note  61.  page  320. — Upon  this  case.  Mr.  Justice  Bayley 
observes,  "  The  enacting  part,  of  7  Geo.  1.  c.  31.  a.  1.  only 
requires  that  the  security  be  taken  upon  good  and  valuable 
consideration ;  and  according  to  Botfe  v.  Cadout  {See  ante, 
p,  330.)  a  counter  acceptance  is  a  good  consideration  to  enable 
the  holder  of  the  bankrupt's  acceptance  to  prove,  though  from 
this  case  it  appears  that  it  is  not  so  to  enable  him  to  petition." 
Bayley,  349. 
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STATUTES. 


No.  I. — 3  &;  4  Anne,  c.9. 

An  Act  for  giving  like  Remedy  upon  Promissory  Notes,  as  is 
now  used  upon  Bills  of  Exchange,  and  for  the  better  Pay- 
ment of  Inland  Bills  of  Exchange. 

'  Whereas  it  hath  been  held.  That  notes  in  writing  signed 

*  by  the  party  who  makes  ihe  same,   whereby   such  party 
'  promises  to  pay  unto  any  other  person  or  his  order  any  sum 

<  of  money  therein  mentioned,  are  not  assignable  or  in* 
'  dorsable  over  within  the  custom  of  merchants  to  any  other 

*  person ;  and  that  such  person  to  whom  the  sum  of  money 
'  mentioned  in  such  note  is  payable,  cannot  maintain  an  action 

*  by  the  custom  of  merchants  against  the  person  who  first 

*  made  and  signed  the  same ;  and  that  any  person  to  whom 

<  such  note  i^uld  be  assigned,  indorsed  or  made  payable, 
'  could  not  within  the  said  custom  of  merchants  maintain  any 

*  action  upon  such  note  against  the  person  who  first  drew  ana 
'  signed  &e  same ;'  Therefore,  to  the  intent  to  encourage 
trade  and  commerce,  which  will  be  much  advanced  if  such 
notes  shall  have  the  same  effect  as  inland  bills  of  exchange 
and  shall  be  negotiated  in  like  manner ;  Be  it  enacted.  That 
all  notes  in  writing  that  after  the  first  day  of  May  in  the  year 
of  our  Ixtfd  one  thousand  seven  hundred  and  five,  shall  be 
made  and  signed  by  any  person  or  persons,  body  politick  or 
corporate,  or  by  the  servant  or  agent  of  any  corporation, 
banker,  goldsmith,  merchant  or  trader,  who  is  usually  in- 
trusted by  him,  her  or  them  to  sign  such  promissory  notes  for 
him,  her  or  them,  whereby  such  person  or  persons,  body  po- 
litick and  corporate,  his,  her  or  their  servant  or  agent  as  afore- 
said, doUi  or  shall  promise  to  pay  to  any  other  person  or  per- 
sons, body  politick  and  corporate,  his,  her  or  (heir  order,  or 
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unto  bearer,  any  sum  of  money  mentioned  in  such  note,  shall 
be  taken  and  construed  to  be  by  virtue  thereof  due  and  payable 
to  any  such  person  or  persons,  body  politick  and  corporate,  to 
whom  the  same  is  made  payable ;  and  also  every  such  note 
payable  to  any  person  or  persons,  body  politick  and  corporate, 
his,  her  or  their  order,  shall  be  assignable  or  indorsable  over 
in  the  same  manner  as  inland  bills  of  exchange  are  or  may 
be  according  to  the  custom  of  merchants ;  and  that  the  person 
or  persons,  body  politick  and  corporate  to  whom  such  sum  of 
money  is  or  shall  be  by  such  note  made  payable,  shall  and 
may  maintain  an  action  for  the  same  in  such  maimer  as 
he,  she,  or  they  might  do  upon  any  inland  bill  of  exchange 
made  or  drawn  acccording  to  the  custom  of  merchants,  against 
the  person  or  persons,  body  politick  and  corporate  who,  or 
whose  servant  or  agent  as  aforesaid  signed  the  same ;  and  that 
any  person  or  persons,  body  politick  and  corporate,  to  whom  such 
note  that  is  payable  to  any  person  or  persons,  body  politic  and 
corporate,  his,  her  or  their  order  is  indorsed  or  assigned,  or  the 
money  therein  mentioned  ordered  to  be  paid  by  indorsement  there- 
on, shall  and  may  maintain  his,  her  or  their  action  for  such  sum 
of  money  either  against  the  person  or  persons,  body  politick  and 
corporate  who,  or  whose  servant  or  agent  as  aforesaid  signed  such 
note,  or  against  any  of  the  persons  that  indorsed  the  same  in 
like  maner  as  in  cases  of  inland  bills  of  exchange  ;  And  in 
every  such  action  the  plaintiff  or  plaintiff  shall  recover  his, 
her  or  their  damages  and  costs  of  suit ;  and  if  such  plaintiff  or 
plaintifis  shall  be  nonsuited,  or  a  verdict  be  given  against  him, 
ner  or  them,  the  defendant  or  defendants  shdl  recover  his,  her 
or  their  costs  a|[ainst  the  plaintiff  or  plaintifis ;  and  every  such 
plaintiff  or  plaintifis,  defendant  or  defendants  respectively  re- 
covering may  sue  out  execution  for  such  damages  and  costs  by 
capias,  fieri  facias,  or  el^U 

II.  And  be  it  further  enacted  by  the  authority  aforesaid. 
That  all  and  every  such  actions  shall  be  commenced,  sued  and 
brought  within  such  time  as  is  appointed  for  commencing  or 
suing  actions  upon  the  case  by  tne  statute  made  in  the  one- 
and-twentieth  year  of  the  reign  of  king  James  the  first,  in- 
tituled. An  Act  for  Limitation  of  Acticns,  and  for  avoiding  of 
Suits  in  Law, 

III.  Provided,  That  no  body  politick  or  corporate  shall  have 
power  by  virtue  of  this  act  to  issue  or  give  out  any  notes  by 
themselves  or  their  servants,  other  than  such  as  tney  might 
have  issued  if  this  act  had  never  been  made. 

IV.  *  And  whereas  by  an  act  of  parliament  made  in  the 
'  ninth  year  of  the  reign  of  his  late  majesty  king  William  the 
'  third,  mtitttled  An  Act  for  the  better  Payment  rf  inland  BUU 
'  of  Exchange,  it  is  among  other  things  enacted,  that  from  and 
'  after  presentation  and  acceptance  of  the  said  bill  or  bills  of 
'  exchange  (which  acceptance  shall  be  by  the  underwriting  the 
'  same  under  the  party's  hand  so  accepting),  and  after  the  ex- 
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'  piration  of  three  days  after  the  said  bill  or  bills  shall  become 
'  due,  the  party  to  whom  the  said  bill  or  bills  are  made  payable, 

*  his  servant,  agent  or  assigns  may  and  shall  cause  tne  same 

*  bill  or  bills  to  be  protested  in  manner  as  in  the  said  act  is 
'  enacted ;  And  whereas  by  there  being  no  provision  made 
'  therein  for  protesting  such  bill  or  bills  in  case  the  party  on 
'  whom  the  same  are  or  shall  be  drawn,  refuse  to  accept 
'  the  same  bv  underwriting  the  same  under  his  hand,  all  mer- 
'  chants  and  others  do  refuse  to  underwrite  such  bill  or  bills, 
'  or  make  any  other  than  a  promissory  acceptance,  by  which 
'  means  the  effect  and  good  intent  of  the  said  act  in  that  be- 
'  half  is  wholly  evaded,  and  no  bill  or  bills  can  be  protested 
'  before  or  for  want  of  such  acceptance  by  undervnriting  the 
'  same  as  aforesaid :'  For  remedy  whereof  be  it  enaeted  by 
the  authority  aforesaid.  That  from  and  after  the  first  day  of 
May  which  shall  be  in  the  year  of  our  Lord  one  thousand 
seven  hundred  and  five,  in  case  upon  presenting  of  any  such 
bill  or  bills  of  exchange,  the  par^  or  parties  on  whom  the 
same  shall  be  drawn  shall  refuse  to  accept  the  same  by  under- 
writing the  same  as  aforesaid,  the  party  to  whom  the  said  bill 
<tt  bills  are  made  payable,  his  servant,  agent  or  assigns  may 
and  shall  cause  the  said  bill  or  bills  to  be  protested  for  non- 
acceptance  as  in  case  of  foreign  bills  of  exchange ;  any  thing 
in  the  said  act  or  any  other  law  to  the  contrary  notwithstand- 
ing, for  which  protest  there  shall  be  paid  two  shillings  and 
no  more. 

V.  Provided  always.  That  from  and  after  the  said  first  day 
of  May  no  acceptance  of  any  such  inland  bill  of  exchange 
shall  be  sufficient  to  charge  any  person  whatsoever,  unless  the 
same  be  underwritten  or  indorsed  in  writing  thereupon ;  and  if 
such  bill  be  not  accepted  by  such  underwriting  or  mdorsement 
in  writing,  no  drawer  of  any  such  inland  bill  shall  be  liable^  to 
pay  any  costs,  damages,  or  mterest  thereupon,  unless  such  pro- 
test be  made  for  non-acceptance  thereof ;  and  within  fourteen 
days  after  such  protest  the  same  be  sent,  or  otherwise  notice 
thereof  be  given  to  the  party  from  whom  such  bill  was  received 
or  left  in  writing  at  the  place  of  his  or  her  usual  abode ;  and  if 
such  bill  be  accepted  and  not  paid  before  the  expiration  of  three 
days  after  the  said  bill  shall  become  due  and  payable,  then  no 
drawer  of  such  bill  shall  be  compellable  to  pay  any  costs,  da- 
mages, or  interest  thereupon,  unless  a  protest  be  made  and 
sent,  or  notice  thereof  be  given  in  manner  and  form  above- 
mentioned.  Nevertheless  every  drawer  of  such  bill  shall  b6 
liable  to  make  payment  of  costs,  damages,  and  interest  upon 
such  inland  bill,  if  any  one  protest  be  made  of  non-acceptance 
or  non-payment  thereof,  and  notice  theieof  be  sent,  given,  or 
left  as  aforesaid. 

VI.  Provided,  That  no  such  protest  shall  be  necessary 
either  for  non-acceptance  or  non-payment  of  any  inland  bill  i 
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^xchtiiee,  unlets  the  value  be  admowledsed  and  ezpresMd  in 
such  bUl  to  be  leoeiTed,  and  unlau  such  UU  be  diawn  for  the 
payment  of  twenty  jounds  aterling  or  upwards ;  and  that  the 
protest  hcneby  required  for  non-acoeptance  shall  be  made  by 
8Qc)i  penons  as  an  ^ipointed  by  the  said  recited  act  to  protest 
inland  bills  of  exchange  for  non-paynient  thereof. 

VU.  And  be  it  further  enacted,  that  ixom  and  after  the  said 
first  day  of  May,  if  any  person  doth  accept  any  such  bill  of 
exchanee  for  and  in  satimction  of  any  former  debt  or  sum  of 
money  formerlY  due  unto  him,  the  same  shall  be  accounted  and 
esteemed  a  foil  and  complete  payment  of  such  debt,  if  such 
person  acoeptine  of  any  such  bul  for  his  debt  doth  not  talse  his 
due  course  to  (9>tain  payment  thereof  hy  endeavouring  to  get 
the  same  accepted  ana  paid,  and  make  his  protest  as  f3bresaid 
either  for  non-acceptance  or  non-payment  thereof. 

VIII.  Provided,  That  nothing  hoein  contained  shall  extend 
to  discharge  any  remedy,  that  any  person  may  have  against  the 
drawer,  acceptor  or  indoner  of  sucn  bill. 

IX.  And  DO  it  further  enacted  by  the  authority  aforesaid. 
That  this  act  shall  continue  and  be  in  force  for  the  space  of 
three  years  from  the  said  first  day  of  May,  and  from  thence  to 
^e  end  of  the  next  session  of  parliament  and  no  longer. 
[Made  perpetual  by  7  Anne,  c.25.  s.  3.] 

No.  II.— 48  Gbo.  3.  c  88. 

An  Act  to  restrain  the  Negotiation  of  Promissory  Notes  and 
Inland  Bills  of  Exchange,  under  a  limited  Sum  in  England. 
[2ddJune,  1808.] 

'  Whereas  various  notes,  bills  of  evchange,  and  drafts  for 
'  money  for  very  small  sums  have  for  some  time  past,  been  dr- 
'  culated  or  negotiated  in  lieu  of  cash  within  that  pa^  of  Great 
'  Britain  called  England,  to  the  neat  preiudice  of  trade  and 
'  public  credit,  and  many  of  such  ImU  and  drafts  being  payable 
'  under  certain  terms  and  restrictions  which  the  poorer  sort  of 

*  manufacturers,  aitificers,  labourers,  and  others,  cannot  com- 
'  ply  with,  otherwise  than  by  being  subject  to  great  extortion 
'  aira^buse :  And  whereas  an  act  passed  in  the  fifteenth  year 
'  of  the  reign  of  his  present  Majesty,  mtitnled  An  Act  to  restraiu 

*  the  Negotiatiim  rf  Prawuttory  Notei  and  InUnd  BilU  ^  £x- 
'  change  under  a  Iwniied  Sum,  wUhin  that  part  cf  Great  Britain 
'  caUSi  England,  for  preventing  the  drculatiag  such  notes  and 

**  drafts :  And  whereas  doubts  have  arisen  as  to  the  power  of 
'  justices  of  the  peace  to  hear  and  determine  ofiences  under  the 
'  said  act ;  and  it  is  therefore  expedient  that  more  efiectual  pro- 
'  visions  should  be  made  for  enforcing  the  provisions  of  the  said 
'  act ;'  be  it  therefore  enacted,  That  from  and  alter  the  passing 
of  Uiis  act  the  said  recited  act  shall  be  and  the  same  is  hereby  re- 
pealed. 


II.  And  be  it  further  enacted,  that  all  promissory  or  other 
notes,  bills  of  exchange,  or  drafts,  or  undertakings  in  writing, 
being  negotiable  or  transferable  for  the  pa3rment  of  any  sum  or 
sums  of  money,  or  any  orders,  notes,  or  undertakings  in  writ- 
ing, being  negotiable  or  transferable  for  the  deliveiy  of  any 
goods  specifpng  their  value  in  money,  less  than  the  sum  of 
twenty  shillmgs  in  the  whole,  heretofore  made  or  issued,  or 
which  shall  hereafter  be  made  or  issued,  shall  from  and  after 
the  first  day  of  October,  1808,  be  and  the  same  are  hereby  de- 
clared to  be  absolutely  void  and  of  no  effect ;  any  law,  statute, 
usage,  or  custom  to  the  contraiy  thereof  in  anywise  notwith- 
standing. 

III.  And  be  it  further  enacted.  That  if  any  person  or  per- 
sons shall  after  the  first  day  of  July,  1808,  by  any  art,  device, 
or  means  whatsoever,  publish  or  utter  any  such  notes,  bills, 
drafts  or  engagements  as  aforesaid,  for  a  less  sum  than  twenty 
shillings,  or  on  which  less  than  the  sum  of  twenty  shillings 
shall  be  due,  and  which  shall  be  in  anywise  negotiable  or 
transferable,  or  shall  negotiate  or  transfer  the  same,  every  such 
person  shall  forfeit  and  pay  for  every  such  o£bnce  any  sum  not 
exceeding  twenty  pounds  nor  less  than  five  pounds,  ^t  the  dis' 
cretion  of  the  justice  of  the  peace  who  shall  hear  and  deter- 
mine such  offence. 

IV.  And  be  it  further  enacted.  That  it  shall  be  lawful  for 
any  justice  or  justices  of  the  peace  acting  for  the  county,  riding, 
city,  or  place  within  which  any  ofience  against  this  act  shall  be 
committed,  to  hear  and  determine  the  same  in  a  summary  way 
at  any  time  within  twenty  days  after  such  offence  shall  have 
been  committed ;  and  such  justice  or  justices  upon  any  informa- 
tion exhibited,  or  complaint  made  upon  oath  in  that  behalf, 
shall  summon  the  party  accused,  and  ako  the  witnesses  on 
either  side,  and  shall  examine  into  the  matter  of  fact,  and  upon 
due  proof  made  thereof  either  by  the  voluntary  confession  of 
the  party,  or  by  the  oath  of  one  or  more  creoible  witness  or 
witnesses  or  otherwise,  (which  oath  such  justice  or  justices  is 
or  are  hereby  au^orised  to  administer),  shall  convict  the  ofifender 
and  adjudge  the  penalty  for  such  offence. 

V.  And  be  it  further  enacted,  That  if  any  person  shall  be 
summoned  as  a  witness  to  give  evidence  before  such  justice  or 
justices,  either  on  the  part  of  the  prosecutor  or  the  person  ac- 
cused, and  shall  neglect  or  refuse  to  appear  at  the  time  or  place 
to  be  for  that  purpose  appointed,  without  a  reasonable  excuse 
for  such  his  neglect  or  refusal  to  be  allowed  by  such  justice  or 
justices,  then  such  person  shall  forfeit  for  ever^  such  offence 
the  sum  of  forty  shiuings,  to  be  levied  and  paid  in  such  man- 
ner and  by  such  means  as  are  directed  for  recovery  of  other 
penalties  under  this  act. 

VI.  And  be  it  further  enacted.  That  the  justice  or  justices 
before  whom  any  offender  shall  be  convicted  as  aforesaid,  shall 
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cause  the  said  convktioii  to  be  made  out  in  the  manner  and 
form  following  ;  (that  is  to  say), 

'  Be  it  remembered,  That  on  the  day  of 

'  in  the  year  of  our  Lord  A,  B.  bavin?  appeared  before 

'  me  [oTt  us]  one  [or  more]  of  his  Majes^  s  justices  of  the 
'  peace  [<u  the  ease  may  be"]  for  the  county,  riding,  city,  or 
'  place,  [as  the  ease  may  be]  and  due  proof  having  been  made 
'  upon  oath  by  one  or  more  credible  witness  or  witnesses,  or  by 
'  confession  of  the  par^  [as  the  case  may  be]  is  convicted  of 
'  [tp^fy^  <^  ojfetice.] 

*  Given  under  my  hand  and  seal  [or,  our  hands  and  seals]  the 
'  da^  and  year  aroresaid.' 

Which  conviction  the  said  justice  or  justices  shall  cause  to  be 
returned  to  the  then  next  ^neral  Quarter  sessions  of  the  peace 
of  the  county,  riding,  city,  or  place  where  such  conviction 
was  made,  to  be  filed  by  the  clerk  of  the  peace  to  remain  and 
be  kept  among  the  records  of  such  county,  riding,  city  or 
place. 

VII.  Provided  always,  and  be  it  further  enacted.  That  it 
shall  be  lawful  for  anv  clerk  of  the  peace  for  any  county,  rid- 
ing, city  or  place,  and  he  is  hereby  required  upon  application 
made  to  him  by  any  person  or  persons  for  that  purpose,  to 
cause  a  copy  or  copies  t>f  any  conviction  or  convictions  filed  by 
him  under  the  directions  of  this  act,  to  be  forthwith  delivered  to 
such  person  or  persons  upon  payment  of  one  shilling  for  every 
such  copy. 

VIII.  And  be  it  further  enacted.  That  the  pecuniary  penal- 
ties and  forfeitures  hereby  incurred  and  made  payable  upon  any 
conviction  against  this  act,  shall  be  forthwith  paid  by  the  per- 
son convicted  as  follows :  one  moiety  of  the  forieiture  to  the  in- 
former, and  the  other  moiety  to  the  poor  of  the  pansh  or  place 
where  the  offence  shall  be  committed;  and  in  case  such  person 
shall  refuse  or  neglect  to  pay  the  same,  or  to  give  sufficient 
security  to  the  satisfaction  of  such  justice  or  justices  to  prose- 
cute any  appeal  against  such  conviction,  such  justice  or  justices 
shall,  by  warrant  under  his  or  their  hand  and  seal  or  hands 
and  seals,  cause  the  same  to  he  levied  by  distress  and  side  of 
the  offender's  goods  and  chattels,  toeether  vrith  all  costs  and 
charges  attending  such  distress  and  sale,  returning  the  overplus 
(if  any)  to  the  owner ;  and  which  said  warrant  of  distress  the 
said  justice  or  justices  shall  cause  to  be  made  out  in  the  man- 
ner and  form  following ;  (that  is  to  say,) 

*  To  the  Constable,  Headborough,  or  Tythingman  of 

*  Whereas  A.  B.  of  in  the  county  of 

'  is  this  day  convicted  before  me  for  us]  one  [or  more]  of  his 
'  majesty's  justices  of  the  peace  [as  the  case  may  be]  for  the 
'  county  of  [or,  for  the  riding  of 

'  the  county  of  York,  or  for  the  town,  liberty,  or  district  of 
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[as  the  case  may  be]  upon  the  oath  of 

*  or  a  credible  witness  or  witnesses  [or,  by  con- 
'  fession  of  the  party  i  as  the  case  may  be"]  for  that  the  said  A.  B. 
'  hath  [here  set  forth  the  offence"]  contrary  to  the  statute  in  that 

*  case  made  and  provided,  by  reason  whereof  the  said  A.  B. 
'  hath  forfeited  the  sum  of  to  be  distributed  as  herein 
'  is  mentioned,  which  he  hath  refused  to  pay :  These  are  there- 
'  fore  in  his  majesty's  name  to  command  you  to  levy  the  said 
'sum  of  by  distress  of  the  goods  and  chattels  of  him 
'  the  said  A.  B.  and  if  within  the  space  of  five  days  next  after 
'  such  distress  by  you  taken,  the  said  sum,  togetner  with  the 
'  reasonable  charges  of  taking  the  same,  shall  not  be  paid,  then 
'  that  you  do  sell  the  said  goods  and  chattels  so  by  you  dis- 
'  trained,  and  out  of  the  money  arising  by  such  sale,  that  you 
'  do  pay  one  half  of  tlie  said  sum  of  to  of 
'                         who  informed  me  [or,  us,  as  the  case  shall  he] 

*  of  the  said  ofience,  and  the  other  half  of  the  said  sum  of 

*  to  the  overseer  of  the  poor  of  the  parish,  township, 
'  or  place  where  the  offence  was  committed,  to  be  employed  ror 
'  the  benefit  of  such  poor,  returning  the  overplus  (if  any)  upon 
'  demand,  to  the  said  A.  B.  the  reasonable  charges  of  takmg, 
'  keeping,  and  selling  the  said  distress  being  first  deducted ; 
'  and  if  sufficient  distress  cannot  be  found  of  the  |Oods  and 
'  chattels  of  the  said  A.  B.  whereon  to  levy  the  said  sum  of 
'  that  then  you  certify  the  same  to  me,  for,  us,  as 

*  the  case  shall  he]  together  with  this  warrant.  Given  under 
'  my  hand  and  seal  [or,  our  hands  and  seals]  the  day  of 

*  in  the  year  of  our  Lord  .' 

XX.  And  be  it  further  enacted.  That  it  shall  be  lawful  for 
such  justice  or  justices  to  order  such  offender  to  be  detained  in 
safe  custody  until  return  may  conveniently  be  had  and  made 
to  such  warrant  of  distress,  unless  the  parW  so  convicted  shall 
give  sufficient  security  to  the  satisfaction  of  such  justice  or  jus- 
tices for  his  appearance  before  the  said  iustice  or  justices  on 
such  day  as  sbaJl  be  appointed  by  the  said  justice  or  justices  for 
the  day  of  the  return  of  the  said  warrant  or  distress  (such  day 
not  exceeding  five  days  from  the  takine  of  such  security) ; 
which  security  the  said  justice  or  justices  is  and  are  hereby  em- 
powered to  take  by  way  of  recognizance  or  otherwise. 

X.  And  be  it  further  enacted.  That  if  upon  such  return  no 
su6icient  distress  can  be  had,  then  and  in  such  case  the  said 
justice  or  justices  shall  and  may  commit  such  offender  to  the 
,  common  goal  or  house  of  correction  of  the  county,  riding,  di- 
vision, or  place  where  the  offence  shall  be  committed,  for  the 
space  of  three  calendar  months,  unless  the  money  forfeited 
snail  be  sooner  paid,  or  unless  or  until  such  offender,  thinking 
him  or  herself  aggrieved  by  such  conviction,  shall  give  notice  to 
to  the  informer  that  he  or  she  intends  to  appeal  to  the  justices 
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of  the  peace  at  the  neit  general  quarter  sessions  of  the  peace  to 
be  holden  for  the  county,  riding,  or  place  wherein  the  offisnoe 
shall  be  committed,  and  shall  enter  into  recognizance  before 
some  justice  or  justices,  with  two  sufficient  sureties  conditioned 
to  tiy  such  appeal,  and  to  abide  the  order  of  and  pay  such 
costs  as  shall  be  awarded  by  the  justices  at  such  quarter  ses- 
sions, (which  notice  of  appeal  being  not  less  than  eight  days 
before  the  trial  thereof,  such  person  so  aggrieved  is  hereby  em- 
powered to  give)  ;  and  the  said  justices  at  such  sessions  upon 
due  proof  of  such  notice  being  given  as  aforesaid,  and  of  the 
entering  into  such  recognizance,  shall  hear  and  finally  deter- 
mine the  causes  and  matters  of  such  appeal  in  a  summary 
way,  and  award  such  costs  to  the  parties  appealing  or  appealed 
against  as  they  the  said  justices  shall  think  proper ;  and  the 
determination  of  such  quarter  sessions  shall  be  nnal  bindmg  and 
conclusive  to  all  intents  and  purposes. 

XI.  And  be  it  further  enacted.  That  no  person  shall  be  dis- 
abled from  being  a  witness  in  any  prosecution  for  any  otknce 
against  this  act,  by  reason  of  his  being  an  inhalntant  of  the 
parish  wherein  such  offence  was  committed. 

XII.  Provided  always.  That  no  proceedings  to  be  had 
touching  the  conviction  or  convictions  of  any  oflfender  or  of^ 
fenders  against  this  act  shall  be  quashed  for  want  of  form,  or 
be  removed  by  writ  of  certiorari  or  any  other  writ  or  process 
whatsoever  into  any  of  his  majesty's  courts  of  record  at  West- 
minster. 

XIII.  And  be  it  further  enacted.  That  if  any  action  .or  suit 
shall  be  commenced  against  any  person  or  persons  for  any 
&ing  done  or  acted  in  pursualYice  of  this  act,  then  and  in  every 
such  case  such  action  or  suit  shall  be  commenced  or  prosecuted 
^thin  three  calendar  months  after  the  fact  committed  and  not 
afterwards ;  and  the  same  and  every  such  action  or  suit  shall 
be  brought  within  the  county  where  the  fact  was  committed  and 
not  elsewhere ;  and  the  defendant  or  defendants  in  every  such 
action  or  suit,  shall  and  may  plead  the  general  issue,  and  give 
this  act  and  the  special  matter  in  evidence  at  any  trial  to  be  had 
thereupon,  and  that  the  same  was  done  in  pursuance  and  by 
the  authority  of  this  act ;  and  if  the  same  shall  appear  to  have 
been  so  done,  or  if  any  such  action  or  suit  shall  be  brought 
after  the  time  limited  for  bringing  the  same,  or  be  brought  or 
laid  in  any  other  place  than  as  aforementioned,  then  the  jury 
shall  find  for  the  aefendant  or  defendants  ;  or  if  the  plaintiff  or 
plaintiffs  shall  become  nonsuit,  or  discontinue  his,  her,  or  their 
action  after  the  defendant  or  defendants  shall  have  appeared, 
or  if  upon  demurrer,  judgment  shall  be  given  against  the  plain- 
tiff or  plaintiffs,  the  defendant  or  defendants  shall  and  may  re- 
cover treble  costs,  and  have  the  like  remedy  for  the  recovery 
thereof  as  any  defendant  or  defendants  hath  or  have  in  any  other 
cases  by  law. 
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No.  III.  7  Geo.  4.  c.  6. 
An  Act  to  limit,  and  after  a  certain  Period  to  prohibit,  the  is- 
suing of  Promissory  Notes  under  a  limited  sum  in  England, 
[22iuf  March  1826.] 

'  Whereas  it  is  expedient  to  limit,  and  after  the  expiration 
'  of  a  certain  period  to  prohibit,  the  issuing,  re-issuing,  and 
'  circulation  by  bankers,  banking  companies,  or  other  persons. 


part  of  the  United  Kingdom  called  England 
therefore  enacted.  That  from  and  after  the  passing  of  this  act, 
an  act  passed  in  the  third  year  of  the  reign  of  his  present  ma- 
jesty, intituled  An  Act  to  continue,  until  the  Fifth  Day  of  Ja- 
nuary 1833,  an  Act  of  the  Thirty-seventh  Year  of  his  late  Ma- 
jesty,  for  suspending  ttU  operation  of  an  Act  of  the  seventeenth  year 
of  his  late  Majesty  tf or  restraining  the  Negociationof  Promissory 
tfotes  and  Bills  cf  Exchange  under  a  limitedsum  in  England,  shall 
be  and  the  same  is  hereby  repealed. 

II.  Provided  always,  and  be  it  enacted.  That  the  said  act 
passed  in  the  seventeenth  year  of  his  late  Majesty,  intituled 
An  Act  for  further  restraining  the  Negociation  of  Promissory 
Notes  and  Inland  Bills  of  Exchange,  under  a  limited  Sum, 
within  that  Part  of  Great  Britain  called  England,  (which  Act 
was  made  perpetual  by  an  act  passed  in  the  twenty-seventh 
year  of  the  reign  of  his  late  Majesty,  intituled  An  Act  for 
making  perpetual  Two  Acts,  passed  in  the  Fifteenth  and  Seven- 
teenth Years  of  the  Reign  of  His  present  Majesty,  for  restrairiing 
the  Negociation  of  Promissory  Notes  and  Bills  of  Exchange  under 
a  limited  Sum  within  that  Part  of  Great  Britain  called  England, 
and  will,  by  the  repeal  of  the  said  recited  act  of  the  third  year 
of  the  reign  of  his  present  majesty,  become  and  be  in  full  force, ) 
shall  not  extend  or  be  construed  to  extend  to  any  such  promis- 
sory notes,  or  forms  of  promissory  notes,  payable  to  bearer  on 
demand,  of  any  bankers  or  banking  companies,  or  other  person 
or  persons  in  England,   duly  licensed,   as  shall  have  been 
stamped  before  the  fifth  day  of  February  1826,  under  the  pro- 
visions of  any  act  or  acts  relating  to  the  stamp  duties  upon  pro- 
missory notes  or  bills  of  exchange  under  the  sum  of  five  pounds  ; 
nor  to  any  promissory  notes  of  the  governor  and  company  of  the 
Bank  of  England,  payable  to  the  bearer  on  demand,  for  any 
sum  under  five  pounds,  which  shall  have  been  made  out  and 
bear  date  before  the  tenth  day  of  October  1826,  but  all  such 
promissory  notes  so  duly  stamped,  or  so  made  out,  and  bearing 
dale  as  aforesaid,  may  be  issued  and  re-issued  by  all  such 
bankers  and  banking  companies,  and  persons  aforesaid,  and 
by  the  governor  and  company  of  the  Bank  of  England  respect- 
ively, until  the  fifth  day  of  April  1829  ;  any  thing  in  any  act 
or  acts  of  parliament  to  the  contrary  notwitl»tanding, 
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III.  And  be  it  fwther  enacted.  That  if  any  body  politic  or 
coqporate,  or  any  person  or  persons,  shall  from  and  after  the 
passing  of  this  act,  and  before  the  fifth  day  of  April  1839» 
maie,  sign,  issne,  or  re-issne  in  England  any  promissory  note 
payable  on  demand  to  the  bearer  thereof,  for  any  sam  of  money 
less  than  the  sum  of  five  pounds,  except  such  proHiissoiy  note 
or  form  of  note  as  aforesaid,  ef  any  banker  or  bankets,  or 
banking  companies,  or  person  or  persons  duly  Uoenied  in  tbat 
behalf,  which  shall  have  oeen  duly  stamped  before  the  fifth  day 
of  February  1826 ;  and  except  sochpromissoiy  note  of  the  go- 
vernor and  company  of  the  bank  of  England  as  shall  have  been 
or  shall  be  made  out  and  bear  date  before  the  said  tenth  day  of 
October  1826  ;  or  if  any  body  politk:  or  corporate,  or  person  or 
persons,  shall,  after  the  said  fifth  day  of  April,  1829,  make,  aig&» 
issue,  or  re-issue  in  England  any  promissory  note  in  writing,  pay- 
able on  demand  to  the  bearer  thereof  for  any  sum  of  money  less 
than  five  pounds,  then,  and  in  either  of  such  cases,  every  svcb 
body  politic  or  corporate,  or  person  or  persons  so  making,  8ijgiung» 
issuing,  or  re-issumg  any  such  promissoiy  note  as  afiwesaid,  ex- 
cept as  aforesaid,  shall,  for  eveiy  such  note  ao  made,  signed, 
issued,  or  re-issued,  ftnfeit  the  sum  of  twenty  pounds. 

IV.  And  be  it  further  enacted.  That  if  any  body  politic  or 
corporate,  or  person  or  persons,  in  England,  shall,  from  and 
after  the  passing  of  this  act,  publish,  utter,  or  negotiate  any 
promissory  or  other  note,  (not  beine;  a  note  payable  to  beaver 
on  demand,  as  is  hereinbefore  menttoned,)  or  any  bill  of  ex* 
change,  draught,  or  undertaking  in  writing,  being  n^jotiable 
or  transferable  for  the  payment  of  twenty  shillings,  or  above 
that  sum  and  less  than  nve  pounds,  or  on  which  twentj^ahiUings, 
or  above  that  sum,  and  less  than  five  pounds,  shall  remain  un- 
discharged, made,  drawn,  or  indorsed  in  any  othermanner  thanas 
is  directed  by  the  said  actpassed  in  the  seventeenth  yearofthereign 
of  his  late  majesty  ;  every  such  body  politic  or  corporate,  or 
person  or  persons,  so  publishing,  uttenng,  or  negoaating  any 
such  promissory  or  other  note,  (not  being  such  note  payable 
to  bearer  on  demand  as  aforesaid,)  bill  of  exchange,  draiigiU» 
or  undertaking  in  writing,  as  aforesaid,  shall  for&t  and  pay 
the  sum  of  twen^  pounds. 

V.  And  be  it  rarther  enacted.  That  the  penalties  whidi  shall 
or  may  be  incurred  under  any  of  the  provisions  of  this  act,  and 
which  are  in  lieu  of  the  penaJties  imposed  by  the  said  act  of 
the  seventeenth  year  of  his  late  Ms^esty,  nay  be  sued  for,  le- 
cofvered,  levied,  mitigated,  and  applied  in  such  and  the  same 
manner  as  any  other  penalties  imposed  by  any  of  the  laws  now 
in  force  relating  to  the  duties  under  the  management  of  the  coba- 
missioners  of  stamps, 

VI.  And  be  it  roiiher  enacted.  That  the  governor  and  com* 
pany  of  the  Bank  of  England  shall,  and  xJ&y  tat  hereby  we* 
quired,  from  time  to  time,  and  from  and  after  the  passing  of 
this  act,  on  the  fifteenth  day  of  each  month  in  each  and  eveiy 


year  preceding  jLhe  fifth  dsy  of  April  1829,  (or  if  such  days,  or 
any  of  them,  ahall  happen  on  a  Sunday,  then  on  thenzteenth 
day  of  any  such  month  respectively),  to  cause  a  true  and  per- 
fect account  in  wnttng  to  be  taken  and  attested  by  the  proper 
officer,  of  the  total  niiHiber  of  notes  of  the  said  eovemor  and 
company,  imdier  the  Talue  of  five  pounds,  whum  shall  have 
been  issued  during  each  and  every  week  of  the  preceding  month, 
ending  on  tibe  Saturday  next  peoeding  such  days  respectiwiely, 
from  Monday  until  Saturday  m  each  and  every  week,  both  in- 
clusive, distinguishing  the  lespective  denominations  and  valoes 
of  such  notes,  and  also  stating  the  total  amount  aefeually  in  cir- 
oalaition  at  the  close  of  business  on  every  such  Saturday,  and 
ahallcause  such  account  to  be  transmitted  and  delivered  within 
three  days  after  such  fifteenth  day  of  each  and  every  such  month 
as  aforesaid,  to  one  of  the  secretaries  of  the  commisffloners  of 
his  Majesty's  tfeasory,  who  shall  and  they  are  hereby  required 
to  cause  the  same  to  be  published  forthwiw  in  the  London  Ga- 
zette, and  shall  also,  and  are  hereby  required  to  cause  a  copy 
of  such  account  to  be  laid  before  both  houses  of  parliament  at 
each  and  every  of  the  periods  above  mentioned,  if  parliament 
shall  at  such  times  be  sitting,  or  otherwise  within  ten  days  after 
the  next  meeting  of  parliament. 

VII.  And  be  it  forther  enacted.  That  from  and  after  the 
passing  of  this  act,  the  commissioners  of  stamps  shall  not  be 
empowered  to  provide  any  stamp  or  stamps  for  expressing  or 
denoting  the  duty  or  duties  payable  in  England  upon  any  pro- 
missoiv  note  for  the  payment  to  the  bearer  on  demand  of  any 
sum  of  money  less  than  the  sum  of  five  pounds ;  nor  ^hall  it  be 
lawftd  for  the  said  commissioners,  or  any  of  dieir  officers,  to 
stamp  any  promissory  note,  or  the  form  of  any  promissory  note, 
for  the  payment  to  the  bearer  on  demand  of  any  sum  of  money 
less  than  five  pounds. 

VIII.  And  whereas  the  sud  commissioners  of  stamps  did, 
in  pursuance  of  directions  in  that  behalf  from  the  commissioa- 
eis  of  his  Majesty's  treasury  of  the  united  kingdom  of  Great 
Britain  and  Ireland,  on  the  third  day  of  February  last  past, 
order  their  ofiicers  not  to  stamp  any  more  promissery  notes  for 
circulation  in  England  of  less  value  than  five  pounds ;  and  it  is 
e3[q)edient  that  the  said  commissioners  of  the  treasury  and  the 
commissioners  of  stamps,  ^id  all  persons  acting  under  their 
authority  in  that  behalf,  should  be  mdemntfied  fbr  having  so 
vespeotively  acted  without  the  authority  of  parliament ;  'be  it 
therefore  enacted.  That  the  said  commissioners  of  his  Majestv's 
treaauiy,  and  the  said  commissioners  of  stamps  respectively, 
aood  all  persons  who  shall  by  their  order,  in  pursuance  of  the 
said  directions,  haveiefused  to  stamp  any  sucn  notes,  or  to  do 
any  matter  or  thing  relating  thereto,  shall  be  and  are  iind  is 
heraby  saved  harmless,  indemnified,  and  discharged  in  respect 
thereof,  as  well  as  the  King's  Majesty,  bis  heirs  and  succes- 
sors, as  against  all  and  every  other  persons  and  person ;  and 
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that  aU  suite  and  proceedings  whateoever  toucbing  or  conceni' 
iDg  Bay  matter  discharged  by  this  act,  shall  be  and  the  same  ar& 
hereby  made  void  and  of  no  effect,  to  all  intente  and  purposes  ; 
any  law,  statute,  or  usage  to  the  contrary  notwithstanding. 

IX.  ProYided  always,  and  be  it  further  enacted.  That  no- 
thing  herein  contained  shall  extend  to  any  draught,  or  order 
drawn  by  any  person  or  persons  on  his,  her,  or  their  banker 
or  bankers,  or  on  any  person  or  persons  acting  as  such  banker 
or  bankers,  for  the  payment  of  money  held  by  such  banker  or 
bankers,  person  or  persons,  to  the  use  of  the  person  or  persons 
by  whom  such  draft  or  order  shall  be  drawn. 
.  X.  And  be  it  further  enacted,  That  every  promissory  note 
payable  to  bearer  on  demand,  for  any  sum  of  money  under  the 
sum  of  twenW  pounds,  which  shall  be  made  and  issued  after 
the  fifth  day  of  April,  1829,  shall  be  made  payable  at  the  bank 
or  place  where  the  same  shall  be  so  made  and  issued  as  afore- 
said: provided  always,  that  nothing  herein  contained  shall 
extend  to  prevent  any  such  promissory  note  from  being  made 
payable  at  several  places,  if  one  of  such  places  shall  be  the 
bank  or  place  where  the  same  shall  be  so  issued  as  aforesaid. 

XI.  And  be  it  further  enacted.  That  thb  act  may  be  altered, 
amended,  or  repealed,  by  any  act  or  acte  to  be  made  in  this 
present  session  of  parliament. 

No.  IV.— 9  Geo.  4.  c.45. 

An  Act  to  restrain  the  N^tiation,  in  England,  of  Promissory 
Notes  and  Bills  under  a  limited  sum,  issued  in  Scotland  or 
Ireland.  [1  dth  July  1838.} 

Whereas  an  act  was  passed  in  the  seventh  year  of  his  pre- 
sent majesty's  reign,  intituled  An  Act  to  limit,  and  after  a  eer" 
tain  period  to  prohibit  ^  the  issuing  of  Promissory  Notes  under  a 
limited  Sum  in  England ;  and  doubte  may  arise  how  far  the 
provisions  of  the  said  act  may  be  effectual  to  restrain  the  cir- 
culating in  England  of  certain  notes,  drafts,  or  undertakings 
made  or  issued  in  Scotland  or  Ireland  :  Be  it  therefore  enacted 
by  the  king's  most  excellent  majesty,  by  and  with  the  advice 
and  consent  of  the  lords  spiritual  and  temporal,  and  commons, 
in  this  present  parliament  assembled,  and  by  the  authority  of 
the  same.  That  if  any  body  politic  or  corporate,  or  person  or 
persons,  shall,  after  the  fifth  day  of  April  one  thousand  eight 
hundred  and  twenty-nine,  by  any  art,  device,  or  means  what- 
soever, publish,  utter,  negotiate,  or  transfBr,  in  any  part  of 
England,  any  promissory  or  other  note,  draft,  engagement,  or 
undertaking  in  writing,  made  payable  on  demand  to  bearer 
thereof,  and  being  negotiable  or  transferable,  for  the  payment 
of  any  sum  of  money  less  than  five  pounds,  or  on  which  less 
than  the  sum  of  five  pounds  shall  remain  undischarged,  which 
shall  have  been  made  or  issued,  or  shall  purport  to  have  been 
made  or  issued,  in  Scotland  or  Ireland,  or  elsewhere  out  of 
England,  wheresoever  the  same  shall  or  may  be  payable,  every 
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such  body  politic  or  corporate,  or  person  or  persons,  so  publish- 
ing, uttering,  'negotiating,  or  transferring  any  such  note,  bill, 
draft,  engagement,  or  undertaking,  in  any  part  of  England, 
shall  forfeit  and  pay  for  eveiy  such  offisnce  any  sum  not  ex- 
ceeding twen^  pounds  nor  less  than  five  pounds,  at  the  discre- 
tion of  the  justice  of  tiie  peace  who  shall  hear  and  determine 
such  offence. 

II.  And  be  it  further  enacted.  That  the  penalties  which 
may  be  incurred  under  the  provisions  of  this  act  shall  and  may 
be  recovered  in  a  summary  way,  by  information  on  complaint, 
before  a  justice  or  justices  of  the  peace,  and  shall  be  levied 
and  applied  in  the  manner  directea  by  an  act  passed  in  the 
forty-eighth  year  of  the  reign  of  his  late  majesty  king  George 
the  third,  intituled  An  Act  to  restrain  the  ifegotiatum  rf  Pro- 
mistory  Notes  and  Inland  Bills  of  Exchange  under  a  limited 
Sum  in  England,  with  respect  to  the  penalties  by  the  said  last- 
mentioned  act  imposed,  and  all  and  every  the  clauses  and  pro- 
visions in  the  said  last  mentioned  act  contained,  relating  to  the 
lecoveiy  and  application  of  the  penalties  thereby  imposed,  shall 
be  applied  and  put  in  execution  for  the  recovery  and  applica- 
tion of  the  penalties  by  this  act  imposed,  as  fully  and  effectually, 
to  all  intents  and  purposes,  as  if  such  clauses  and  provisions 
had  been  herein  repeated  and  expressly  re-enacted. 

IIL  Provided  always,  and  be  it  enacted.  That  it  shall  and 
may  be  lawful  for  the  lord  high  treasurer,  or  for  the  commis- 
sioners of  his  majesty's  treasury,  or  any  three  or  more  of  them, 
to  order  and  direct  that  the  whole  or  any  part  of  any  penalty 
which  shall  be  incurred  under  this  act  shall  and  may  be  re- 
mitted, or  mitigated  or  abated  to  such  amount,  and  in  such 
manner  and  upon  such  conditions  as  to  such  lord  high  trea- 
surer or  commissioners  of  the  treasuiy  may  seem  fit  and 
proper. 

iV.  Provided  always,  and  be  it  further  enacted.  That  no- 
thing herein  contained  shall  extend  to  any  draft  or  order  drawn 
by  any  person  or  persons  on*  his,  her,  or  their  banker  or 
hankers,  or  on  any  person  or  persons  acting  as  such  banker  or 
bankers,  for  the  payment  of  money  held  by  such  banker  or 
bankers,  person  or  persons,  to  the  use  of  the  person  or  per- 
sons by  wnom  such  draft  or  order  shall  be  drawn. 

No.  V.  —  9  Geo.  4.  c.  xxiii. 

An  Act  to  enable  Bankers  in  England  to  issue  certain  unstamped 
Promissory  Notes  and  Bills  of  Exchange,  upon  Payment  of 
a  Composition  in  lieu  of  the  Stamp  Duties  thereon. 

[19tii  June  1828.] 

Whereas  it  is  expedient  to  permit  all  persons  carrying  on  the 
business  of  bankers  in  England  (except  within  the  city  of  Lon- 
don, or  within  three  miles  thereof,)  to  issue  their  promissory 
notes  payable  to  bearer  on  demand,  or  to  order  within  a  limited 
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period  after  tight,  and  to  draw  biib  of  excbaxige  payable  to 
order   on   demand,  or  within  a  liiuited  period   after  sight 
or  dale,  on  uaeCamped  paper,  upon  jpayment  of  a  composi* 
tion  in  lien  of  the  stamp  duties  which  would  otherwise  he 
payable  upon  such  notes  and  bills  vespectivdy,  and  sobject 
to  the  regulations  herein-after  inentioned ;  be  it  therefore  en* 
acted  by  the  king's  most  excellent  majesty,  by  and  with  the 
advice  and  consent  of  the  lords  spiritual  and  temporal  and  com- 
mons, in  this  present  parliament  assembled,  and  by  the  authori^ 
of  the  same,  Tliatirom  and  after  the  first  darof  July,  one  thou- 
sand eight  hundred  and  twenty-eight,  it  shall  be  lawiiil  for  any 
person  or  persons  carrying  on  die  business  of  a  banker  or  bank* 
ers  in  England,  (except  within  the  ci^  of  London,  or  within 
three  miles  thereof,)  having  first  duly  obtained  a  licence  for 
that  purpose,  and  given  security  liybond  in  mannor  herein-after 
mentioned,  to  issue,  on  unstatmped  paper,  promissory  notes  for 
any  sum  of  money  amounting  to  five  pounds  or  upwards,  ex- 
pressed to  be  payable  to  the  bearer  on  demand,  or  to  order,  at 
any  period  not  exceeding  seven  days  after  sight ;  and  also  to 
draw  and  issue,  on  unstamped  paper,  bills  of  exchan^,  ex- 
pressed to  be  payable  to  order  on  demand,  or  at  any  period  not 
exceeding  seven  days  after  sight,  or  twenty-one  days  after  the 
date  thereof;  provided  such  bills  of  exchan^  be  drawn  upon  a 
person  or  persons  carrying  on  the  business  of  a  banker  or  bank- 
ers in  London,  Westminster,  or  the  borough  of  Southwark,  or 
provided  such  bills  of  exchange  be  drawn  by  any  banker  or 
bankers,  at  a  town  or  place  where  he  or  they  shall  be  duly  li- 
censed to  issue  unstamped  notes  and  bills  under  the  authority 
of  this  act,  upon  himself  or  themselves,  or  hb  or  their  copart- 
ner or  copartners,  payable  at  any  other  town  or  place  where 
such  banker  or  bankers  shall  also  be  duly  licensed  to  issue  such 
notes  and  bills  as  aforesaid. 

IL  And  be  it  enacted,  that  it  shall  be  lawful  for  any  two  or 
more  of  the  commissioners  of  stamps,  to  grant  to  all  persons 
carrying  on  the  business  of  bankeis  in  England  (exce|»t  as 
aforesaid,)  who  shall  require  the  same,  licenses  authorising 
such  persons  to  issue  such  promissory  notes,  and  to  draw  and 
issue  such  bills  of  exchange  as  aforessud,  on  unstamped  paper  ; 
which  said  licenses  shall  be,  and  are  hereby  respectively  charged 
with  a  stamp  duty  of  thirty  pounds  for  every  such  license* 

III.  And  be  it  further  enacted,  that  a  separate  licence  shall 
be  taken  out  in  respect  of  every  town  or  place  where  any  such 
unstamped  promissory  notes  or  bills  of  exchange  as  aforesaid 
shall  be  issued  or  drawn  :  provided  always,  that  no  person  or 
persons  shall  be  obliged  to  take  out  more  than  four  licences 
in  all  for  any  number  of  towns  or  places  in  England  ;  and  in 
case  any  person  or  persons  shall  issue  or  draw  such  unstamped 
notes  or  bills  as  aforesaid,  at  more  than  four  difierent  towns  or 
or  places,  then,  after  taking  out  three  distinct  licences  for  three 
of  such  towns  or  places,  such  person  or  persons  shall  be  entitled 
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to  have  all  the  lest  of  such  towni  or  places  induded  in  a  fourth 
licence. 

IV.  And  be  it  further  enacted,  that  every  licence  granted 
under  the  authority  of  this  act  shall  specify  all  the  particulars 
tequiied  by  law  to  be  specified  in  licences  to  be  taken  out  by 
persons  issuing  pnmiissoiy  notes  payable  to  bearer  on  demand. 
and  allowed  tobere*issuea ;  and  every  such  licence  which  shall 
be  granted  between  the  tenth  day  of  October,  and  the  eleventh 
day  of  November,  in  any  year  shall  be  dated  on  the  eleventh 
day  of  October,  and  every  such  licence  which  shall  be  granted 
at  any  other  time  shall  be  dated  on  the  dav  on  which  the  same 
shall  be  granted ;  and  every  such  licence  shall  (notwithstanding 
any  alteration  which  may  take  place  in  any  copartnership  of  per- 
sons to  whom  the  same  shall  be  granted),  have  effect  and  con- 
tinne  in  force  from  the  day  of  the  date  theieof  until  the  tenth 
day  of  October,  then  next  following,  both  inclusive,  and  no  longer* 

V .  Provided  adways,  and  be  it  further  enacted,  That  where 
any  banker  or  bankers  shall  have  obtained  the  licence  required 
by  law  for  issuing  promissoiy  notes  pavable  to  bearer  on  de* 
nuind,  at  any  town  or  place  m  England,  and  during  the  con- 
tinuance of  such  licence  shall  be  desirous  of  taking  out  a 
licence  to  issue  at  the  same  town  or  place  unstamped  promis* 
sory  notes  and  bills  of  exchange  under  the  provisions  of  this 
act,  it  shall  be  lawful  for  the  commissioners  of  stamps  to  cancel 
and  allow  as  spoiled  the  stamp  upon  the  said  first-mentioned 
licence,  and  in  lieu  thereof  to  grant  to  such  banker  or  bankers  a 
licence  under  the  authority  of  this  act ;  and  every  such  last- 
mentioned  hoence  shall  also  authorise  the  issuing  and  re-issuing 
of  all  promissory  notes  payable  to  the  bearer  on  demand,  which 
such  banker  or  bankers  may  by  law  continue  to  issue  or  re-issue 
at  the  same  town  or  place,  on  paper  duly  stamped. 

VI.  Provided  always,  and  be  it  further  enacted.  That  if 
any  banker  or  bankers,  who  shall  take  out  a  licence  under 
the  authority  of  this  act,  shall  issue,  under  the  authority  of 
either  of  this  or  any  other,  act,  any  unstamped  promissory 
notes  for  payment  of  money  to  the  bearer  on  demand,  such 
banker  or  bankers  shall,  so  long  as  he  or  they  shall  continue 
Ucenaed  as  aforesaid,  make  and  issue  on  unstamped  paner  all  his 
or  their  promissory  notes  for  payment  of  money  to  the  bearer 
on  demand,  of  wnatever  amount  such  notes  may  be ;  and  it 
shall  not  be  lawful  for  such  banker  or  bankers,  during  the 
period  aforesaid,  to  issue  for  the  first  time  any  such  promissory 

.  note  as  aforesaid  on  stamped  paper. 

VII.  And  be  it  further  enacted.  That  before  any  licence 
shall  be  granted  to  any  person  or  persons  to  issue  or  draw  any 
unstamped  promissory  notes  or  bills  of  exchange  under  the 
authority  of  this  act,  such  person  or  persons  shall  give  security, 
hj  bond,  to  his  majesty,  his  heirs  and  successors,  with  a  con- 
dition, that  if  su(h  person  or  persons  do  and  shall  from  time  to 
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time  enter  or  caiue  to  be  eQtered  in  a  book  or  books  to  be  kept 
for  that  purpoee,  an  account  of  all  soch  unstamped  promissory 
notes  and  bills  of  exchange  as  he  or  they  shall  so  as  aforesaid 
issue  or  draw,  speciMng  the  amount  or  value  thereof  respec- 
tively,  and  the  several  dates  of  the  issuing  thereof ;  and  in  like 
manner  also,  a  similar  account  of  all  such  promissoiy  notes  as, 
having  been  issued  as  aforesaid,  shall  have  been  cancelled, 
and  the  dates  of  the  cancelling  thereof,  and  of  all  such  bills  of 
exchange  as,  having  been  drawn  or  issued  as  aforesaid,  shall 
have  been  paid,  and  the  dates  of  the  payment  thereof ;  and  do 
4nd  shall  from  time  to  time,  when  thereunto  requested,  produce 
and  show  such  accounts  to,  and  permit  the  same  to  be  ex- 
amined and  inspected  by,  the  said  commissioners  of  stamps,  or 
any  officer  of  stamps  appointed  under  the  hands  and  seals  of  the 
said  commissioners  for  that  purpose ;  and  also  do  and  shall 
deliver  to  the  said  commissioners  of  stamps  half-yearly,  (that 
is  to  say,)  within  fourteen  days  after  the  first  day  of  January 
and  the  first  day  of  July  in  every  year,  a  just  and  true  account 
in  writing,  veniied  upon  the  oaths  or  affimations,  (which  any 
justice  of  the  peace  is  hereby  empowered  to  administer,)  to  the 
•best  of  the  knowledge  and  belief  of  such  person  or  persons, 
and  of  his  or  their  cashier,  accountant,  or  chief  clerk,  or  of 
such  of  them  as  the  said  commissioners  shall  require,  of  the 
amount  or  value  of  all  unstamped  promissoiy  notes  and  bills  of 
exchange,  issued  under  the  provisions  of  this  or  any  former  act, 
in  circulation  within  the  meaning  of  this  act  on  a  given  day, 
(that  is  to  say,)  on  Saturday  in  every  week,  for  the  space  of 
half-a-year  prior  to  the  halNyearly  cUiy  immediately  preceding 
the  delivery  of  such  account,  together  with  the  average  amount 
or  value  of  such  notes  and  bills  so  m  circulation,  according  to 
such  account ;  and  also  do  and  shall  pay  or  cause  to  be  paid  to 
the  receiver  general  of  stamp  duties  in  Great  Bntain,  or  to 
some  other  person  duly  authorized  by  thd  commissioners  of 
stamps  to  receive  the  same,  as  a  composition  for  the  duties 
which  would  otherwise  have  been  payable  for  such  promissory 
notes  and  bills  of  exchange  issued  or  m  circulation  during  such 
half-year,  the  sum  of  three  shillings  and  sixpence  for  every  one 
hundred  pounds,  and  also  for  the  fractional  part  of  one  hun- 
dred pounds,  of  the  said  average  amount  or  value  of  such  notes 
and  bills  in  circulation,  accoitling  to  the  true  intent  and  mean- 
ing of  this  act ;  and  on  due  performance  thereof  such  bond  shall 
be  void,  but  otherwise  the  same  shall  be  and  remain  in  full 
force  and  virtue. 

VIII.  And  be  it  further  enacted,  That  every  unstamped 
promissory  note  payable  to  the  bearer  on  demand,  issued  under 
the  provisions  of  this  act,  shall,  for  the  purpose  of  payment  of 
duty,  be  deemed  to  be  in  circulation  from  the  day  of  the  issu- 
ing to  the  day  of  the  cancelling  thereof,  both  days  inclusive, 
excepting  nevertheless  the  period  during  which  such  note  shall 
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be  in  the  hands  of  the  banker  or  bankers  who  first  issued  the 
same,  or  by  whom  the  same  shall  be  expressed  to  be  payable ; 
and  that  every  unstamped  promissory  note  payable  to  order,  and 
every  unstamped  bill  of  exchange  so  as  aforesaid  issued,  shall 
for  the  purpose  aforesaid  be  deemed  to  be  in  circulation  from 
the  day  of  the  issuing  to  the  aay  of  the  payment  thereof,  both 
days  inclusive :  provided  always,  that  every  such  promissory 
note  payable  to  order,  and  bill  of  exchange  as  aforesaid,  which 
shall  be  paid  in  less  than  seven  days  from  the  issuing  thereof, 
shall,  for  the  purpose  aforesaid,  be  included  in  the  account  of 
notes  and  bills  in  circulation  on  the  Saturday  next,  after  the 
day  of  the  issuing  thereof,  as  if  the  same  were  then  actually  in 
circulation. 

IX.  And  be  it  further  enacted,  That  in  every  bond  to  be 
given  pursuant  to  the  directions  of  this  act  the  person  or  per- 
sons  intending  to  issue  or  draw  any  such  unstamped  promissory 
notes  and  bills  of  exchange  as  aforesaid,  or  such  and  so  many 
of  the  said  persons  as  the  commissioners  of  stamps  shall  re- 
quire, shall  be  the  obligors  -,  and  every  such  bond  shall  be  taken  in 
the  sum  of  one  hundred  pounds,  or  in  such  larger  sum  as  the 
said  commissioners  of  stamps  may  judge  to  be  the  probable 
amount  of  the  composition  or  duties  that  will  be  payable  from 
such  person  or  persons,  under  or  bv  virtue  of  tliis  act,  during 
the  period  of  one  year ;  and  it  shall  be  lawful  for  the  said  com- 
missioners to  fix  the  time  or  times  of  payment  of  the  said  com- 
position or  duties,  and  to  specify  the  same  in  the  condition  to 
every  such  bond  ;  and  every  such  bond  may  be  required  to  be 
renewed  from  time  to  time,  at  the  discretion  of  the  said  com- 
missioners, and  as  often  as  the  same  shall  be  forfeited,  or  the 
parties  to  the  same,  or  any  of  them,  shall  die,  become  bank- 
rupt or  insolvent,  or  reside  in  parts  beyond  the  seas. 

X.  And  be  it  further  enacted.  That  if  any  alteration  shall  be 
made  in  any  copartnership  of  persons  who  shall  have  given  any 
such  security  by  bond  as  by  this  act  is  directed,  whether  such 
alteration  shall  be  caused  oy  the  death  or  retirement  of  one  or 
more  of  the  partners  of  the  firm,  or  by  the  accession  of  any 
additional  or  new  partner  or  partners,  a  fresh  bond  shall  be 
given  by  the  remaining  partner  or  partners,  or  the  persons  com- 
posing the  new  copartnership,  as  tne  case  may  be,  which  bond 
shall  be  taken  as  a  security  for  tlie  duties  which  may  be  due 
and  owing,  or  may  become  due  and  owing,  in  respect  of  the 
unstamped  notes  and  bills  which  shall  have  been  issued  by  the 
persons  composing  the  old  copartnership,  and  which  shsul  be 
in  circulation  at  the  time  of  such  alteration,  as  well  as  for 
duties  which  shall  or  may  be  or  become  due  or  owing  in 
re  spect  of  the  unstamped  notes  and  bills  issued  or  to  be  issued 
b^  the  persons  composing  the  new  copartnership;  provided 
that  no  such  fresh  oond  shall  be  rendered  necessary  by  any 
such  alteration  as  aforesaid  in  any  copartnership  of  persons 
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•xceeding  six  in  number,  bat  that  the  bonds  to  be  given  by 
such  la&t-mentioned  copaitnenhipi  shall  be  taken  as  secnritiea 
for  all  the  duties  thej  may  incur  so  long  as  they  shall  exist, 
or  the  persons  composmg  the  same,  or  any  of  them,  shall  cany 
on  business  in  copartnership  together,  or  with  any  other  person 
or  persons,  notwithstanding  any  aJteration  in  such  copartner- 
ship ;  saving  always  the  power  of  the  said  commissioners  of 
stamps  to  require  a  new  bond  m  any  case  where  they  shall 
deem  it  necessary  for  better  securing  the  payment  of  the  said 
duties. 

XI.  And  be  it  further  enacted.  That  if  any  person  or  persons 
who  shall  have  g^ven  security,  by  bond,  to  his  majesty,  in  the 
manner  herein-before  directed,  shall  refiise  or  neglect  to  renew 
such  bond  when  forfeited,  and  as  often  as  the  same  is  by  this 
act  required  to  be  renewed,  such  person  or  persons  so  ofiending 
shall  for  every  such  offence  forfeit  and  pay  the  sum  of  one 
hundred  pounds. 

XII.  And  be  it  further  enacted.  That  if  any  person  or  per- 
sons who  shall  be  licensed  under  the  provisions  of  diis  act  shall 
draw  or  issue,  or  cause  to  be  drawn  or  issued,  upon  unstamped 
paper,  any  promissory  note  payable  to  order,  or  any  bill  of 
exchange  which  shall  bear  dale  subsequent  to  the  day  on  which 
it  shall  be  issued,  the  person  or  persons  so  oflSsnding  shall,  for 
every  such  note  or  bill  so  drawn  or  issued,  forfeit  the  sum  of 
one  hundred  pounds. 

XIII.  Provided  always,  and  be  it  further  enacted,  That 
nothing  in  this  act  contained  shall  extend  or  be  construed  to 
extend  to  ex^npt  or  relieve  from  the  forfeitures  or  penalties  im- 
posed by  any  act  or  acts  now  in  force,  upon  persons  issuii^ 
promissory  notes  or  bills  of  exchange  not  duly  stamped  as  the 
law  requires,  any  person  or  persons  who  undEer  any  colour  or 
pretence  whatever  shall  issue  any  unstamped  promissory  note 
or  bill  of  exchange,  unless  such  person  or  persons  shall  be  duly 
licensed  to  issue  such  note  or  bill  under  the  provisions  of  this 
act ;  and  such  note  or  bill  shall  be  drawn  and  issued  in  strict 
accordance  with  the  regulations  and  restrictions  herein  con- 
tained. 

XIV.  And  be  it  further  enacted.  That  all  pecuniary  for- 
feitures and  penalties  which  may  be  incurred  under  any  of  the 
provisions  of  this  act  shall  be  recovered  for  the  use  of  his 
majesty,  his  heirs  and  successors,  in  his  majesty's  Court  of 
Exchequer  at  Westminster,  by  action  of  debt,  bill,  plaint,  w 
information,  in  the  name  of  his  majesty's  attorney  or  solicitor- 
general  in  England. 

Xy.  Provided  always,  and  be  it  further  enacted,  That 
nothing  in  this  act  contained  shall  extend  or  be  construed  to 
extend  to  prejudice,  alter,  or  affect  any  of  the  rights,  powers, 
or  privileges  of  the  governor  and  company  of  the  Bank  of 
England. 
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XVI.  And  whereas  it  may  happen  that  bankers  who  may  be 
desiroos  to  issue  unstamped  promissory  notes  payable  to  bearer 
on  demand,  under  the  provisions  of  this  act,  may  have  pro* 
vided  themselves  with  stamps  for  such  notes,  which  may  not 
have  been  issued,  and  which  may  by  this  act  be  rendered 
useless  or  unnecessary,  and  it  is  expedient  to  enable  the  com- 
missioners oi  stamps  to  cancel  and  allow  such  stamps  in  manner 
herein-after  mentioned ;  be  it  therefore  enacted.  That  where 
any  banker  or  bankers,  who  shall  take  out  a  licence  under  the 
authority  of  this  act,  shall  have  in  his  or  their  possession 
stamps  for  re^issuable  promissory  notes  payable  to  the  bearer 
on  demand,  which  shall  be  rendered  useless  or  unnecessary  in 
consequence  of  such  banker  or  bankers  electing  to  issue  such 
notes  on  unstamped  paper  under  the  provisions  of  this  act,  it 
shall  be  lawful  for  the  said  commissioners  of  stamps,  and  they 
are  hereby  authorized  and  empowered  to  cancel  and  allow  such 
stamps  so  as  aforesaid  rendered  useless  or  unnecessary,  and  to 
repay  the  amount  or  value  thereof  in  money,  deducting  there- 
from the  sum  of  one  pound  ten  shillings  for  every  one  hundred 
pounds,  and  so  in  proportion  for  any  greater  or  less  sum  than 
one  hundred  pounds  ot  such  amount  or  value  ;  provided  proof 
be  made  by  affidavit  or  afiirmation,  to  the  satisfaction  of  the 
said  commissioners,  that  such  stamps  have  not  been  issued  ; 
and  provided  application  be  made  for  such  allowance  within 
six  calendar  months  next  after  the  passing  of  this  act. 
•    XVII.  And  be  it  further  enacted.  That  this  act  may  be 
altered,  amended,  or  repealed  by  any  act  or  acts  to  be  passed 
in  this  present  session  of  parliament. 

No.  Vi.— 65  Gm.  3.  c.  184. 

An  Act  for  repealing  the  Stamp  Duties  on  Deeds,  Law  Pro- 
ceedings, and  other  written  or  printed  Instruments,  and  the 
Duties  on  Fire  Insurances,  and  on  Legacies  and  Successions 
to  personal  Estate  upon  Intestacies,  now  payable  in  Great 
Bntain ;  and  for  granting  other  Duties  in  lieu  thereof. 

(I^.  JB.  The  new  dutiei  to  commence  and  take  place  from  and 
rfter  the  31it  August,  1815.) 

Section  X.  And  be  it  further  enacted.  That  from  and  after  the 
passing  of  this  act,  all  instruments  for  or  upon  which  any  stamp . 
or  stamps  shall  have  been  used  of  an  improper  denomination  or 
rate  of  duty,  but  of  equal  or  greater  value  in  the  whole  with  or 
than  the  stamp  or  stamps  which  ought  regularly  to  have  been  used 
thereon,  shall  nevertheless  be  deemed  valid  and  effectual  in 
the  law ;  except  in  cases  where  the  stamp  or  stamps  used  on  such 
instruments  shall  have  been  specially  appropriated  to  any  other 
instrument,  by  having  its  name  on  the  face  thereof. 

XI.  And  be  it  further  enacted.  That  if  any  person  or  persons 
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shall  make,  siga  or  issue,  or  cause  to  be  made,  signed,  or 
issued,  or  shall  accept  or  pay,  or  cause  or  permit  to  be  accepted 
or  paid,  any  bill  of  exchange,  draft  or  order,  or  promissory  note 
for  the  payment  of  money,  liable  to  any  of  the  duties  impeded 
by  this  act,  without  the  same  being  duly  stamped  for  denoting 
the  duty  hereby  charged  thereon,  he,  she  or  they  shall,  for 
every  such  bill,  draft,  order  or  note,  forfeit  the  sum  of  fifty 
pounds. 

XII.  And  be  it  further  enacted.  That  if  any  person  or  pei- 
sons  shall  make  and  issue,  or  cause  to  be  made  and  issued,  any 
bill  of  exchange,  draft  or  order,  or  promissory  note  for  the  pay* 
ment  of  money,  at  any  time  after  date  or  sight,  which  shadl 
bear  date  subseauent  to  the  day  on  which  it  shall  be  issued,  so 
that  it  shall  not  in  fact  become  payable  in  two  months,  if  made 
payable  after  date,  or  in  six^  days,  if  made  payable  after  sight, 
next  after  the  day  on  which  it  shall  be  issued,  unless  the  same 
shall  be  stamped  for  denoting  the  du^  hereby  imposed  on  a 
bill  of  exchange  and  promissory  note  for  the  payment  of  money 
at  any  time  exceeding  two  months  after  date,  or  sixty  days  after 
sight,  he,  she  or  they  shall,  for  every  such  bill,  draft,  order  or 
note,  foriieit  the  sum  of  one  hundred  pounds. 

XIII.  And  for  the  more  effectually  preventing  of  frauds  and 
evasions  of  the  duties  hereby  granted  on  the  bilk  of  exchange* 
drafts,  or  orders  for  the  payment  of  money,  under  colour  of  the 
exemption  in  favour  of  drafts  or  orders  upon  bankers,  or  persons 
acting  as  bankers,  contained  in  the  schedule  hereunto  annexed, 
be  it  further  enacted,  that  if  any  person  or  persons  shall,  after  the 
thirty-first  day  of  August,  one  thousand  eignthundred  and  fifteen, 
make  and  issue,  or  cause  to  be  made  and  issued,  any  bill, 
draft  or  order,  for  the  payment  of  money  to  the  bearer  on  de- 
mand, upon  any  banker  or  bankers,  or  any  person  or  persons 
acting  as  a  banker  or  bankers,  which  shall  be  dated  on  any  day 
subsequent  to  the  day  on  which  it  shall  be  issued,  or  which 
shall  not  truly  specify  and  express  the  place  where  it  shall  be 
issued,  or  which  shall  not  in  every  respect  fall  within  the  said 
exemption,  unless  the  same  shall  be  duly  stamped  as  a  bill  of 
exchange  according  to  this  act,  the  person  or  persons  so  offend- 
ing shall,  for  eveir  such  bill,  draft  or  order,  forfeit  the  sum  of 
one  hundred  pounds ;  and  if  any  person  or  persons  shall  know- 
ingly receive  or  take  any  such  bill,  draft,  or  order,  in  payment 
of  or  as  a  security  for  the  sum  therein  mentioned,  he,  she  or 
they  shall,  for  every  such  bill,  draft  or  order,  forfeit  the  sum  of 
twenty  pounds ;  and  if  any  banker  or  bankers,  or  any  person  or 
persons  acting  as  a  banker,  upon  whom  any  such  bill,  draft  or 
order  shall  be  drawn,  shall  pay  or  cause  or  permit  to  be  paid, 
the  sum  of  money  therein  expressed,  or  any  part  thereof,  know- 
ing the  same  to  be  post-dated,  or  knowing  that  the  place  where 
it  was  issued  is  not  truly  specified,  and  set  forth  therein,  or 
knowing  that  the  same  does  not  in  any  other  respect  fall  within 
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the  said  exemption,  then  the  banker  or  bankers,  or  person  or 
persons  so  ofiending,  shall,  for  every  such  bill,  draft  or  order, 
forfeit  the  sum  of  one  hundred  pounds,  and  moreover  shall  not 
be  allowed  the  money  so  paid  or  any  part  thereof,  in  account 
against  the  person  or  persons  by  or  for  whom  such  bill,  draft  or 
or  order  shall  be  drawn,  or  his,  her  or  their  executors  or  admi- 
nistrators, or  his,  her  or  their  assignees  or  creditors  in  case  of 
bankruptcy  or  insolvency,  or  any  o&er  person  or  persons  claim- 
ing under  him,  her  or  them. 

XIV.  And  be  it  further  enacted.  That  from  and  after  the 
thirty -first  day  of  August,  one  thousand  eight  hundred  and  fif- 
teen, it  shall  be  lawful  for  any  banker  or  bankers,  or  other  person  or 
persons  who  shall  have  made  and  issued  any  promissory  notes 
for  the  payment  to  the  bearer  on  demand,  of  any  sum  of  money 
not  exceeding  one  hundred  pounds  each,  duly  stamped  according 
to  the  directions  of  this  act,  to  re-issue  the  same  from  time  to  time, 
after  payment  thereof,  as  often  as  he,  she  or  they  shall  think  fit, 
without  being  liable  to  pay  any  further  duty  in  respect  thereof ; 
and  that  all  promissory  notes  so  to  be  re-issued  as  aforesaid, 
shall  be  good  and  valid  and  as  available  in  the  law  to  all  in- 
tents and  purposes  as  they  were  upon  the  first  issuing  thereof. 

XV.  And  be  it  fiirther  enacted.  That  no  promissory  note  for 
the  payment  to  the  bearer  on  demand,  of  any  sum  of  money  not 
exceeding  one  hundred  pounds,  which  shall  have  been  made 
and  i^isued  by  any  bankers  or  other  persons  in  partnership,  and 
for  which  the  proper  stamp  duty  shall  have  been  once  paid  ac- 
cording to  the  provisions  of  this  act,  shall  be  deemed  liable  to 
the  payment  of  any  further  duty,  although  the  same  shall 
be  re-issued  by  and  as  the  note  of  some  only  of  the  persons 
who  originally  made  and  issued  the  same,  or  by  and  as  the  note 
of  any  one  or  more  of  the  persons  who  originally  made  and 
issued  the  same,  and  any  other  person  or  persons  in  partnership 
with  him  or  them  jointly  ;  nor  although  such  note,  if  made  pay- 
able at  any  other  than  the  place  where  drawn,  shall  be  re-is- 
sued with  any  alteration  therein  only  of  the  house  or  place  at 
which  the  same  shall  have  been  at  first  made  payable. 

XVI.  And  be  it  further  enacted.  That  all  promissory  notes 
for  the  payment  to  the  bearer  on  demand  of  any  sum  of  money, 
which  shall  have  been  actually  and  bond  fide  issued  and  in.  cir- 
culation, before  or  upon  the  said  thirty-first  day  of  August,  one 
thousand  eight  hundred  and  fifteen,  duly  stamped  according  to 
the  aforesaid  act  of  the  forty-eighth  year  of  his  majesty's  reign, 
and  which  shall  then  be  re-issuable  within  the  intent  and  mean- 
ing tA  that  act,  or  of  an  act  passed  in  the  fifty- third  year  of 
his  majesty's  reign,  for  altering,  explaining,  and  amending  the 
said  former  act,  with  regard  to  the  duties  on  re-issuable  pro- 
missory notes,  shall  continue  to  be  re-issuable  until  the  expira- 
tion of  three  years  from  the  date  thereof  respectively,  but  not 
afterwards,  without  payment  of  any  further  duty  for  the  same ; 
and  if  any  banker  or  bank«rs,.or  other  person  or  persons,  shall 
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«t  any  time  after  the  said  thirty-fint  day  of  August,  issue,  or 
cause  to  be  issued  for  the  Srst  time,  any  promissory  note  for  the 
payment  of  money  to  the  bearer  on  demand,  bearing  date  be- 
tore  or  upon  that  day,  he,  she  or  they  shall,  for  efeiy  such  pro- 
missory note,  forfeit  the  sum  of  fifty  pounds. 

XVII.  Provided  always,  and  in  regard  that  certain  bankers 
in  Scotland  have  issued  promissory  notes  for  the  payment  to  the 
bearer  on  demand  of  a  sum  not  exceeding  two  pounds  aad  two 
shillings  each,  with  the  dates  thereof  printed  therein,  and  many 
such  notes  have  been  but  recently  issued  for  the  first  time,  al- 
though they  may  appear  by  the  date  to  be  of  more  than  three  years 
8tan£ng ;  be  it  farther  enacted,  that  all  such  promissory  notes  as 
last-mentioned,  which  shall  have  been  actually  and  bona  fide 
issued  and  in  circulation  before  or  upon  the  said  thirty-first  day 
of  Ausust,  one  thousand  eight  hundred  and  fifteen,  duly  stamped 
acconung  to  the  said  act  of  the  forty-eighth  year  of  his  ma- 
jesty's reign,  and  which  shall  bear  a  printed  date  prior  to  the 
thirty-first  day  of  August,  one  thousand  eight  hundred  and 
thirteen,  shall  continue  to  be  re-issuable  until  the  thirty-first  day 
of  August,  one  thousand  eight  hundred  and  sixteen,  but  not 
afterwards,  veithout  payment  of  any  further  duty  for  the  same ; 
and  if  any  banker  or  bankers,  or  other  person  or  persons,  shall 
at  any  time  after  the  said  thirty-first  day  of  August,  one  thou- 
sand eight  hundred  and  fifteen,  issue,  or  cause  to  be  issued  for 
the  first  time,  any  such  promissory  note,  bearing  a  printed  date 
prior  to  the  said  thirty-first  day  of  August,  one  thousand  eight 
hundred  and  thirteen,  he  or  th^  shall,  for  every  promissory 
note  so  issued,  forfeit  the  sum  of  fifty  pounds. 

XVIII.  And  be  it  further  enacted.  That  from  and  after  the 
thirty-first  day  of  August,  one  thousand  eight  hundred  and  fif- 
teen, it  shall  not  be  lawftil  for  any  banker  or  bankers,  or  other 
person  or  persons,  to  issue  any  promissory  note  for  the  payment 
of  money  to  the  bearer  on  demand,  liable  to  any  of  the  duties 
imposed  by  this  act,  with  the  date  printed  therem ;  and  if  any 
banker  or  bankera,  or  other  person  or  persons  shall  issue,  or 
cause  to  be  issued,  any  such  promissoiy  note  with  the  date 
printed  therein,  he  or  they  shall,  for  every  promissory  note  so 
issued,  forfeit  the  sum  of  fifty  pounds. 

XIX*  And  be  it  further  enacted.  That  all  promissory  notes 
hereby  allowed  to  continue  re-issuable  for  a  limited  period,  but 
not  afterwards,  shall  upon  the  payment  thereof  at  any  time 
after  the  expiration  of  such  period,  and  all  promissory  notes, 
bills  of  exchange,  drafts  or  orders  for  money,  not  hereby  allowed 
to  be  re-issued,  shall,  upon  any  payment  thereof,  be  deemed 
and  taken  respectively  to  be  thereupon  wholly  discharged,  va- 
cated and  satisfied,  and  shall  be  no  longer  negotiable  or  avail* 
able  in  any  manner  whatsoever,  but  shall  be  forthwith  cancelled 
by  the  person  or  persons  paying  the  same ;  and  if  any  peiaon 
or  persons  shall  re-issue,  or  cause  or  permit  to  be  re-issued,  any 
promissory  note  hereby  allowed  to  be  re-issued  for  a  limited  p^ 
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riod  85  aforesaid,  at  any  time  after  the  expiration  of  the  term 
or  period  allowed  for  that  purpose ;  or  if  any  person  or  persons 
shall  re-issne,  or  cause  or  permit  to  be  re-issued,  any  promissory 
note,  bill  of  exchange,  draft  or  order  for  money,  not  hereby  al- 
lowed to  be  re-issued  at  any  time  after  the  payment  thereof ;  or 
if  any  person  or  persons  paying  or  causing  to  be  paid  any  such 
note,  bill,  draft  or  order  as  aforesaid,  shall  refuse  or  neglect  to 
cancel  the  same,  according  to  the  directions  of  this  act,  then 
and  in  either  of  those  cases,  the  person  or  persons  so  ofiending 
shall,  for  every  such  note,  bill,  draft  or  order,  as  aforesaid,  for- 
feit the  sum  of  fifty  pounds  ;  and  in  case  of  any  such  note,  bill, 
draft  or  order,  being  re-issued  contrary  to  the  intent  and  mean- 
ing of  this  act,  the  person  or  persons,  re-issuing  the  same,  or 
causing  or  permitting  the  same  to  be  re-issued,  shall  also  be 
answerable  and  accountable  to  his  majesty,  his  heiis  and  suc- 
cessors, for  a  further  duty  in  respect  of  every  such  note,  bill, 
draft  or  order,  of  such  and  the  same  amount  as  would  haVe 
been  chargeable  thereon,  in  case  the  same  had  been  then  issued 
for  the  first  time,  and  so  from  time  to  time  as  often  as  the  same 
shall  be  so  re-issued ;  which  further  duty  shall  and  may  be 
sued  for  and  recovered  accordingly,  as  a  debt  to  his  majesty, 
his  heirs  and  successors ;  and  if  any  person  or  persons  shall  re- 
ceive or  take  any  such  note,  bill,  drslft  or  order,  in  payment  of 
or  as  a  security  for  the  sum  therein  expressed,  knovnng  the 
same  to  be  re-issued  contrary  to  the  intent  and  meaning  of  this 
act,  he,  she  or  they  shall,  for  every  such  note,  bill,  draft  or 
order,  forfeit  the  sum  of  twenty  pounds. 

XX.  And  be  it  further  enacted.  That  all  promissory  notes 
and  bank  post  bills,  which  shall  be  issued  by  the  governor  and 
company  of  the  Bank  of  England,  from  and  after  the  said 
thirty-first  day  of  August,  one  thousand  eight  hundred  and 
fifteen,  shall  be  freed  and  exempted  from  all  the  duties  hereby 
granted ;  and  that  it  shall  be  lawful  for  the  said  governor  and 
company  to  re-issue  any  of  their  notes  after  payment  thereof, 
as  often  as  they  shall  think  fit. 

XXI.  And  be  it  further  enacted.  That  the  composition  pay- 
able by  the  said  governor  and  company  of  the  Bank  of  England 
for  the  stamp  duties  on  their  promissory  notes,  and  bank  post 
bills,  under  the  aforesaid  act  of  the  forty-eighth  year  of  his 
majesty's  reign,  shall  cease  firom  the  fifth  day  of  April  last,  and 
that  the  said  governor  and  company  shall  deliver  to  the  said 
commissioDers  of  stamps,  within  one  calendar  month  after  the 
passing  of  this  act,  and  afterwards  on  the  first  day  of  May  in 
every  year  whilst  the  present  stamp  duties  shall  remain  in  force, 
a  just  and  true  account,  verified  by  the  oath  of  their  chief  ac- 
countant, of  the  amount  or  value  of  all  their  promissory  notes 
and  bank  post  bills  in  circulation,  on  some  given  day  in  every 
week,  for  the  sfiace  of  three  years  preceding  the  sixth  day  of 
April,  in  the  year  in  which  the  account  shall  be  delivered. 
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together  with  the  average  'amount  or  value  thereof,  according 
to  such  account ;  and  the  said  governor  and  company  shall  pay 
into  the  hands  of  the  receiver  general  of  the  stamp  duties  in 
Great  Britain,  as  a  composition  for  the  duties  which  would 
otherwise  have  been  payable  for  their  promissory  notes  and 
bank  post  bills  issued  within  the  year,  reckoning  from  the  fifth 
day  of  April  preceding  the  delivery  of  the  said  account,  the 
sum  of  three  thousand  five  hundred  pounds  for  eveiy  million, 
and  after  that  rate  for  half  a  million,  but  not  for  a  less  sum 
thaa  half  a  million,  of  the  said  averaee  amount  or  value  of 
their  said  notes  and  bank  post  bills  in  circulation ;  and  that 
one  half  part  of  the  sum  so  to  be  ascertained  as  aforesaid  for 
each  year's  composition,  shall  be  paid  on  the  first  day  of  Oc- 
tober, and  the  other  half  on  the  first  day  of  April  next  after  the 
delivery  of  such  account  as  aforesaid. 

XXII.  Provided  always,  and  be  it  further  enacted.  That 
upon  the  said  governor  and  company  resuming  their  payments 
in  cash,  a  new  arrangement  for  the  composition  for  tne  stamp 
duties,  payable  on  their  promissory  notes  and  bank  post  bills, 
shall  be  submitted  to  parliament. 

XXIII.  And  be  it  further  enacted.  That  from  and  after  the 
thiily-first  day  of  August,  one  thousand  eight  hundred  and 
fifteen,  it  shall  be  lawful  for  the  governor  and  company  of  the' 
Bank  of  Scotland,  and  the  Royal  Bank  of  Scotland,  and  the 
British  Linen  Company  in  Scotland  respectively,  to  issue  their 
promissory  notes  for  the  sums  of  one  pound,  one  guinea,  two 
pounds,  and  two  guineas,  payable  to  the  bearer  on  demand,  on. 
unstamped  paper,  in  the  same  manner  as  they  were  authorized 
to  do  by  the  aforesaid  act  of  the  forty-eighth  year  of  his  ma- 
jesty's reign ;  they  the  said  governor  and  company  of  the  Bank 
of  Scotland,  and  the  Royal  Bank  of  Scotland,  and  British 
Linen  Company,  respectively  giving  such  security,  and  keeping 
and  producing  true  accounts  ef  all  the  notes  so  to  be  issued  by 
them  respectively,  and  accounting  for  and  paying  the  several 
duties  payable  in  respect  pf  such  notes,  in  such  and  the  same 
manner,  in  all  respects,  as  is  and  are  prescribed  and  required 
by  the  said  last-mentioned  act,  with  regard  to  the  notes  thereby 
allowed  to  be  issued  by  them  on  unstamped  paper,  and  also 
to  re-issue  such  promissory  notes  respectively,  from  time  to 
time  after  the  payment  thereof,  as  often  as  they  shall  think  fit. 

XXIV.  And  be  it  further  enacted.  That  from  and  after 
the  tenth  day  of  October,  1815,  it  shall  not  be  lawful  for  any 
banker  or  bankers,  or  other  person  or  persons  (except  the  go- 
vernor and  company  of  the  bank  of  England),  to  issue  any 
promissory  notes  for  money  payable  to  the  bearer  on  demand, 
hereby  charged  with  a  duty  and  allowed  to  be  re-issued  as 
aforesaid,  without  taking  out  a  licence  yearly  for  that  purpose ; 
which  licence  shall  be  granted  by  two  or  more  of  the  said  com- 
missionei-s  of  stamps  for  the  time  being,  or  by  some  person  s)U- 
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thorized  in  that  behalf  by  the  said  commissioners,  or  the  major 
part  of  them,  on  payment  of  the  duty  charged  thereon  in  the 
schedule  hereunto  annexed;  and  a  separate  and  distinct  li- 
cence shall  be  taken  out,  for  or  in  respect  of  every  town  or 
place  where  any  such  promissory  notes  shall  be  issued  by,  or 
by  any  agent  or  agents  for  or  on  account  of,  any  banker  or 
bankers  or  other  person  or  persons ;  and  every  such  licence 
shall  specify  the  proper  name  or  names  and  place  or  places  of 
abode  of  the  person  or  persons,  or  the  proper  name  and  descrip^ 
tion  of  any  body  corporate  to  whom  the  same  shall  be  granted, 
and  also  the  name  of  the  town  or  place  where,  and  the  name 
of  the  bank,  as  well  as  the  partnership,  or  other  name,  style,  or 
firm  under  which  such  notes  are  to  be  issued ;  and  where  any 
such  licence  shall  be  granted  to  persons  in  partnership,  the 
same  shall  specify  and  set  forth  the  names  and  places  of  abode 
of  all  the  persons  concerned  in  the  partnership,  whether  all 
their  names  shall  appear  on  the  promissory  notes  to  be  issued 
by  them  or  not ;  and  in  default  thereof  such  licence  shall  be 
absolutely  void ;  and  every  such  licence  which  shall  be  granted 
between  the  tenth  day  of  October  and  the  eleventh  day  of  No* 
vember  in  any  year,  shall  be  dated  on  the  eleventh  day  of  Oc* 
tober ;  and  every  such  licence,  whiUch  shall  be  granted  at  any 
other  time,  shall  be  dated  on  the  day  on  which  the  same  shall 
be  granted ;  and  every  such  licence  respectively  shall  have 
-effect  and  continue  in  force  from  the  day  of  the  date  thereof 
until  the  tenth  day  of  October  following,  both  inclusive. 

XXV.  Provided  always,  and  be  it  further  enacted.  That  no 
banker  or  bankers,  person  or  persons,  .shall  be  obliged  to  take 
out  more  than  four  licences  in  all,  for  any  number  of  towns  or 
places  in  Scotland ;  and  in  case  any  banker  or  bankers,  person 
or  persotta  shall  issue  such  promissory  notes  as  aforesaid,  by 
themselves  or  their  agents,  at  more  tnan  four  different  towns  or 
places  in  Scotland,  then,  after  taking  out  three  distinct  licences 
for  thr^  of  such  towns  or  places,  such  banker  or  bankers,  per- 
son or  persons,  shall  be  entitled  to  have  all  the  rest  of  such 
towns  or  places  included  in  a  fourth  licence. 

XXVI.  Provided  also,  and  belt  further  enacted,  That  where 
any  banker  or  bankers,  person  or  persons  applying  for  a  licence 
under  this  act,  would  under  the  said  act  of  the  forty-eighth 
year  of  his  majesty's  reign,  have  been  entitled  to  have  two  or 
more  towns  or  places  in  England,  included  in  one  licence,  if 
this  act  had  not  been  made,  such  banker  or  bankers,  person  or 
peisons,  shall  have  and  be  entitled  to  the  like  privilege  under 
this  act. 

XXVII.  And  be  it  further  enacted.  That  the  banker  or 
bankers,  or  other  person  or  persons  applying  for  any  such  li- 
cence as  aforesaid,  shall  produce  and  leave  with  the  proper 
officer,  a  specimen  of  the  promissory  notes  proposed  to  be  is- 
sued by  him  or  them,,  to  the  intent  that  the  licence  may  be 
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framed  aoeerdiDgly ;  and  if  any  banker  or  banken,  or  other 
person  orpersons  (eicept  the  said  governor  and  company  of  the 
bank  of  ^^and)  shall  issue  or  cause  to  be  issued  by  any  agent, 
any  promisspry  note  for  money  payable  to  the  bearer  on  de- 
mand, hereby  charged  with  a  duty,  and  allowed  to  be  re-issued 
as  sforesaid,  without  being  licensed  so  to  do  in  the  manner 
aforesaid,  or  at  any  other  town  or  place,  or  under  any  other 
name,  style,  or  firm  tbaa  shall  be  specified  in  his  or  their  li- 
cence, the  banker  or  bankers,  or  other  person  or  persons  so 
oflending,  shall,  for  every  such  ofienoe,  forfeit  the  sura  of  one 
hundred  pounds. 

XXVIII.  And  be  it  further  enacted.  That  where  any  such 
lioenee  as  aforesaid  shall  be  granted  to  any  persons  in  partner- 
ship, the  same  shall  continue  in  force  for  the  issuing  of  pro- 
missory notes  duly  stamped,  under  the  name,  style,  or  firm 
therein  specified,  until  the  tenth  day  of  October  inclusive  fol- 
lowing the  date  thereof,  notwithstanding  any  alteration  in  the 
partnership. 

XXIX.  And  be  it  farther  enacted.  That  from  and  after  the 
passing  of  this  act  promissory  notes  for  the  payment  of  money 
to  the  bearer  on  demand,  made  out  of  Great  Britain,  or  pur- 
porting to  be  made  out  of  Great  Britain,  or  purporting  to  be 
made  by  or  on  the  behalf  of  any  person  or  persons  resident  out 
of  Great  Britain,  shall  not  be  negotiable  or  negotiated,  or  cir- 
culated or  paid  in  Great  Britain,  whether  the  same  shall  be 
made  payaole  in  Great  Britain  or  not,  unless  the  same  shaH 
have  paid  such  duty,  and  be  stamped  in  such  manner  as  the 
law  requires  for  promissory  notes  of  the  like  tenor  and  value 
made  in  Gieat  Britain  ;  and  if  any  person  or  persons  shall  cir- 
culate or  negotiate,  or  offer  in  payment,  or  snail  receive  and 
take  in  payment  any  such  promissory  note,  or  shall  demand  or 
receive  payment  of  the  whole  or  any  part  of  the  money  men- 
tioned in  such  promissory  note  from  or  on  account  of  the  drawer 
thereof,  in  Great  Britain,  the  same  not  being  duly  stamped  as 
aforesaid ;  or  if  any  person  or  persons  in  Great  Britain  shall  pay 
or  cause  to  be  paid  the  sum  of  money  expressed  in  any  such 
note,  not  b^g  duly  stamped  as  aforesaid,  or  any  part  thereof, 
either  as  drawer  thereof,  or  in  pursuance  of  any  nomination  or 
appointment  for  that  purpose  therein  contained,  the  person  or 
persons  so  ofifending  shalU  for  every  such  promissory  note,  for- 
ieit  the  sum  of  twenty  pounds ;   Provided  always,   that  this 
clause  shall  not  extend  to  promissory  notes  made  and  payable 
only  in  Ireland. 


SCHEDULE.  — Part  I. 

Inland  BILL  of  EXCHANGE,  draft  or  order  to  the 
bearer,  or  to  order,  either  on  demand  or  otherwise. 
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Duty. 
Inland  BILL  of  EXCHANGE— eonttnu^d.  £   s.  d. 

not  exceeding  two  months  after  date,  or  sixty  days 
after  sight,  of  any  sum  of  money. 

Amounting  to  40s.  and  not  exceeding  5i.  5s.  .010 
Exceeding  51. 5s»  and  not  exceeding  20/.  .016 

Exceeding  20/.  and  not  exceeding  30/.  .  ,020 
Exceeding  30/.  and  not  exceeding  50/.  .  .026 
Exceeding  50/.  and  not  exceeding  100/.  .  .036 
Exceeding  100/.  and  not  exceeding  200/.  .046 

Exceeding  200/.  and  not  exceeding  300/.  .050 

Exceeding  300/.  and  not  exceeding  500/.  .060 

Exceeding  500/.  and  not  exceeding  1000/.  .086 
Exceeding  1000/.  and  not  exceeding  2000/.  .  0  12  6 
Exceeding  2000/.  and  not  exceeding  3000/.      .0  15    0 

Exceeding  3000/ 15    0 

Inland  BILL  of  EXCHANGE,  draft,  or  order  for 
the  payment  to  the  bearer,  or  to  order,  at  any 
time  exceeding  two  months  after  datCt  or  sixty  days 
after  sight,  of  any  sum  of  money. 

Amounting  to  40s.  and  not  exceeding  5/.  5s.  .016 
Exceeding  5/.  5s.  and  not  exceeding  20/.  .  .020 
Exceeding  20/.  and  not  exceeding  30/.  .  .026 
Exceeding  30/.  and  not  exceeding  50/.  .  .036 
Exceeding  50/.  and  not  exceeding  100/.  .  .046 
Exceeding  100/.  and  not  exceeding  200/.  .050 

Exceedmg  200/.  and  not  exceeding  300/.  .060 

Exceeding  300/.  and  not  exceeding  500/.  .086 

Exceeding  500/.  and  not  exceeding  1000/.  .  0  12  6 
Exceeding  1000/.  and  not  exceeding  2000/.  .  0  15  0 
Exceeding  2000/.  and  not  exceeding  3000/.      .15    0 

Exceeding  3000/ 1  10    0 

Inland  BILL,  draft  or  order  for  the  payment  f  The  same  duty  as 
of  any  sum  of  money,  though  not  made  I  on  a  bill  of  ea- 
paybfe  to  the  bearer,  or  to  order,  if  the*^  change,  for  the 
same  shall  be  delivered  to  the  payee  or  \  like  sum  payable 
some  person  on  his  or  her  behalf  \^to  bearer  or  order. 

Inland  BILL,  draft,  or  order  for  the  pay- 
ment of  any  sum  of  money  weekly,  month- 
ly, or  at  any  other  stated  periods,  if  made 

payable  to  the  bearer  or  to  order,  or  if 
Vr*       J  *    au  ^j  oeareror  oraer,  on 

delivered  to  the  payee,  or  some  person  on<    ,^_     ,  /.       ' 
1 .        u      V  u  ir     u       *L    X  *  V  *     demand,  for  a  sum 

ms  or  her  behalf  where  the  total  amount  v    .   "    . 

of  the  money  thereby  made  payable,  shall 

be  specified  therein,  or  can  he  ascertained 

therefrom  .  •  .  _ 

And  where  the  total  SLvaount  fThe  samedutyasonabill, 
of  the  money  thereby  made<  on  demand  for  the  sum 
payable,  shall  be  indefinite    K^therein  expressed  only. 


JTie  same  duty  as 
on  a  hill  payable  to 
beareror  order,  on 
demand, for  a  sum 
equal  to  such  to^al 
amount. 
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Duty. 

Inlfind  BILL  of  EXCHANGE—eontinued.  ,     £   s.  d. 

And  the  following  instruments  Aall  be  deemed 
and  taken  to  be  inland  bills,  drafts  or  orders, 
for  the  payment  of  money  within  the  intent 
and  meaning  of  this  schedule ;  videlicet. 
All  drafts  or  orders  for  the  payment  of  any  sum  of 
money  by  a  bill  or  promissory  note,  or  for  the 
delivery  of  any  sucn  bill  or  note  in  payment  or 
satisfaction  of  any  sum  of  money ;  where  such 
drafts  or  orders  shall  require  the  payment  or 
delivery  to  be  made  to  the  bearer,  or  to  order, 
or  shall  be  delivered  to  the  payee,  or  some  per- 
son on  his  or  her  behalf. 
All  receipts  given  by  any  banker  or  bankers,  or 
other  person  or  persons,  for  money  received, 
which  shall  entitle,  or  be  intended  to  entitle, 
the  person  or  persons  paying  the  money,  or 
the  beai-er  of  such  receipts,  to  receive  the  like 
sum  from  any  third  person  or  persons. 
And  all  bills,  drafts  or  orders,  tor  the  payment 
of,  any  ntjn  of  money  out  of  any  particular 
fund  which  may  or  may  not  be  available,  or 
upon  any  condition  or  contingency  which  may 
or  may  not  be  performed  or  happen,  if  the 
same  shall  be  made  payable  to  the  bearer,  or 
to  order,  or  if  the  same  shall  be  delivered  to 
to  the  payee  or  some  person  on  his  or  her  be- 
half. 
Foreign  BILL  of  EXCHANGE  (or  fThe  same  duty  as  on 
bill  of  exchange  drawn  in  but  pay- J  an  inland  bill  of  the 
able  out  Great  Britain),  if  drawn  |  same  amount  and  te- 
singly  and  not  in  a  set        .  •  Lnm*. 

Foreign  BILLS  of  EXCHANGE  drawn  in  sets  ac- 
cording to  the  custom  of  merchants,  for  every 
bill  of  each  set,  ^here  the  sum  made  payable 
thereby  shall  not  exceed  100<.         .        .        .016 
And  where  it  shall  exceed  lOOL  and  not  exceed 

200/ 0    3    0 

And  where  it  shall  exceed  200/.  and  not  exceed 

600/.       .        .        .        .        .        .        .040 

And  where  it  shall  exceed  500/.  and  not  ex- 
ceed 1000/ 0    5    0 

And  where  it  shall  exceed  1000/.  and  not  ex* 

ceed  2000/ 0    7     6 

And  where  it  shall  exceed  2000/.  and  not  ex- 
ceed 3000/ 0  10    0 

And  where  it  shall  exceed  3000/.  .        .  0  ^5    0 
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Hxrniptionsfrom  the  preceding  and  all  other  Stamp  Duties. 

All  bills  of  eichange,  or  bank  post  bills,  issued 
by  the  governor  and  company  of  the  bank  of 
England. 

All  bills,  orders,  remittance  bills,  and  remittance 
certificates,  drawn  by  commissioned  officers, 
masters  and  surgeons  in  the  navy,  or  by  any 
commissioner  or  commissioners  of  the  navy, 
under  the  authority  of  the  act  passed  in  the 
thirty-fifth  year  of  his  majesty's  i-eign,  for  the 
more  expeditious  payment  of  the  wages  and 
nay  of  certain  officers  belonging  to  the  navy. 

All  bills  drawn  pursuant  to  any  former  act  or 
acts  of  parliament  by  the  commissioners  of  the 
navy,  or  by  the  commissioners  for  victualling 
the  navy,  or  by  the  commissioners  for  manag- 
ing the  transport  service,  and  for  taking  care 
of  sick  and  wounded  seamen,  upon  and  paya- 
ble by  the  treasurer  of  the  navy. 

All  drafts  or  orders  for  the  payment  of  any  sum 
of  money  to  the  bearer  on  demand,  and  drawn 
upon  any  banker  or  bankers,  or  any  person  or 
persons  acting  as  a  banker,  who  shall  reside  or 
transact  the  business  of  a  banker,  within  ten 
miles  of  the  place  where  such  drafts  or  orders 
shall  be  issiMi,  provided  such  place  shall  he 
specified  in  such  drafts  or  orders,  and  provid- 
ed the  same  shall  bear  date  on  or  befoie  the 
day  on  which  the  same  shall  be  issued ;  and 
provided  the  same  do  not  direct  the  payment 
to  be  made  by  bills  or  promissory  notes. 

All  bills,  for  the  pay  and  allowances  of  his  ma- 
jesty's land  forces,  or  for  other  expenditures 
liable  to  be  charged  in  the  public  regimental 
or  district  accounts,  which  snail  be  drawn  ac-  , 
cording  to  the  forms  now  prescribed  or  here- 
after to  be  prescribed  by  his  majesty's  orders, 
by  the  paymasters  of  regiments  or  corps,  or  by 
the  chief  paymaster,  or  deputy  paymaster, 
and  accountant  of  the  army  dep6t,  or  by  the 
paymasters  of  recruiting  districts,  or  by  the 
paymasters  of  detachments,  or  by  the  officer 
or  officers  authorized  to  perform  the  duties 
of  the  paymastership  during  a  vacancy,  or  the 
absence,  suspension,  or  incapaciW  of  any  such 
paymaster  as  aforesaid ;  save  and  except  such 
bills  as  shall  be  drawn  in  favour  of  contrac- 
tors or  others,  who  furnish  bread  or  forage  to 
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Duly. 
£   *.  d. 
his  majesty's  tnwps,  and  who  by  their  con- 
tracts or  agreements  shall  be  liable  to  pay  the 
stamp  duties  on  the  bill^  given  m  payment  for 
the  articles  supplied  by  them. 
PROMISSORY  NOTE  for  the  payment,  to  the 
bearer  on  demand,  of  any  sum  oi  money. 
Not  exceeding  one  povnd  and  one  shilling 
Exceeding    1/.  Is.  and  not  exceeding 
Exceeding    2L  2s.  and  not  exceeding 
Exceeding    5/.  5s.  and  not  exceeding 
Exceeding  10/.       and  not  exceeding 
Exceeding  20/.       and  not  exceeding 
Exceeding  30/.       and  not  exceeding 
Exceeding  50/.       and  not  exceeding  100/. 
Which  said  notes  may  be  re-issned,  after 
payment  thereof,  as  often  as  sludl  be 
diougfat  fit. 
PROMISSORY  NOTE  for  the  payment,  in  any 
other  manner  than  to  the  bearer  on  demand,  but 
not  exceeding  two  months  after  date,  or  sixty  days 
after  sight,  of  any  sum  of  money. 
Amounting  to  40s.  and  not  exceeding 
Exceeding    5/.  5s.  and  not  exceeding 
Exceeding  20/.       and  not  exceeding 
Exceeding  30/.       and  not  exceeding 
Exceeding  50/.       and  not  exceeding  100/. 
These  notes  are  to  be  re-issued  after  being 
once  paid. 
PROMISSORY  NOTE  for  the  psmnent,  either  to 
the  bearer  on  demand,  or  in  any  other  manner  than 
to  the  bearer  on  demand,  but  not  exceeding  two 
months  after  date,  or  sixty  days  after  sight,  or  any 
sum  of  money, 

Exceeding    100/.  and  not  exceeding   200/.    . 
Exceeding   200/.  and  not  exceeding   300/.    . 
Exceeding   300/.  and  not  exceeding   500/.    ^ 
Exceeding   500/.  and  not  exceeding  1000/.    . 
Exceeding  1000/.  and  not  exceeding  2000/.    . 
Exceeding  2000/.  and  not  exceeding  3000/.    . 
Exceeding  3000/.       .... 
The  notes  are  not  to  be  re-issued  after  being 
once  paid. 
PROMISSORY   NOTE  for  the  payment  to  the 
bearer  or  otherwise,  at  any  time  exceeding  two 
months  after  date,  or  sixty  days  after  sight,  <^  any 
sum  of  money. 
Amounting  to  40s.  and  not  exceeding     5/.  5s.  0     1     6 
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tohole  amoujii  of  the 
money  to  be  paid» 
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Duty. 
PROMISSORY  NOTE--c(mtinu«d.  £   «.  rf. 

Exceeding  5£.5j.  and  not  exceeding  20/.  0  2  0 
Exceeding  20/.  and  not  exceeding  80/.  0  2  6 
Exceeding  30/.  and  not  exceeding  60/.  0  3  6 
Exceeding  50/.  and  not  exceeding  100/.  0  4  6 
Exceeding  100/.  and  not  exceeding  200/.  0  5  0 
Exceeding  200/.  and  not  exceeding  30O/.  0  6  0 
Exceeding  300/.  and  not  exceeding  500/.  0  8  6 
Exceeding  500/.  and  not  exceeding  1000/.  0  12  6 
Exceeding  1000/.  and  not  exceeding  2000/.  0  15  0 
Exceeding  2000/.  and  not  exceeding  3000/.  15  0 
Exceeding  3000/.      .  .  .  .      1  10    0 

These  notes  are  not  to  be  re-issued  after  being 
once  paid. 
PROMISSORY  NOTE  for  the  pay-  rThe  same  duty  as  on  a 
ment  of  any  sum   of  money    by    projniuory  note,  pay- 
instalments,  or  for  the  payment  of    able  in  hsss  than  two 
several  sums  of  money  at  different<(  months  trfter  date  for 
days  or  times,  so  that  the  whole  of    a  cum   equal    to    the 
the  money  to  be  paid  shall  be  defi- 
nite and  certain 
And  the  following  instruments  shall  be  deemed 
and  taken  to  be  promissory  notes,  within  the 
intent  and  meanmg  of  this  schedule ;  viz. 
All  notes,  promising  the  payment  of  any  sum  or 
sums  of  money  out  of  any  particular  fund, 
which  may  or  may  not  be  available ;  or  upon 
any  condition  or  contingency,  which  may  or 
may.  not  be  performed  or  happen  ;  if  the  same 
shall  be  made  payable  to  the  bearer,   or  to 
order,  and  if  the  same  shall  be  definite  and 
certain,  and  not  amount   in   the  whole  to 
twenty  pounds. 
And  all  receipts  for   money  deposited  in  any 
bank,  or  in  the  hands  of  any  banker  or  bankers, 
which  shall  contain  any  agreement  or  memo- 
randum, importing  that  interest  shall  be  paid 
for  the  money  so  deposited. 

Eiemptions  from  the  duties  on  promissory  notes. 

All  notes,  promising  the  payment  of  any  sum  or 
sums  of  money  out  of  any  particular  fund, 
which  may  or  may  not  be  available ;  or  upon 
any  condition  or  contingency,  which  may  or 
may  not  be  performed  or  happen ;  where  the 
same  shall  not  be  made  payable  to  the  bearer 
or  to  order,  and  also  where  the  same  shall  be 
made  payable  to  the  bearer  or  to  order,  if  tlie 
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Duty. 
PROMISSORY  NOTE— conttntied.  £   s.  d. 

same  shall  amount  to  twenty  pounds  or  be 
indefinite. 
And  all  other  instruments,  bearing  in  any  degree 
the  form  or  style  of  promissory  notes,  but 
which  in  law  shall  be  deemed  special  agree> 
ments,  except  those  hereby  expressly  directed 
to  be  deemed  promissory  notes. 
But  such  of  the  notes  and  instruments,  here 
exempted  from  the  duty  on  promissory  notes 
shall  nevertheless  be  liable  to  the  duty  which 
may  attach  thereon,  as  agreements  or  other- 
wise. 

Exemptions  from  the  preceding  and  all  other  Stamp  Duties. 

All  promissory  notes  for  the  payment  of  money, 
issued  by  the  governor  and  company  of  the 
bank  of  England. 
PROTEST  of  any  ^ill  of  exchange  or  promissory 
note,  for  any  sum  of  money. 
Not  amounting  to  20/.  .  .  .020 

Amounting  to  20L  and  not  amounting  to  100/.  0  3  0 
Amounting  to  100/.  and  not  amounting  to  500/.  0  5  0 
Amounting  to  500/.  or  upwards  .  .  0  10     0 

PROTEST  of  any  other  kind  .  .  .050 

And  for  every  sheet  or  piece  of  paper,  parchment 
or  vellum,  upon  which  the  same  shall  be 
written,  after  the  first,  a  further  progressive 
duty  of       •  .  .  .  .050 
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FORMS, 


Declarations  on  inland  bills,  433. 
Declarations  on  foreign  bills,  441. 
Declarations  on  promissory  notes,  442. 
Declarations  on  checks,  445. 
Notice  to  prove  consideration  446. 


INLAND  BILLS. 

No.  1. — ^Payee  v.  Acceptor. 

For  that  whereas,  one£.  F.  (a)  heretofore,  to  wit,  on  the  (6) 

day  of  in  the  year  of  our  Lord,  at(c) 

to  wit,  at  &c.  according  to  the  usage  and  custom  of 

merchants,  (d)  made  his  certain  bill  of  exchange  in  writing, 

bearing  date  a  certain  day  and  year  therein  in  that  behalf  men- 


Co)  The  drawer  of  the  bill.  Though  the  bill  was  drawn  by 
an  agent, '  it  may  be  stated  to  have  been  drawn  by  the  principal. 
Ante,  p,  266.  Where  the  bill  is  drawn  by  a  firm,  say,  "Certain 
persons  using  the  name,  style,  and  firm,  of  A.  &  B."  Ante, 
p.  266.  As  to  a  mistake  in  stating  the  name  of  the  drawer, 
iee  ante,  p,  264. 

(6)  The  date  of  the  bill,  or  if  there  be  no  date,  the  day  on  which 
it  was  made.     Ante,  p.  262.  24. 

(c)  Where  the  bill  is  drawn  at  a  place  not  within  the  county 
in  which  the  venue  is  laid,  that  place  is  usually  stated,  followed 
by  the  common  venue,  as,  *'  At  Chester,  that  is  to  say,  at  West- 
minster, in  the  county  of  Middlesex."    Ante,  p.  263. 

(d)  This  statement  is  not  necessary,  but  is  usually  made. 
Ante,  p,  262. 

u 
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tioned,  to  wit,  the  day  and  year  aforesaid,  diiected  (e)  to  the 
said  C.  D.,  and  thereby  then  and  there  requested  the  said  CD. 
two  months(^)  after  the  date  of  the  said  bill  of  exchange, 'to  pay 
to  the  said  A.  B.  (h)  or  order,(t)  the  sum  of  £  (k)  value 

received,  %  (I)  which  said  bill  of  exchange  the  said  C.  D.  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at  &c.  duly  accep- 
ted, (m)  according  to  the  said  usage  and  custom  of  merchants.* 
By  means  whereof  and  acoordingto  the  said  usage  and  cus- 
tom of  merchants,  the  said  C.  £>.  then  and  there  became 
liable  (n)  to  pay  to  the  said  A.  B.,  the  said  sum  of  money  in  the 
said  bill  of  exchange  specified,  according  to  the  tenor  and 
efiect(o)  of  the  said  bill  of  exchange,  and  of  his  said  acceptance 
thereof,  and  being  so  liable,  he  the  said  C.  D.  in  consideration 
thereof,  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid, 
at  &c.  undertook  and  then  and  there  faithfully  promised  the  said 
A.  B.  to  pay  to  him  the  said  sum  of  money  in  the  said  bill  of 
exchange  specified,  according  to  the  tenor  and  effect  of  the  said 
bill  of  exchange,  and  of  his  said  acceptance  thereof,  t 


(«)  Where  the  bill  is  not  directed  to  any  particular  person, 
but  only  to  a  certain  place*  as*' Payable  atNo.  1,  Wilmot 
Street,"  and  has  been  accepted  by  the  person  residing  there,  it 
should  not  be  described  as  directed  to  that  person.  Ante,  p.  22. 
As  to  a  conditional  direction,  see  Ibid.  And  where  the  word 
"  at,"  appears  before  the  name  of  the  drawees,  see  ante,  ;>.  19. 

{g)  Or  "at  sight,"  or  **  iipon  demand,"  &c. 

{h)  If  there  be  a  mistake  in  the  payee's  name,  see  ante, 
p.  23. 265. 

(i)  As  to  the  woids,  "  Or  Order,"  see  anU,  p.  23.  26,  27. 
95. 126. 

(k)  See  ante,  p. 25.  264. 

(0  Follow  the  exact  words  of  the  bill  here,  if  the  words  value 
received  are  inserted  at  all ;  but  it  is  no  variance  to  omit  them. 
Ante,  p.  27.  264. 

(m)  See  emte,  p,  267.  In  ^neral  there  is  no  date  to  the  ac- 
ceptance, and  it  is  then  alleged  to  have  been  made  on  the  same 
day  as  the  bill,  but  if  there  be  a  date  to  it,  that  date  should  be 
inserted. 

(n)  It  is  not  necessaiy,  though  it  is  usual,  to  state  the  Uabiliiy 
of  the  party,  for  the  law  will  imply  it  from  the  statement  of  the 
acceptance. 

(o)  In  actions  against  acceptors  of  bills  and  makers  of  notes, 
who  are  the  parties  primarily  liable,  the  liability  and  promise 
are  always  stated  to  be,  to  pay  according  to  the  ttTHtr  and  effect 
of  the  bill  or  note ;  but  in  actions  against  drawers  of  bills,  or  in- 
dorsers  of  bill  or  notes,  as  their  liability  is  only  seoondaiy,  viz., 
to  pay  on  default  of  the  acceptor  or  maker,  the  liability  and 
promise  are  stated  to  be  to  pay  on  request. 


Forms*  4S5 

[The  common  breach  at  the  end  of  the  account  stated  is  suffi- 
cient, (p)] 

Where  the  acceptance  is  special,  under  ttiUutelS^2Geo,  4. 
c.  78.  add  at  the  * 

— and  by  that  acceptance  then  and  there  appointed  the  said  sum 
of  money  in  the  said  bill  of  exchange  speoBed,  to  be  paid  at 
Messrs.  M.  N«'s  Lothbujry,  London,  only  and  not  otherwise  or 
elsewhere.  (9) 

And  after  th$  statement  of  the  promise  (t)  ifuert  thefoUomng 
averment* 

And  the  said  A.  B.  in  fact  says,  that  afterwards  and  when 
the  said  bill  of  exchange  became  due  and  payable  according  to 
the  tenor  and  effect  thereof,  to  wit,  on  the  day  of 

in  the  year  at  &c.  the  said  bill  of  exchange  so  ac*> 

cepted  as  aforesaid,  was  duly  shewn  and  presented  for  payment 
at  the  said  place  (r),  at  which  the  same  was  by  the  said  accept- 
ance thereof  made  payable  as  aforesaid*  and  payment  thereof 
was  then  and  there  demanded  according  to  the  tenor  and  effsct 
of  the  said  bill  of  exchange,  and  of  the  said  acceptance 


thereof. 


No.  II. — ^Inoorsee  v.  AcciirTOB. 


Proceed  as  in  No.  I.  as  far  as  the  asterisk  *,  and  then  state 
the  indorsemMt  as  follows. 

And  the  said  G.  H.  (the  payee)  to  whose  order  the  payment 
of  the  said  sum  of  money,  in  the  said  bill  of  exchange  specified, 
was  by  the  said  bill  of  exchange  («)  appointed  to  be  made,  after- 
wards and  before  tlie  payment  of  the  said  sum  of  money  in  the 


(p)  The  common  breach  is  in  all  cases  sufficient.  Where  it 
is  necessary,  see  ante,  p.  256.  add  counts  on  the  consideration. 
The  money  counts,  see  ante,  p.  253,  are  ususUy  added,  and  the 
count  on  an  account  stated. 

(9)  As  to  the  special  acceptance,  see  ante,  p.  185.  When  the 
acceptance  is  (as  is  very  usually  the  case)  "  accepted  payable 
at  Messrs.  A.  B.  &  Co.  s,  Bankers,  London,"  it  is  only  a  ge* 
neral  acceptance,  and  may  be  either  stated  as  such  or  may 
follow  the  actual  words  of  the  acceptance.  No  averment  of 
presentment  at  the  special  place  need  in  such  be  inserted,  nor 
if  inserted,  need  it  be  proveo.    Ante,  p.  282. 

(r)  This  is  sufficient  without  averring  that  the  bill  was  pre- 
sented there,  either  to  the  acceptor  or  to*  the  bankers  or  other 
persons.    Ante,  p,  262. 

(s)  In  stating  a  second  indorsement,  instead  of  the  words 
"  by  the  said  biU  of  exchange,"  say,  "by  the  said  indorse- 


ment." 


u  2 
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said  bill  of  exchange  specified,  to  wit,  on  the  same  day  and 
year  aforesaid  (t),  at  &c.  indorsed  the  said  bill  of  exchange 
according  to  the  said  usage  and  custom  of  merchants,  and  by 
that  indorsement  then  and  there  ordered  and  appointed  the  said 
sum  of  money  in  the  said  bill  of  exchange  specified  to  be  paid 
to  the  said  A.  B.,  and  then  and  there  delivered  the  said  bill  of 
exchange  so  indorsed  as  aforesaid  to  the  said  A.  B.  (u) 

Then  state  the  liability  and  promise  as  in  No.  I.  If  the  action 
is  by  a  remote  indorsee^  state  the  several  indorsements  which  you 
intend  to  insert  (v)  in  the  above  form,  only  at  the  commencement 
instead  of  **  was  by  the  said  bill  of  exchange  appointed,"  &c. 
say,  "  was  by  the  said  indorsement,"  or  **  saia  last  mentioned 
indorsement,  appointed  to  be  made,"  or  you  may  use  the  fellow- 
ing  shorter  form : 

And  the  said  G.  H.  then  and  there  indorsed  and  delivered 
the  said  bill  of  exchange  to  J.  K.  and  the  said  J.  K.  then  and 
there  indorsed  and  delivered  the  said  bill  of  exchange  to  the 
said  A.  B.,  &c.  &c. 

No.  III. — Drawer  v.  Acceptob.  (iu) 

State  the  drawing  and  the  acceptance  of  the  bill  as  in  No.  I. 
to  the  *  mutatis  mutandis,  and  tJwn  proceed  as  follows : 

And  the  said  A.  B.  avers,  that  afterwards,  and  when  the 
said  bill  became  due  and  payable  according  to  the  tenor  and 
effect  thereof,  to  wit,  on,  &c.,  at,  &c.,  the  said  bill  of  exchange 
so  accepted  as  aforesaid,  was  duly  shewn  and  presented  (x) 
for  payment  thereof  to  the  said  C.  D.  according  to  the  said 
usage  and  custom  of  merchants;  and  the  said  C.  D.  was  then 
and  there  requested  to  pay  the  said  sum  of  money  therein  spe- 


(0  In  general  there  is  no  date  to  an  indorsement,  and  the 
day  stated  in  the  declaration  is  generally  the  day  of  the  date  of 
the  bill,  if  tl^ere  should  happen  to  be  a  date  to  the  indorsement 
(as  there  must  be  in  bills  under  52.,  ante,  p.  5, 6.)  that  day 
should  be  stated. 

(u)  This  statement  of  the  delivery  is  not  necessary,  but  is 
usually  inserted,  ante,  p.  267.  Notice  of  an  indorsement  need 
not  be  averred,  ante,  p.  269. 

(v)  As  to  the  indorsements  which  it  is  necessary  to  insert, 
see  ante,  p.  137.  268. 

(tv)  This  form  is  adapted  to  the  case  of  a  drawer  who  has 
been  compelled  to  take  up  a  bill  payable  to  the  order  of  a  third 
person,  and  who  must,  therefore,  shew  in  what  manner  he  ac- 
quired a  right  to  sue  the  acceptor,  ante,  p.  257.  If  the  bill  is 
payable  to  the  drawer's  own  order,  he  may  then  sue  as  payee. 
See  No,  I. 

(x)  As  to  the  presentment,  see  the  notes  to  the  next  form. 
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cifiedy  according  to  the  tenor  and  effect  of  the  said  bill  of  ex- 
change, and  of  nis  said  acceptance  thereof ;  but  that  the  said 
C.  D.  did  not,  nor  would,  at  the  said  time  when  the  said  bill  of 
exchange  was  so  presented  and  shewn  to  him  for  payment 
thereof  as  aforesaid,  or  at  any  time  afterwards,  pay  the  said  sum 
of  money  therein  specified,  or  any  part  thereof,  but  then  and 
there  wholly  neglected  and  refused  so  to  do.  And  thereupon 
afterwards,  to  wit,  on,  &c.  (y),  at,  &c.,  the  said  bill  of  ex- 
change was  returned  to  the  said  A.  B.  for  non-payment  there- 
of, and  he  the  said  A.  B.  as  drawer  of  the  said  bill  of  ex- 
change, was  then  and  there  called  upon  to  pay,  and  forced 
and  obliged  to  pay,  and  did  then  and  there  pay  to  the  said 
£.  F.  the  said  sum  of  money  in  the  said  bill  of  exchange  spe- 
cified, together  with  a  large  sum  of  money,  to  wit,  the  sum  of 
£  (s)  for  interest  thereon,  whereof  the  said  C.  D.  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  had  notice. 
By  means  whereof,  and  according  to  the  said  usageand  custom 
of  merchants,  the  said  CD.  then  and  there  became  liable  to  pay 
to  the  said  A.  B.  the  said  several  sums  of  money  when  he 
the  said  C.  D.  should  be  thereunto  afterwards  requested,  (a) 
And  being  so  liable,  he  the  said  C.  D.  in  consideration  thereof, 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid  at,  &c. 
undertook,  and  then  and  there  faithfully  promised  the  said 
A.  B.  to  pay  him  the  said  several  sums  of  money,  when  he 
the  said  CD.  should  be  thereunto  afterwards  requested. 


No.  IV. — Payee  v.  Drawer  on  Refusal  of  Acceptance. 

State  the  drawing  of  the  bill  as  in  No.  I.  to  If  and  then  pro- 
ceed at  follows : 

And  the  said  A.B.  avers  that  afterwards  and  before  the 
payment  of  the  said  sum  of  money  m  the  said  bill  of  exchange 
specified,  to  wit,  on,  (6)  &c.,  at  &c.,  the  said  bill  of  exchange 
was  duly  presented  (c)  and  shewn  to  the  said  £.  F.  for  his 


(jy)  The  day  when  the  bill  was  returned  to  the  drawer,  or 
some  day  about  that  time. 

(()  Any  sum  large  enough  to  cover  the  interest. 

(a)  The  liability  and  promise  are  here  stated,  although  the 
action  is  against  an  acceptor  to  pay  on  request.  The  Lability 
cannot  be  to  pay  "  according  to  the  tenor  and  effect  of  the 
bill,"  for  the  tenor  and  effect  of  the  bill  are,  to  pay  to  the  payee 
or  his  order. 

(6)  The  day  on  which  the  presentment  took  place. 

(c)  As  to  the  presentment  for  acceptance,  see  ante,  p.  141, 
142.    This  is  an  essential  averment.    Ante,  p,  269. 
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acoeptance  thtreof  aooDrding  to  the  said  usage  and  custoin  of 
meichantB,  and  the  said  £.  F.  was  theti  and  there  tequested  to 
accept  the  same ;  bat  that  the  said  £«  F.  did  not  nor  would 
at  the  time  when  the  said  bill  of  exchange  was  so  presented 
and  shewn  to  him  for  his  acceptance  thereof  as  aforesaid,  or  at 
any  time  afterwards  accept  the  same  or  pay  the  said  sum  of 
money  therein  specified*  or  any  part  thereof,  but  wholly  refused 
and  neglected  so  to  do,  (  of  all  which  said  several  premises  the 
said  C.  D.  afterwards,  to  wit>  on,  &c.  at,  &c.  had  notice,  (d)* 
By  means  whereof  and  according  to  the  said  usage  and  custom 
of  merchants,  the  said  C.  D.  then  and  there  b^ame  liable  to 
pay  to  the  said  A.  B.  the  said  sum  of  money  in  the  said  bill 
of  exchange  specified,  when  he  the  said  C.  D.  shotdd  be 
'  thereunto  afterwards  requested,  (e)  And  being  so  liable  he  the 
said  C«  D»  in  consideration  thereof  afterwards,  to  wit,  on  the 
same  day  and  year  last  aforesaid,  at,  &c.  undertook,  and  then 
and  there  faithfully  promised,  the  said  A.  B.  to  pay  him  the  said 
sum  of  money  in  the  said  bill  of  exchange  specified,  when  he 
the  said  C.  D.  should  be  thereunto  afterwards  requested. 

Ko«  V« — ^Patbb  v.  Dbawxr  on  Refusal  of  Payment. 

State  the  drawing  of  the  bill  as  in  No*  I.  to  %.  It  u  not 
necessary  to  state  the  acceptance,  and  if  stated  it  need  not  be 
proved,  ante,  p.  267.     Then  proceed  as  follows : 

And  the  said  A.  B.  avers  that  afterwards  and  when  the  said 
bill  of  exchange  became  due  and  payable  (g)  according  to  the 


(d)  This  is  an  essential  averment.  Ante,  p.  271.  The 
day  on  which  notiGe  is  given  is  usually  stated  to  be  the  same 
day  as  the  day  of  the  dishonor.  A  subsequent  promise  to  pay 
or  part  payment,  will  sujpport  the  avennent  of  netice,  ofite, 
j).271«;  but  it  is  doubtml  whether  want  of  eifects  in  the 
hands  of  the  drawee  can  be  given  in  evidence  under  this 
averment.  Ante,  p.  271.  But  where  the  notice  has  not  been 
given  until  long  after  the  proper  time«  in  consequence  of  the 
par^  not  having  been  found,  this  averment  is  sufficient.    Ibid. 

(e)  Ante,p.A34.  note{o)» 

(g)  The  eMential  part  of  this  averment  is  "when  the  said 
bill  of  exchange  became  due  and  payaUe  according  to  the 
t^or  and  effect  thereof,"  and,  therefore,  if  the  day  which 
follows  (being  stated  under  a  videlicet)  be  a  Sunday,  it  is  not 
material.  Ante^  p*  270.  Where  in  consequence  of  the  par* 
W's  residence  beins  unknown  the  bill  has  not  been  presented 
till  several  weeks  after  it  is  due,  *  yet  this  averment  is  sufficient. 
Attte,  p.  271«  But  if  the  drawee  or  acceptor  cannot  be  found, 
there  should  be  an  averment  to  that  effect.    Ante,  p*  270;  and 
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tenor  and  effect  thereof,  to  wit,  on,  (h)  &c.  at,  &c.  tiie  said 
bill  of  exchange  was  duly  presented  and  shewn  to  the  said 
£.  F.  for  payment  thereof,  according  to  the  said  usage  and 
custom  of  merchants,  aod  payment  thereof  was  then  and  there 
demanded  according  to  the  tenor  and  effect  of  the  said  bill  of 
ezchanee  [and  of  the  said  acceptance  thereof  (i)]  ;  but  that 
the  said  £.  F.  did  not  nor  would,  at  the  time  when  the  said 
bill  of  exchange  was  so  presented  and  shewn  to  him  for  pay- 
ment thereof  as  aforesaid,  or  at  any  other  time,  pay  the  said 
sum  of  money  therein  specified  or  any  part  thereof,  but  wholly 
refused  and  neglected  so  to  do.  f  Of  all  which  said  premises 
the  said  C.  D.  afterwards,  to  wit«  on  the  day  and  year  last 
aforesaid,  at  &c.  had  notice,  (k)  *  By  means  whereof,  as  in 
No.  IV./roTO  th$  : 


No.  VI. — Patsx  y..DRAWsa,  where  the  Drawee  cannot 

BE  FOUND. 

<Stote  the  drawing  cf  the  bill  as  in  No.  I.  to  %,  then  fyroceed 
a$  follows  (/) : 

And  the  said  A.  B.  avers,  that  afterwards  and  before  the 
payment  of  the  said  sum  of  money  in  the  said  bill  of  exchange 
specified,  to  wit,  on,  &c.  at,  &c.,  and  on  divers  other  days  and 
times  between  that  day  and  the  day  when  the  said  bill  of 
exchange  became  due  and  payable,  according  to  the  tenor  and 
effect  thereof;  and  also  at  the  time  when  the  said  bill  of 
exchange  did  become  so  due  and  payable,  to  wit,  on,  &c.  at, 
&c.,  diligent  search  and  enquiry  was  made  after  the  said  £«  F. 
at  ■    ,  and  elsewhere,  in  order  that  the  said  bill  of 

exchange  might  be  presented  and  shewn  to  the  said  £.  F.  for 
his  acceptance  and  payment  thereof,  according  to  the  said 
usage  and  custom  of  merchants,  but  that  the  said  £.  F.  could 
not,  on  such  search  and  enquiry,  be  found  ;  nor  hath  he  at  any 
time  since  the  making  of  the  said  bill  of  exchange  hitherto 


tee  pott.  A  8ub6e(|uent  promise  to  pay,  or  part  payment,  ante, 
p.  167,  will  be  evidence  of  presentment  to  support  this  aver- 
ment.   Ante,  p.  270. 

(/^)  The  last  day  of  grace.    Ante,  p.  164. 

(i)  This  is  inserted  where  there  is  a  previous  statement  of 
the  acceptance,  which  is  unnecessary,  and  if  inserted  need  not 
be  proved.    Ante,  p.  267. 

(fc)  See  ante,  p.  438.  note  (g), 

(i)  This  averment  ia  neo^saiy,  as  the  common  averment 
of  presentment  will  not  be  sufiBcient.  Ante,  p.  270.  288.  It 
has  been  stated  what  is  sufficient  diligence  in  making  inquiries 
respecting  the  drawee.  Ante,  p.  234. ;  3  Chitty't  Plead.  44. 
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ajccepted  the  same,  or  paid  the  said  sum  of  money  therein 
speafied,  or  any  part  thereof,, of  all  which  said  several  premises 
the  said  CD.  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at,  &c.  had  notice. 

Then  state  the  luibility  and  promitef  as  in  No*  IV.,/rom  the 
*  to  the  end. 

No.  VII«  —  Payee  t.  Drawer,  where  the  Drawer  has 

DISPENSED   WITH   THE   PRESENTMENT,  (m) 

State  the  drawing  of  the  bill  as  in  No.  I.  to  t^  if,  then  proceed 
as  follows : 

And  the  said  A.  B.  avers,  that  afterwards,  and  when  the 
said  bill  of  exchange  became  due  and  payable,  according  to 
the  tenor  and  effect  thereof,  to  wit,  on,  &c.  at,  &c.  he  the  said 
A.  B.  was  ready  and  willing  in  due  manner  to  present  and 
shew  the  said  bill  of  exchange  to  the  said  £.  F.  for  payment 
thereof,  and  to  demand  of  the  said  £.  F.  payment  of  the  said 
sum  of  money  therein  specified,  according  to  the  tenor  and 
effect  thereof,  and  would  accordingly  have  presented  the  same 
to  the  said  £.  F.,  and  would  have  demanded  payment  of  the 
said  sum  of  money  therein  specified,  whereof  the  said  C.  D. 
then  and  there  had  notice ;  but  the  said  CD.  then  and  there 
requested  the  said  A.B.  not  to  present  the  said  bill  of  exchange 
to  the  said  £.  F.  for  payment  thereof,  and  then  and  there 
wholly  dispensed  with  and  discharged  the  said  A.  B.  from  the 
presentment  of  the  said  bill  of  exchange  to  the  said  £.  F.  for 
payment  thereof. 

Then  state  the  liability  and  promise  as  in  No.  IV., /rom  *  to 
the  end. 

No*  VIIL — ^Payeb  v.  Drawer,  whxrb  the  Drawee  has 
NO  Effects  in  the  Hands  op  the  Drawee,  (n) 

Instead  of  the  averment  of  notice  after  the  statement  of  pre- 
sentment, proceed  as  follows : 

And  the  said  plaintiff  avers,  that  at  the  time  of  the  making 
of  the  said  last- mentioned  bill  of  exchange,  and  from  thence 
until  and  at  the  time  when  the  same  was  so  presented  and 
shewn  to  the  said  £.  F.  for  payment  thereof  as  aforesaid,  he. 


(m)  See  ante,  p.  235,  236. 

(n)  It  is  doubtful  whether  this  circumstance  can  be  given  in 
evidence  under  the  general  averment  of  notice.  Ante,  p.  271. 
See  the  form,  3  Chitty*s  PUad.  44. ;  Bills,  505,  7th  ed.  A 
count  in  the  usual  form  should  also  be  inserted. 
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the  said  £.  F.  had  not  in  his  hands  any  effects  of  the  said 
C.  D.,  nor  had  he  received  any  consideration  from  the  said 
C.  D.  for  the  acceptance  or  payment  by  him  the  said  £.  F.  of 
the  said  last-mentioned  bill  of  exchange,  nor  has  the  said 
CD.  sustained  any  damage  by  reason  of  his  not  having 
notice  of  the  non-payment  by  the  said  E.  F.  of  the  said  sum  of 
money  in  the  said  last-mentioned  bill  of  exchange  specified,  of 
all  which  said  premises  he  the  said  CD.  afterwards,  to  wit, 
on,  &c.  at,  &c.  had  notice.    By  means,  &c. 


FOREIGN  BILLS. 

No.  IX.  —  Payee  v.  Acceptor,  (o) 

For  that  whereas  one  E.  F.  heretofore,  to  wit,  on,  &c.  in  parts 
beyond  the  seas,  to  wit,  at  that  is  to  say,  at,  &c.  (p) 

according  to  the  usage  and  custom  of  merchants,  made  his 
certain  bill  of  exchange  in  writing,  bearing  date  a  certain  day 
and  year  therein  in  that  behalf  mentioned,  to  wit,  the  same 
day  and  year  aforesaid,  and  then  and  there  directed  the  said  bill 
of  exchange  to  the  said  C  D.,  by  which  said  bill  of  exchange 
the  said  £.  F.  then  and  there  requested  the  said  CD.,  at  two 
usances,  (q)  that  is  to  say,  at  two  months  after  the  date  of  the 
said  bill  of  exchange,  to  pay  (r)  to  the  said  A.  B.  or  order. 


(o)  See  the  notes  to  No.  I.  ante,  p,  433. 

(p)  The  common  venue. 

(q)  Sometimes  there  is  inserted  a  separate  aveiment  of  the 
usance :  "  And  the  said  A.  B.  in  fact  says,  that  an  usance  men- 
tioned in  any  bill  of  exchange  drawn  in  London  and  payable 
in  Venice,  is,  and  at  the  said  several  times  aforesaid  was  three 
calendar  months  from  the  date  of  the  said  bill  and  no  other 
time  whatever.**     Bapley,  302.  See  ante,  p,  166. 

(r)  Where  the  bill  is  in  parts,  here  the  usual  averment  is, 
**  to  pay  that  his  first  of  exchange,  (second  and  third  of  the 
same  tenor  and  date  not  paid),  to  &c."  in  the  words  of  the  bill. 
"  In  an  action  on  a  bill  consisting  of  several  parts,  if  the  plain- 
tifiP  has  each  part,  it  may  be  doubted  whether  he  need  take  no- 
tice of  this  condition,  because  all  the  parts  taken  collectively 
make  an  unconditional  bill,  and  where  ne  has  not  each  part  it 
should  seem  more  correct  to  state  that  the  drawer  maae  his 
certain  bill  of  exchange  in  writing  in  three  parts;  his  proper 
hand  being  subscribed  to  each  of  the  said  parts,  bearing  date, 
&c.  and  directed,  &c.  and  by  each  of  the  said  parts  requested, 
&c.  but  the  form  above  adopted  is  the  usual  one.''  Bayley,  312. 

u  5 
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the  sum  of  £        (s)  Talne  leoeifed,  and  then  a&d  there  deli- 
vered the  said  bill  of  exchange  to  the  said  A*  B.* 

Then  state  the  tieceptanee  and  liability  at  m  No*  I.  from  % 
to  theend* 

No.  X.'-Paybe  v.  Drawer. 

State  the  drawing  of  the  biU  as  in  the  last  form  to*,  then  state 
the  presentment,  if  for  acceptance,  as  in  No.  IV.  to  %  if  for  pay- 
ment (t)  as  in  No,  V.  to  t>  then  proceed  as  follows : 

Whereupon  the  said  bill  of  exchange  afterwards,  to  wit,  on 
&LC;  at,  &c.  was  daly  protested  («)  for  non-acceptance  (or 
non-payment)  thereof,  according  to  the  said  usage  and  custom 
of  merchants,  of  all  which  said  several  premises  £e  said  C.  D. 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c. 
had  notice. 

Thefi  state  the  UabUity  and  promiseto pay,  as  in  No*  IV. 
from  '^  to  the  end. 

No*  XI.  Indorsee  v.  AodsPTOR  or  Drawer. 

The  form  will  be  the  same  as  in  the  two  last  precedents,  with 
the  addition  of  the  indorsements ;  see  No,  II.  ante* 


PROMISSORY  NOTES.  («). 

No.  XII.    Payee  v.  Maker. 

For  that  whereas  the  said  C.D.(ti;)  heretofore,  to  wit,  on  the 
day  of  in  the  year  of  our  Lord 


(&)  A  certain  sum  of  foreign  money  called  in  the  said  bill 
of  exchange,  seven  hundred  ducats.  Bay  ley,  301.  It  seems 
not  to  be  necessary  to  aver  the  value  in  English  money.  Id. 
p.  330.  Simmonds  v.  Parminter,  1  Wils,  185.  4  Br,  P,  C, 
604. 

(t)  If  the  bill  has  been  drawn  in  parts,  and  is  so  stated  in  the 
commencement,  add  after  the  refusal  to  pay,  "nor  did  the 
said  (drnwee  or  acceptor)  pay  the  said  second  or  third  of  ex- 
change." 

(u)  The  omission  of  this  averment  is  only  ground  of  special 
demurrer,  ante,  p.  271.  A  subsequent  promise  to  pay  a  part 
payment  will  be  evidence  of  this  averment.  Ante,  p.  168. 
271. 

(v)  The  notes  to  the  forms  on  bills  of  exchange  will  in 
general  apply  to  these  Forms. 

(w)  As  to  joint  and  several  notes,  see  ante,  p,  265. 


Famw.  443 

at         ,  to  wit,  at  made 

his  certain  note  in  writing,  comnraniy  called  a  promissory  note, 
bearing  date  a  certain  day  and  year  therein  in  that  behalf  men- 
tioned, to  wit,  the  day  and  year  aforesaid,  and  thereby  then 
and  there  promised  to  pay  (x)  months  after  the  date  of 

the  said  note,  to  the  said  A.  B.  or  order,  the  sum  of  £ 
for  value  received.*  By  means  whereof,  and  by  force  of  thip 
statute  in  such  case  made  and  provided,  (^)  the  said  C  D. 
then  and  there  became  liable  to  pay  to  the  said  A.  B.  the  said 
sum  of  money  in  the  said  note  specified,  accovdiag  to  the  tenor 
and  effect  (^x)  of  the  said  note,  and  being  so  liaJ»le,  he  said 
CD.  in  consideration  therecrf',  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  at  &cc.,  undertook,  and  tben  and  there 
faithfully  promised  the  said  A.  B.  to  pay  him  the  said  sum  of 
money  in  the  said  note  specified,  according  to  the  tew>r  and 
effect  of  the  said  note. 


No.  XIII. — Indorsbb  v.  Makes. 

State  the  making  of  the  note  as  in  No  XII.  to  the*,  muL  then 
proceed  as  follows : 

And  the  said  E.  F.  to  whom  or  to  whose  order  the  payment  of 
the  said  sum  of  money  in  the  said  note  specified,  was  by  the  said 
note  appointed  to  be  made,  aftei'wards  and  before  the  payment  of 
the  said  sum  of  money  in  the  said  note  specified,  to  wit,  on  the 
day  and  year  aforesaid,  at,  dec.  indorsed  the  said  note,  and 
thereby  then  and  there  ordered  and  appointed  the  said  sum  of 
money  in  the  said  note  specified  to  be  paid  to  the  said  A.  B. 

Then  state  the  liability  as  in  No.  Xll.  from  the*  to  the  end, 
only  adding  after  **  according  to  the  tenor  and  effect,"  &c.  the 
wards  **  and  of  the  said  indorsement  so  made  thereon  as  afore- 
said." 

If  the  action  is  brought  by  the  second  or  other  indorsee,  add 
the  proper  indorsements  as  directed,  ante,  p»  436. 


(x)  If  a  special  place  of  payment  is  mentioned  in  the  body 
of  the  note,  insert  it  here.  Ante,  p.  151.  And  in  such  case 
insert  at  the  end  of  the  present  count,  an  averment  of  present- 
ment at  that  particular  place,  which  may  be  framed  from  the 
form  given  in  No.  I.  ante.  If  the  special  place  of  payment 
be  no  part  of  the  contract,  ante,  p.  150.,  take  no  notice 
of  it. 

(jf)  This  averment  is  not  necessary,  though  usual.  Ante, 
p.  262. 

(s)  See  anU,  p,  434.  note  (o). 
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No.  XIV« — ^Ihoorscb  t.  Imdobsbs. 

State  the  nuddng  of  ike  mote  as  m  No.  XII.  to  the*,  then  the 
indonement  by  the  payee  as  in  No.  XIII.  and  utUess  the  payee 
is  the  defendant,  the  indorsements  to  and  by  the  defendant,  and 
after  the  statement  of  the  indorsements,  proued  as  follows : 

And  the  said  A.  B.  aveis,  that  afterwards  ana  when  the  said 
note  became  doe  and  payable  according  to  the  tenor  and  efiect 
thereof,  to  wit,  on,  &c.,  at,  &c.,  the  said  note  so  indorsed  as 
aforesaid  was  duty  presented  and  shewn  for  payment  thereof  to 
the  said  (a),  and  payment  thereof  was  then  and  there  de> 
manded,  accontine  to  the  tenor  and  effect  of  the  said  note 
and  of  the  said  indorsement  so  made  thereon  as  aforesaid,  but 
that  the  said  did  not  nor  would  at  the  said  time, 

when  the  said  note  was  so  presented  and  shewn  to  him  for 
payment  thereof  as  aforesaid,  or  at  any  time  afterwards,  pay 
the  said  sum  of  money  therein  specified,  or  any  part  thereof, 
but  wholly  refused  and  neglected  so  to  do,  of  all  which  said 
several  premises  the  said  C.  D.  afiawaids,  to  wit,  on  the  day 
and  year  last  aforesaid,  at,  &c.  had  notice.  By  means  whereof, 
and  by  force  of  the  statute  in  such  case  made  and  provided, 
the  said  CD.  then  and  there  became  liable  to  pay  to  the  said 
A.  B.  the  said  sum  of  money  in  the  said  note  specified,  when 
he  the  said  CD.  should  be  thereunto  afterwards  requested. 
And  being  so  liable,  he  the  said  CD.  in  consideration  thereof, 
afterwards,  to  wit,  on  the  same  day  and  year  last  aforesaid, 
at  &c.  undertook,  and  then  and  there  faimfully  promised  the 
said  A.  B.  to  pay  him  the  said  sum  of  money  in  the  said  note 
specified,  when  he  the  said  C  D.  should  be  thereunto  after- 
wards requested. 

No.  XV. — ^Payee  v.  Maker  op  Note  payable  by  In- 
stalments. 

State  the  making  of  the  note  as  in  No.  XII.  down  to  the  * 
only  stating  also  that  it  is  payable  by  instalments  as  expressed  in 
the  body  of  the  note.  Then  state  the  liabiUty  as  in  No.  XII., 
from  the  *  to  the  end.     Then  add  the  following  averment : 

And  the  said  A.  B.  avers  that  afterwards  and  after  the  mak- 
ing of  the  said  note,  to  wit,  on,  &c.  at,  &c.,  the  said  first  men- 
mentioned  sum  of  £  ,  part  of  the  said  sum  of  £  ,  in  the 
said  note  specified,  became  and  was  due  and  payable  from  the 
said  C  D.  to  the  said  A.  B.,  upon  and  by  virtue  of  the  said 
note,  and  which  said  last  mentioned  sum  of  £      ,  he  the  said 


(a)  The  maker. 
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C.  D.  ought  then  and  there  to  have  paid  to  the  said  A.  B.  ac- 
cording to  the  tenor  and  effect  of  the  said  note,  and  of  the  said 
promise  and  undertaking  so  by  him  made  as  aforesaid. 

DECLARATIONS  ON  CHECKS. 

No.  XVI. — Payer  v.  Drawer.. 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on,  &c.  at, 
&c.  .according  to  the  usage  and  custom  of  merchants,  made  his 
certain  draft  or  order  in  writing  for  the  payment  of  money  com- 
monly called  a  check  on  a  banker,  beanng  date  a  certain  day 
and  year  therein  in  that  behalf  mentioned,  to  wit,  the  day  and 
year  aforesaid,  and  then  and  there  directed  the  s^id  draft  or 
order  to  certain  persons  by  the  name,  style  and  firm  of  Messrs. 

,  and  thereby  then   and  there   requested  the  said 
Messrs.  to  pay  to  the  said  A.  B.  or  bearer  the  sum  of 

£  ,  and  then  and  there  delivered  the  said  draft  or  order  to 
the  said  A.  B.  *  And  the  said  A.  B.  avers  that  after  the  mak- 
ing of  the  said  draft  or  order,  and  before  the  payment  of  the 
said  sum  of  money  therein  specified,  to  wit,  on,  &c.  at,  &c.  the 
said  draft  or  order  was  presented  and  shewn  to  the  said  Messrs. 

for  payment  thereof  according  to  the  said  usage  and 
custom  of  merchants,  and  the  said  Messrs.  were  then 

and  there  requested  to  pay  the  said  sum  of  money  therein  spe- 
cified according  to  the  tenor  and  effect  thereof,  but  that  the 
said  Messrs.  did  not  nor  would  at  the  said  time  when 

the  said  draft  or  order  was  so  presented  and  shewn  to  lliem  for 
payment  thereof  as  aforesaid,  or  at  any  time  afterwards,  pay  the 
said  sum  of  money  therein  specified,  or  any  part  thereof,  but 
wholly  refused  and  neglected  so  to  do,  whereof  the  said  C.  D. 
afterwards,  to  wit,  on  the  day  and  yeailast  aforesaid,  at,  &c.  had 
notice.  By  means  whereof  he  the  said  CD.  then  and  there 
became  liable  to  pay  to  the  said  A.  B.  the  said  sum  of  money 
in  the  said  draft  or  order  specified,  when  he  the  said  CD. 
should  be  thereunto  afterwards  requested.  And  being  so  liable 
he  the  said  C  D.  in  consideration  thereof,  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  at,  &c.  undertook,  and  then  and 
there  faithfully  promised  the  said  A.  B.  to  pay  to  him  the  said 
sum  of  money  m  the  said  draft  or  order  specified,  when  he 
the  said  C  D.  should  be  thereunto  afterwards  requested. 

No.  XVII. — ^Bearer  v.  Drawer. 

Similar  to  the  Last  form,  only  inserting  at  the  ♦  the  following 
averment. 

And  the  said  £.  F.  to  whom  or  to  the  bearer  of  the  said 
draft  or  order  the  payment  of  the  said  sum  of  money  therein 


446  Appendix. 

specified,  was  by  the  said  draft  or  order  appointed  to  be  made, 
after  the  making  of  the  said  draft  or  order,  and  before  the  pay- 
ment of  the  said  sum  of  money  therein  specified,  to  wit,  on,  £dc. 
at,  &c.  duly  transferred,  assigned  and  delivered  the  said  draft 
or  order  to  the  said  A.  B.,  who  thereby  then  and  there  became 
and  was,  and  from  thence  hitherto  hath  been,  and  still  is,  the 
lawful  bearer  thereof,  and  entitled  to  the  said  sum  of  money 
therein  specified. 

No.  XVIII^ — ^NoriCS  to  PK0VsC0NSIDSRATI01f.(6) 

Between  A.  B.,  plaintiff, 
and 
C.  D.  defendant. 
I  hereby  ffive  you  notice,  that  on  the  trial  of  this  cause  the 
above-named  defendant  will  insist  and  give  in  evidence,  that 
the  supposed  bill  of  exchange  (or  promissoiy  note)  mentioned 
in  the  aeclaration  in  this  cause,  was  obtained  from  the  said  de- 
fendant (or  from  G.  H.),  without  legal  or  sufficient  considera- 
tion and  by  undue  means,  and  that  the  said  defendant  is  not 
liable  to  pay  the  same ;  and  I  do  hereby  further  give  you  no- 
tice and  require  you  on  the  said  trial  to  prove  the  consideration 
given  by  the  saia  jdaintiff,  and  evexy  omer  party  for  the  said 
bill  of  exchange,  and  when  such  consideration  was  given  and 
paid,  and  in  what  manner,  and  the  person  or  persons  by  and 
from  whom  the  same  bill  of  exchange  was  obtained  by  the  said 
plaintiff  or  by  any  other  person,  and  the  time  when  the  said 
plaintiff  and  any  other  person  became  the  holder  thereof;  and 
I  do  hereby  fiirtaer  give  you  notice,  and  require  you  on  the  said 
trial  to  produce  and  give  in  evidence  all  letters  and  copies  of 
letters  and  books  of  account  in  any  way  relating  to  the  said  bill 
of  exchange,  particularly  a  certain  letter  dated,  &c. 
Dated,  &c. 

Yours,  &c.  L.  M. 
Attorney  for  ^  said  Defendant. 

To  Mr.  A.  B.  the  above-named 
Plaintiff,  and  Mr.  -— *-,  his 
Attorney  or  Agent. 


(&)  See  ante,  p.  123.    Chitty,  512.  7th  ed. 
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ABATEMENT,  plea  of  misnomer  of  party  to  suit,  265 ;  of 

non-joinder,  265. 
ABSCONDING  of  drawee  of  bill  or  maker  of  note  equiva- 

lantto  dishonor,  147. 
ACCEPTANCE.  General  points  relating  to,  what  is  a  ma- 
terial alteration  in,  38 ;  how  made  by  one  of  several 
partners,  59 ;  see  Partners,  by  one  partner  in  fraud  of 
the  others,  61,  62 ;  is  primd  faae  evidence  of  assess, 
104  ;  presentment  for,  141 ;  general  acceptance,  present- 
ment in  case  of,  147  ;  special  acceptance,  presentment  in 
case  of,  148. 

Presentnient,  to  whom,  146 ;  forged  acceptances,  243,  see 
Forgery ;  statement  of  acceptance  in  the  declaration,  267 ; 
what  the  acceptance  admits,  280,  282/ 

By  wham,  drawee  or  agent,  170,  171 ;  cannot  be  by  two, 
where  bill  is  directed  to  one  only,  171 ;  agent  accepting 
bill  drawn  upon  him  in  his  own  name  personally  liable, 
171 ;  by  one  of  several  persons,  not  partners,  binds  him- 
self only,  171 ;  where  the  bill  is  directed  to  no  person  but 
to  a  particular  place,  171. 

At  what  time,  171 ;  whether  a  bill  can  be  accepted  before  it 
is  drawn,  171,  172,  note  36  ;  whether  a  person  writing 
an  acceptance  on  a  blank  bill  is  liable,  172  ;  bill  may  be 
accepted  after  it  is  due,  172. 

Form,  verbal,  173;  at  common  law,  verbal  acceptance 
good,  173 ;  not  good  in  cases  of  inland  bills  by  stat.  1  &  2 
Geo.  4.  c.  78,  173  ;  still  good  m  cases  of  foreign  bills, 
173. 

What  amounts  to  good  acceptance  not  on  the  bill,  173  ;  a  col- 
lateral promise  to  accept  a  foreign  bill  is  good,  174 ;  though 
the  bill  has  not  been  taken  on  the  credit  of  such  pro- 
mise, 174,  175 ;  where  such  an  acceptance  is  conditional 
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ACCEPTANCE— continued. 

will  not  amount  to  a  good  collateral  acceptance  of  a 
foreign  bill,  177  ;  promise  to  accept  made  on  executory 
consideration,  177. 

What  amounts  to  a  good  acceptance  on  the  bill,  177,  note, 
37  ;  whether  defacing  the  bill  is  an  acceptance,  178, 

What  acts,  where  there  is  no  express  acceptance  or  promise  to 
accept,  will  amount  to  an  acceptance,  178 ;  whether  re- 
taining a  bill  operates  as  an  acceptance,  178,  179, 180, 
note,  38 ;  request  to  A.  to  accept  and  draw  on  B.,  the 
drawing  on  B.  is  not  an  acceptance,  180 ;  marking  a  check 
equivalent  to  acceptance,  180,  181. 

Special  acceptance  at  a  particular  place,  181 ;  varying  deci- 
sions of  K.B.  and  C.  P.,  181,  182,  183,  184;  settled 
by  Rowe  v.  Young,  that  presentment  must  be  averred  and 
proved  against  drawer  or  acceptor,  184;  statute  1&2 
Geo.  4.  c.  78.,  185  ;  when  a  bill  is  payable  in  London, 
&c.  holder  may  demand  a  special  acceptance,  186. 

Conditional  acceptance,  186  ;  good,  186 ;  but  the  holder  may 
refuse  it,  187  ;  if  he  takes  it  he  should  give  notice  to  the 
other  parties,  187 ;  Note  39 ;  must  not  be  declared  on 
as  an  absolute  acceptance,  though  condition  performed, 
187  ;  conditions  should  be  expressed  on  the  acceptance, 
187. 

Acceptance  varying  from  the  terms  of  the  bill,  187  ;  drawee 
bound  by,  188  ;  but  holder  should  give  notice  to  other 
parties,  188  ;  a  refusal  by  holder  to  take  such  acceptance 
will  prevent  him  from  afterwards  resorting  to  it,  188 ; 
holder  may  refuse  it,  189. 

Acceptance,  supra  protest,  189 ;  note,  40;  by  drawee  or  third 
person,  189 ;  by  more  than  one  person,  189  ;  whether  the 
holder  can  refuse  such  an  acceptance,  189 ;  inquiry  should 
be  made  why  the  drawee  has  refused,  190 ;  protest  must 
be  made  before  acceptance,  190. 

Acceptance,  supra  protest,  mode  of,  190. 

Acceptance,  supra  protest,  liability  of  the  acceptor,  190 ;  in 
the  natui-e  of  a  conditional  acceptor  to  pay  if  drawee  does 
not,  191. 

Remedy  of  the  acceptor  supra  protest,  191 ;  stands  in  the 
place  of  the  parly  from  whose  honor  he  acccepted,  191  ; 
may  sue  the  former  acceptor,  192. 

Cancellation  of  acceptatice,  192  ;  acceptance  may  be  can- 
celled before  delivery,  192 ;  cancellation  by  mistake  does 
not  discharge  the  acceptor,  192;  caDceliation  of  the 
name  of  the  maker  of  a  check  by  mistake  no  dis- 
charge, 192. 
ACCEPTOR.  See  Accommodation  Acceptor,  General  points  re- 
lating to ;  is  prima  facie  a  debtor  to  the  drawer,  1,  2  ;  is 
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it  must  appear  to  have  been  performed,  175  ;  what  words 
primarily  liable,  2  ;  iiote  2  ;  there  cannot  be  two  acceptors 
where  a  bill  is  directed  to  one  person,  22 ;  may  prove 
that  a  bill  was  made  abroad  and  is  therefore  void,  29 ;  may 
render  himself  liable  as  such  by  adopting  the  act  of  third 
person,  who  has  accepted  bills  in  his  name,  44 ;  cannot 
set  up  infancy  of  drawer  as  a  defence,  56 ;  infant  not 
liable  as,  57  ;  giving  time  to,  discharge  of  other  parties, 
74 ;  and  see  IndiUgence,  Drawer,  and  Indorter;  varying 
the  liability  of,  discharges  other  parties,  76 ;  at  what 
place  presentment  must  be  made  to  him,  147  to  149  ;  see 
Presentment;  liability  of  acceptor  supra  protest,  190  ;  see 
Acceptance ;  notice  of  dishonor  to,  not  necessary,  199 ; 
when  justified  in  paying  lost  bill,  241 ;  when  guilty  of  neg- 
ligence in  paying  forged  bills,  242,  243,  244  ;  staying  pro- 
ceedings in  action  against,  272  ;  cannot  set  up  forgery  of 
drawer's  name,  280 ;  nor  of  his  own  where  he  has  re- 
cognised his  hand,  281,  282;  what  he  admits  by  his 
acceptance,  280,  282 ;  competency  of,  304. 
Liability  of,  83  ;  not  for  re>excnan|e,  83 ;  to  pay  forged  bill, 
83 ;  to  pay  bill  immediately  on  its  becoming  due,  84  ;  to 
pay  interest,  310. 
Lifdnlity  of,  how  discharged,  by  release,  84 ;  but  not  where  bill 
comes  into  hands  of  indorsee  for  value  without  notice,  84  ; 
by  waiver  or  renunciation,  84  to  87  ;  not  by  holder,  insol- 
vent, omitting  to  include  bill  in  schedule,  86 ;  liability 
suspended  by  taking  substituted  bill,  87 ;  person  taking 
up  accommodation  bill  to  prevent  proceedings  against  the 
drawer,  may  sue  the  acceptor,  88  ;  whether  accommodation 
acceptor  is  discharged  by  time  given  to  the  drawer,  89  ; 
and  note  16 ;  whether  neglect  to  present  a  bill  will  dis- 
charge acceptor,  90 ;  liability  discharged  by  foreign  bank- 
ruptcy, &c.  91.  92  ;  not  by  a  cancellation  of  acceptance 
by  mistake,  192. 
Presentment  to,  at  what  place,  147  to  149 ;  see  Present- 
ment. 

ACCEPTOR  Supra  Protest,  liabUily  of,  190 ;  remedy  of,  191; 
proof  in  bankruptcy  by,  326. 

ACCIDENT,  inevitable,  excuses  the  presentment  of  a  bill, 
169,  270 ;  whether  it  excuses  want  of  notice  of  dishonor, 
233  ;  whether  it  excuses  want  of  protest.  237. 

ACCOMMODATION  ACCEPTOR,  giving  time  to,  no  dis- 
charge of  drawer,  81 ;  liable  to  holder,  who  took  bill  with 
notice  of  the  accommodation,  83 ;  when  discharged  by 
waiver,  84 ;  whether  discharged  by  indul^nce  to  drawer, 
89,  and  note  16 ;  may  have  either  a  special  action  of  as- 
sumpsit, or  an  action  for  money  paid,  253 ;  evidence  in 
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action  by,  against  drawer,  293  ;  proof  by,  in  bankruptcy, 
328  329. 

ACCOMMODATION  NOTE,  maker  of,  not  discharged  by 
release  to  payee,  77,  90 ;  indorser  of,  discharged  by  time 
given  to  nmker,  74 ;  does  not  pass  to  assignees  of  the  party 
accommodated,  138 ;  set-off  in  bankruptcy,  344. 

ACCOMMODATION  BILL.  ^Consideration,  andiiecom- 
modatum  Acceptor,  Yfheii  it  is  considered  to  be  issued,  36, 
37  ;  drawer  of  accommodation  bill  considered  the  principal 
debtor,  81 ;  whether  giving  time  to  drawer  of  accommo- 
dation bill  discharges  the  acceptor,  89  ;  notice  to  drawer 
of,  when  not  necessary,  221  to  228 ;  see  Notice  of  Disho- 
nor; whether  indorsee  for  value  taking  it  after  due,  can  re- 
cover on  it,  112 ;  holder  for  value  can  recover  only  to  the 
amount  of  the  value  he  has  given,  104,  110;  does  not 
pass  to  the  assignees  of  the  party  accommodated,  128  ; 
proveable,  though  no  notice  has  been  given,  321 ;  proof 
of  accommodation  bill  in  bankruptcy,  327  ;  by  the  party 
accommodating  against  the  estate  of  the  party  accomo- 
dated, 328 ;  proof  in  cases  of  accommodation  bills  de- 
posited as  security,  338. 

ACCOUNT  STATED,  when  bill  or  note  may  be  given  in  evi- 
dence under  such  a  count,  13, 255 ;  where  note  avoided  by 
a  material  alteration,  may  be  given  in  evidence  under,33  ; 
infant  cannot  be  sued  on,  57. 

ACKNOWLEDGMENT,  to  take  a  case  out  of  the  statute  of 
limitations,  must  be  in  writing,  298. 

ACT  OF  BANKRUPTCY ;  denial  to  holder  of  bill,  319. 
See  Bankruptcy, 

ACTION,  form  of,  on  bilk  and  notes,  252  ;  special  assump- 
sit, 252 ;  when  debt  will  lie,  252 ;  or  istdebitatus  assump- 
sit, 252. 
Common  eountSf  253  ;  for  money  lent,  when  applicable,  253  ; 
for  money  paid,  253 ;  for  money  had  and  received,  254 ; 
on  an  account  stated,  255. 
Counts  on  the  consideration,  256  ;  when  proper,  256,  257  ; 

should  be  stated  in  particulars,  257. 
By  whom,  257. 
Against  whom,  257. 
Affidavit  to  hold  bail,  267. 
t)eclaration,  262  to  272.    See  Declaration. 
Inspection  of  the  bill,  272. 
Stayir^  proceedingi,  272. 
Judgment  by  default,  273. 

ADDRESS,  see  Direetion, 

ADMINISTRATOR.  See  Executor. 

ADMISSION.  See  Promise  to  pay.  Of  handwriting  by  accep- 
tor«  precludes  him  from  the  defence  of  forgery,  83 ;  by  one 
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of  several  partners,  279  ;  what  the  acceptance  admits, 
280.  282. 285. ;  of  indorser,oDly  evidence  in  action  against 
himself,  287 ;  in  notice  to  produce,  281  ;  indorsement, 
admission  of  prioif  indorsements,  292 ;  of  former  holder  of 
bill,  when  admissible,  296,  297. 

ADVICE,  letter  of,  denoting  the  drawee,  141. 

AFFIDAVIT,  to  hold  to  bail,  form  of,  259 ;  stat.  7  &  8  Geo.  4. 
c.  71,  269 ;  who  may  be  bail,  261 ;  in  actions  against 
married  women,  261. 

AGENT.  See  Attorney.  How  he  should  sign  bill,  22  ;  altera- 
tion of  bill  by,  40 ;  how  appointed,  44  ;  cannot  depute 
his  authority,  45 ;  extent  of  authority,  45  ;  when  person- 
ally responsible,  47, 171 . ;  for  the  purpose  of  getting  a  bill 
paid,  when  liable  on  receipt  of  money,  93  ;  usury  by,  in 
discounting  bill,  117,  118 ;  may  transfer  bill  deposited 
with  him,  126 ;  liable  for  not  presenting  a  bill  for  accept- 
ance, 141 ;  bill  accepted  by  agent  must  be  presented  to 
him,  the  principal  being  absent,  147  j  acceptance  of  bill 
by,  170,  171;  payment  to  whom  good,  239,  240;  not 
guilty  of  negligence  in  taking  check  from  acceptor,  248  ; 
bill  or  note  by,  may  be  declared  on  as  made  by  princi- 
pal, 266  ;  authority  of,  who  proved,  279. 

AGREEMENT,  where  bill  or  note  operates  as  such,  it 
must  be  treated  as  such,  and  stamped,  12  ;  what  amounts 
to,  13  ;  admissibility  of,  to  control  operation  of  bill  or 
note,  278  ;  by  one  of  several  drawers,  to  provide  for  bill, 
operates  as  a  release,  320. 

ALIENS,  when  they  may  sue  on  bills  or  notes,  48 :  semble, 
not  entitled  to  interest,  309. 

ALTERATION,  avoids  a  bill,  though  made  by  a  stranger, 
34  ;  after  negociation  avoids  a  bill  though  made  with 
consent,  34 ;  before  negotiation  with  consent,  does  not 
avoid  bill,  36 ;  what  amounts  to  negotiation,  37 ;  what 
alteration  is  material,  38 ;  correction  of  mistake,  3d ;  al- 
teration a  forgery,  374. 

ANNUITY  ACT,  bankers'  notes  or  checks  not  "  money*' 
within,  9. 

APPROPRIATION,  payment  of  bill  or  note  by,  248 ;  of 
bills  to  legal  or  illegal  demands,  121. 

ARREST,  259. 

ASSUMPSIT.  See  Money  had  and  received.  Money  lent,  &^c. 
Whether  it  lies  against  a  corporation,  55 ;  usual  form  of 
action  on  bills,  252. 

ATTORNEY  does  not  lose  his  privilege  by  drawing  bill,  42. 
Attorney,  employed  to  discover  parties'  residence,  has,  like 
a  banker,  a  day  to  consult  his  employer,  235 ;  notice  of 
dishonor  to,  not  sufficient,  199 ;  payment  to,  240  >  not 
good  to  his  agent,  240  ;  nor  to  his  clerk,  240.      ^ 
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Power  of,  where  it  will  aathorise  the  attorney  to  ac- 
cept bills,  &c.  46>  67  ;  whether  it  must  be  produced  to 
prove  agent's  authority,  279. 171. 

BAIL,  of  maker,  who  pays  note»  cannot  sue  on  it,  258  ;  affi« 
davit  to  hold  to  bail,  259  ;  who  may  be  bail,  261. 

BANKERS,  where  they  hold  bills  deposited  with  them  for 
value,  108,  109 ;  what  commission  they  may  take  on 
discounting  bills,  120 ;  may  transfer  bills  deposited  with 
them,  126 ;  distinction  between  bankers'  bills  at  sight 
and  others,  144 ;  within  what  hours  bills  must  be  pre- 
sented to,  160  ;  have  the  same  time  as  fresh  holder  to  give 
notice  of  dishonor,  210  ;  notice  of  dishonor  to,  must  be 
given  in  banking  hours,  211 ;  what  they  must  prove  in 
suing  for  the  amount  of  a  bill  accepted  at  their  house,  and 
paid  by  them,  242  ;  when  (hey  can  recover  money  paid 
on  forged  checks  and  bills,  242,  243,  244,  245,  246, 
247  ;  cannot  sue  on  a  bill  payable  at  their  house,  and 
paid  by  them,  258 ;  within  the  bankrupt  law,  318  ;  in 
what  cases  bills  deposited  with  them  pass  to  their  as- 
signess  in  case  of  bankruptcy,  347  to  352. 

BANKERS'  CHECKS.    See  Checks. 

BANKERS'  NOTES  governed  by  the  same  rules  as  other 
notes,  8  ;  whether  considered  as  cash,  8  ;  not ''  money" 
within  the  annuity  act,  9 ;  under  5/.  how  affected  by 
7  Geo.  4.  c.  6. — 6 ;  stamps  on,  compounded  for,  9 ; 
.  Appendix,  No.  V. ;  may  be  issued  by  bankers,  where  more 
than  six  are  in  partnership,  51. 

BANK  NOTES  under  5/.  6 ;  treated  as  cash,  10  ;  pass  by 
will,  bequeathing  money  or  cash,  10 ;  object  of  a  dona- 
tion, mortU  causa,  10  ;  whether  money  had  and  received 
will  lie  against  the  finder,  10 ;  cannot  be  taken  in  execu- 
tion, 10 ;  tender  of,  not  good  if  objected  to,  10 ;  forged 
bank  note  no  payment,  100. 

BANKRUPT.    See  Bankruptcy. 

When  he  may  sue  on  a  bill,  48 ;  caimot  transfer  bill  after 
bankruptcy,  48.  127  ;  liable  on  bill  given  after  bankruptcy 
forj  debt  due  before,  49.  108 ;  when  a  bankrupt  partner 
may  bind  a  solvent  one,  68 ;  liable  on  subsequent  pro- 
mise, 108  ;  bills  given  to  procure  his  certificate  void,  114; 
may  transfer  bills  which  do  not  pass  to  his  assignees,  127, 
128  ;  transfer  of  bill  valid  under  6  G.  4.  c.  16.  s.B2, 
128  ;  notice  of  dishonor  to,  before  appointment  of  assig- 
nees, 199 ;  payment  of  bills  by,  239 ;  payment  of  bills 
to,  240 ;  may  sue  on  bill,  when,  48.  257. 

BANKRUPTCY.  See  Bankrupt.  Notice  of  dishonor,  in 
case  of,  229 ;   a  dissolution  of  partnership,  70 ;  traffick- 
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ing  in  bills,  what  amounts  to»  317 ;  denial  to  holder  an 
act  of  bankruptcy,  319  ;  petitioning  creditor's  debt,  amount 
of,  319  ;  nature  and  time  of  accruing  of,  319. 
Proof  of  bills  and  notes.  What  bills  may  be  proved,  321  ; 
only  such  as  could  be  enforced  at  law  or  in  equity,  322  ; 
bill  on  demand,  322 ;  or  after  notice,  322  ;  not  unstamped 
or  contingent  bills,  323 ;  not  where  the  bankrupt's  name 
is  not  on  the  bill,  323  ;  proof  on  the  consideration,  324  ; 
bills  payable  to  fictitious  payees,  324 ;  lost  bills,  324  ; 
where  there  has  been  laches,  325 ;  bills  barred  by  the 
statute  of  limitations,  325  ;  time  of  the  holders  becoming 

a  to,  325 ;  not  necessary  that  he  should  have  been 
sr  at  the  time  of  the  bankruptcy,  325  ;  bills  indorsed 
for  the  accommodation  of  the  bankrupt,  and  taken  up  by 
the  indorser  after  the  bankruptcy,  326 ;  acceptances 
supra  protest,  326. 

Proof  of  bills — accommodation  bills.  Accommodation  bill 
discounted  by  debtor  of  the  estate  not  proveable,  327. 

Proof  of  accommodation  bills,  by  the  party  accommodating, 
against  the  estate  of  the  party  accommodated,  328. 

Proof  of  bills — cross  bills  in  general,  329. 

Proof  of  bills — where  there  are  cross  bills,  and  a  cash  ac' 
count,  and  both  the  parties  become  bankrupt,  331. 

P'^oof  of  bills — under  several  c(nnmi^ions,  and  amount  of 
proof,  335. 

Proof  of  hills — where  they  have  been  deposited  as  a  seen- 
rity,  339. 

Proof  of  bills — reduction  of  proof,  in  case  of  one  bill  being 
paid  in  full,  341. 

Proof  of  bills — interest,  341. 

Proof  of  bills — expences  and  re-exchange,  342. 

Proof  of  bills —  election,  342. 

Setoff,  343. 

Bills  and  notes  of  which  the  bankrupt  is  reputed  owner,  347. 
BASTARD,  note  given  by  father  to  parish  illegal,  114. 
BEARER,  bill  or  note  payable  to,  negotiable  by  deliveiy, 
23.  27.  126 ;  bills  payable  to  fictitious  persons  may  be 
treated  as  payable  to  bearer,  24  ;  note  payable  to,  is  pay- 
able on  demand  within  schedule,  part  I.  55  G.  3.  c. 
184.— 28  ;  loss  of  bill  payable  to,  241 . 
BELLMAN,  sending  letters  by,  370. 

BENEFICIAL  interest  in  bill  passes  to  assignees  of  bank- 
rupt, 127. 
BILLS  OF  EXCHANGE. 

In  general.  Definition  of,  1  ;  Foreign  bills,  2  ;  see  Foreign 
bills.  Inland  bills,  3. ;  see  Inland  bills  under  20s.,  4 ; 
under  SI,,  5  ;  bill  of  exchange,  a  simple  contract,  11  j  a 
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chose  in  action,  1 1 ;  most  be  for  payment  of  a  specific 
sum,  12 ;  must  not  be  conditional  or  contingent,  12 ; 
either  in  time  of  payment,  13  ;  or  the  fund  for  payment, 
15 ;  or  the  parties,  16 ;  wording  of  bill,  17  ;  whether 
certain  instruments  are  bills  or  notes,  18. 

Tlie  varwus  partg  of  bills. — Drawer's  name,  21 ;  drawee*s 
name,  22  ;  payee's  name,  22 ;  date,  24 ;  sum  payable, 
25 ;  time  and  place  of  payment,  26 ;  payable  to  order, 
26;  value  received,  27. 

Stamps  on,  27  ;  penalties  in  stamp  act,  28  ;  stamping  after 
the  making,  28 ;  foreign  bills,  29  ;  bills  bearing  interest, 
30 ;  date  and  sight,  30 ;  order  for  payment  of  money  out 
of  a  fund,  which  may  or  may  not  be  available,  31 ;  con- 
sequences of  want  of  stamp,  32 ;  different  denomination 
of  stamp,  33;  reissuing  bills,  34. 

Alteration  of  hills,  34;  after  negotiation  avoids  a  bill,  though 
made  with  consent,  34 ;  before  negotiation  with  consent  does 
not  avoid,  36 ;  what  is  a  negotiation  or  issuing,  37  ;  what 
alteration  is  material,  38 ;  correction  of  mistake,  39. 

The  parties  to  bilU. — ^In  general,  41 ;  where  the  same  per- 
sons are  parties  in  different  characters,  43 ;  agents,  44  ; 
see  Agent.  Aliens,  48;  bankrupts,  48;  see  Bankrupt. 
Corporations,  49 ;  see  Corporation.  Executors  and  ad- 
ministrators, 55 ;  see  Executors.  Infants,  56 ;  see  In- 
fants^ Lunatics,  57  ;  married  women,  58 ;  see  Married 
Women.  Partners,  59  ;  see  Partnerg.  Several  persons 
not  partners,  71. 

Liahiiity  of  parties  to  bills. — Of  drawer,  73  ;  see  Dratver. 
How  discharged,  by  indulgence,  74 ;  by  taking  substi- 
tuted bill  or  security,  77  ;  by  compounding  with  aoceptor, 
79  ;  by  holder  malting  acceptor  his  executor,  60 ;  not  by 
time  given  to  an  accommodation  acceptor,  31  ;  not  by 
receiving  part  payment  from  acceptor  or  indor$er,  82 ; 
not  by  indulgence  to  acceptor  with  drawer's  assent,  or 
after  promise  to  pay,  82 ;  liability  of  acceptor^  83 ;  see 
Acceptor.  How  discharged,  b^  release,  84 ;  by  waiver* 
84  ;  by  substituted  bill  or  security,  87  ;  whether  by  giving 
time  to  drawer  of  accommodation  bill,  89 ;  whether  by 
neglect  to  present  the  bill  for  payment,  90  ;  by  dischai^e 
in  a  foreign  country,  91 ;  liability  of  drawee  or  other  per- 
son in  consequence  of  a  promise  to  pay,  92 ;  liability  of 
of  indorser,  94 ;  liability  of  party  transferring  bill  by  de- 
livery without  indorsement,  95  ;  liability  of  party  deliver- 
ing over  bill  by  way  of  discount,  99 ;  liability  of  paity 
delivering  over  bill,  how  discharged,  100 ;  liability  of 
indorser,  how  discharged,  by  indulgence,  102. 

Consideration  of  Bills ;  see  Conjtcl^ration.— ^Consideration  is 
presumed,  103  ;  want  of  consideration  in  toto,  or  in  part. 
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104 ;  in  cases  of  firaud,  107  ;  what  amounts  to,  108 ; 
between  what  parties  a  defence,  111 ;  illegal  considera- 
tion,   112;    at  common  law,  112;    by  statute,    114;  , 
whether  it  vitiates  the  bill  in  part  or  in  toto,  115  ;  defence, 
between  what  parties,  115';  usury,  117  ;  see  Usury,    To 
make  usury  there  must  be  a  loan,  117  ;  usury  in  discount- 
ing, 118;  commission  not  usurious,  120;  renewed  bills, 
when  usurious,    120 ;   bet«'een  what  parties  usuiy  will 
avoid  a  bill,  121 ;  gaming,  122 ;  notice  to  prove  conside- 
ration, 123. 
Transfer  of  Bills.  See  Transfer 4 — What  bills  are  transferable, 
125 ;  by  whom,  126 ;  by  banker,  pledgee,  or  agent,  126, 
127  ;   by  bankrupts,  127 ;    in  cases  of  fraudulent  pre- 
ference, 129 ,  by  eiecutors  or  administrators,  129 ;  by 
infants,  130  ;  by  married  women,  130 ;  by  partners,  130 ; 
by  a  person  who  has  no  title  himself,  130 ;  at  what  time, 
131 ;  before  the  completion  of  the  bill,  131  ;  before  due, 
but  after  refusal  of  acceptance,  131 ;   before  due,   but 
after  payment,  1 32  ;  after  due,  132 ;  after  due  and  after 
payment,  135 ;   in  what  manner,  135 ;  the  words  "  or 
order,"  136 ;  blank  indorsements,  137 ;  indorsements  in 
full,  137  ;  restrictive  indorsements,  138  ;  for  part  of  the 
money,  139 ;  cancelling  indorsements,  139. 
Frtsentment  cf  Bills. — For  acceptance  in  gaieral,    141  ; 
within  what  time,  142 ;  how  long  the  bill  should  be  left 
for  acceptance,  145  ;  to  whom  presentment  for  acceptance 
should  be  made,  146;  presentment  for  payment,  146; 
by  whom,  146 ;  to  whom,  147  ;  where,  or  a  bill  accepted 
generally,  147  ;  of  a  bill  accepted  payable  at  a  bankers, 
or  other  place  only,   and  not  otherwise,   or  elsewhere, 

148  ;   of  a  bill  accepted,   payable  at  a  banker's,  &c. 
since  1  &  2  G.  4.  c.  78.  not  saying  *'  there  only,"  &c., 

149  ;  of  a  bill  drawn,  payable  in  London,  &c.,  and  ac- 
cepted, payable  at  a  banker's,  &&,  not  saying  *'  there 
only."  &C.,  149  ;  of  notes  payable'at  a  particular  place  in 
the  margin,  150  ;  of  notes  payable  at  a  particular  place 
in  the  body  of  the  note,  151 ;  of  notes  payable  at  two 
different  places,  152 ;  of  bills  payable  after  date,  152  ; 
of  bills  payable  after  sight,  154 ;  of  bills  pajrable  on  de- 
mand, 154 ;  of  bills  becoming  due  on  Sunday,  Christ- 
mas-day, Good  Friday,  or  fast-day,  158 ;  hours  with- 
in which  presentment  must  be  made,  159 ;  days  of 
grace,  161 ;  upon  what  bills,  163 ;  at  what  time  on  the 
last  day  of  grace  a  bill  mnstbe  presented,  164 ;  usance, 
165 ;  when  presentment  excused,  166 ;  by  part  pavment, 
or  by  subsequent  promise  to  pay,  167  ;  by  inevitable  ac- 
cident, 169. 
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Acceptance  of  Bills. — By  whom,  170 ;  at  what  time,  171  ; 
what  amounts  to  a  good  acceptance  not  on  the  bill,  173  ; 
what  is  a  good  acceptance  on  the  bill,  177  ;  what  acts, 
where  there  is  no  express  acceptance  or  promise  to  accept, 
will  amount  to  an  acceptance,  178  ;  special  acceptance 
at  a  particular  })lace,  181 ;  conditional  acceptance,  186 ; 
acceptance  varying  from  the  terms  of  the  bill,  187  ;  ac- 
ceptance supra  protest,  189  ;  mode  of,  190  ;  liability  of 
acceptor  supra  protest,  190 ;  remedy  of  acceptor  supra 
protest,  191 ;  cancellation  of  acceptance,  192. 

Notice  of  Dishonor.  See  Notice,  When  necessary  in  general, 
195  ;  form  of  the  notice,  196;  by  whom,  197  ;  to  whom, 
in  general,  198  ;  to  person  guaranteeing  the  payment  of  a 
bill,  200 ;  to  person  delivering  over  a  bill  without  indoi-se- 
ment,  203 ;  mode  in  which  it  should  be  given,  204  ; 
within  what  time,  207  ;  within  what  hours,  211  ;  pro- 
test of  foreign  bills,  212 ;  within  what  time,  213 ;  pro- 
test of  inland  bills,  214  ;  protest  for  better  securi^,  215  ; 
excused,  by  part  payment,  216 ;  by  promise  to  pajr,  216  ; 
only  when  the  party  knows  of  the  laches,  219  ;  in  case 
the  drawer  has  no  effects  in  the  hands  of  the  drawee,  22 1  ; 
not  excused  where  the  drawer  has  effects  in  the  hands  of 
the  drawee  at  the  time  of  drawing,  or  any  time  before 
presentment,  222 ;  not  excused  where  the  drawer  has 
effects  in  the  hands  of  the  drawee,  though  to  less  amount 
than  the  bill,  223  ;  not  excused  where,  though  there  are 
no  actual  effects,  there  is  a  reasonable  expectation  of 
bill  being  honored,  224  ;  not  excused  where,  though  the 
drawer  has  no  effects  in  the  hands  of  the  drawee,  he 
would  have  a  remedy  over,  227  ;  not  excused  in  an  ac- 
.tion  against  the  indorser,  because  the  drawer  had  no 
effects  in  the  hands  of  the  drawee,  228  ;  not  excused  by 
the  insolvency  or  bankruptcy  of  the  drawee  or  other 
party,  229 ;  whether  excused  in  case  of  the  known  in- 
solvency of  the  maker  of  a  note,  231  ;  not  excused  by 
an  agreement  not  appearing  on  the  face  of  the  note,  that  it 
shall  not  be  enforced,  232;  whether  excused  in  case  o. 
accident,  233 ;  excused  by  ignorance  of  the  party's  re- 
sidence, 234  ;  protest,  when  excused,  236. 

Payment  of  Bills.  See  Payment.  By  whom,  238  ;  by 
bankrupts,  239  ;  to  whom,  239  ;  to  bankrupts,  240  ;  in 
case  of  lost  and  stolen  bills,  &c.  240.  See  Lost  and 
Stolen  Bills^  in  cases  of  forgery,  242  ;  within  what  time, 
248  ;  by  taking  a  check  from  the  acceptor,  248  ;  by  ap- 
propriation, 248 ;  what  amount,  249 ;  the  receipt,  and 
getting  back  the  bill,  249  ;  supra  protest,  250. 

Remedy  upon  bills-^ionn  of  action,  252 ;  common  counts, 
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,    253  ;  counts  on  the  consideration,  256  ;  by  whom,  257 ; 
against  whom,  258 ;  affidavit  to  bold  to'  bail,  259 ;  who 
may  be  bail,  261 ;  in  actions  against  married  women,  261 ; 
declaration,  261 ;  name,  261  ;   statement  of  custom  of 
merchants,  and  by  force  of  the  statute,  262 ;  statement  of 
the  date,  262 ;  of  the  place  where  the  bill  was  made,  263 , 
of  the  payee,  place  and  time  of  payment,  263  ;  of  the  sum 
payable,  264 ;  of  value  received,  264 ;  of  the  parties,  264 
of  the  acceptance,  267  ;  of  the  indorsements,  268 ;  of  the 
presentment,  268;  of  the  notice,  271  ;  of  the  promise 
271 ;  inspection  of  the  bill,  272;  staying  proceedings 
272 ;  judgment  by  default,  273. 
Evidence.    See  Evidence,    Production  of  the  bill,  275  ;  va- 
riances, 275 ;  identity,  277 ;  admissibility  of  ag^reement  to 
control  the  operation  of  the  bill,  278 ;  m  particular  ac- 
tions. Payee  v.  Acceptor,  278  ;   Indorsee  v.  Acceptor* 
282  to  287  ;  Payee  v.  Drawer,  287  to  292 ;  Indorsee  v. 
Indorser,  292 ;  Accommodation  Acceptor  y.  Drawer,  293 ; 
Payee  v.  Maker,  294 ;  Indorsee  v.  Maker,  294. — Defence. 
Want  of  consideration,  295  ;  statute  of  limitations,  297  ; 
competency  of  witnesses,  299 ;  of  drawer,  299 ;  of  indor- 
ser, 301 ;  of  acceptor,  drawee  or  maker,  304. 
Sum  recoverable — ^pnncipal,  306 ;  interest,  309 ;  when  due, 
309 ;  for  what  period  payable,  310;  expences,  311 ;  re- 
exchange,  312 ;  damages,  315. 
Bankruptcy*    See  Bajikruptcy,    Trading  by  trafficking  in 
bills,  317 ;  act  of  bankruptcy,  denial  to  holder  of  bill,  319 ; 
petitioning  creditor's  debt,  amount  of,  319 ;  nature  and 
time  of  accruing  of,  319 ;  proof  of  bills  and  notes,  what 
bills  may  be  proved,  321 ;  time  of  holder's  becoming  a 
party  to,  323 ;  of  accommodation  bills  in  general,  327 ; 
proof  on  accommodation  bills  by  the  party  accommodating, 
against  the  party  accommodated,  328 ;  of  cross  bills  in 
general,  329  ;  wnere  there  are  cross  bills  and  a  cash  ac- 
count, and  both  parties  are  bankrupt,  331 ;  under  several 
commissioners,  and  amount  of  proot,  335 ;  where  the  bills 
have  been  deposited  as  a  security,  339 ;  where  there  are 
several  bills,  and  one  is  paid  in  full,  proof  reduced,  341  ; 
proof  of  interest,  341 ;  of  expences  and  re-exchange,  342 ; 
election  as  to  proving,  342  ;  set  off,  343  ;  biUs  of  which 
the  bankrupt  is  reput^  owner,  347. 
Lost  and  Stolen  BilU.    See  Lost  and  Stolen  BiUs*    In  what 
cases  the  loser  can  recover  on  the  bill,  353  ;  in  what  cases 
the  drawer  may  be  compelled  to  give  another  bill  in  case 
of  loss,'  356 ;  what  circumstances  are  proof  of  bona  Jides 
in  receiving  lost  and  stolen  bills,  &c.  356 ;  between  what 
parties  it  is  a  good  defence  that  the  bill  has  been  lost  or 
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stolen,  368 ;  conduct  to  be  pursued  in  case  of  loss  or  rob- 
bety  of  bill,  368 ;  remedy  against  the  postmaster  or  his 
servants  for  lost  or  stolen  bills,  &c.  369  ;  who  shall  bear 
the  loss  of  bills,  &c.  sent  by  the  post,  and  lost,  369. 
Forgery  of  bilU  and  notes,  enactments,  371 ;  nature  of  the 
instrument,  372 ;  alteration,  374 ;  assuming  fictitious 
name,  375  ;  altering  forged  bill,  377  ;  indictment,  378  ; 
evidence,  378. 

BLANK  for  payee's  name,  22. 29.  40 ;  drawer  liable  on  biil 
drawn  in  blank,  73  ;  so  an  indorser,  45- 131  ;  whether  a 
person  writing  an  acceptance  on  a  blank  bill  is  liable  as 
acceptor,  172. 

BLANK  indorsement,  137.  284.  357. 

BONA  NOTABILIA,  where  bills  are,  11. 

BREACH,  common  breach  sufficient,  268. 

BROKER.  See  Agent,  Where  exorbitant  brokerage  amounts 
tousuiy,  117,  118. 

CANCELLING,  an  indorsement,  139 ;  an  acceptance,  192  ; 
or  check,  192. 

CASH,  whether  bankers'  notes  amount  to,  8 ;  bank  notes 
amount  to,  9 ;  checks  considered  as,  9 ;  bills  and  notes 
when  taken  as  such  in  payment,  97,  97. 

CERTIFICATE  of  bankrupt,  bills  given  to  procure,  void. 
114. 

CHECKS  negotiable,  and  governed  by  same  rules  as  bills,  9  ; 
intended  for  immediate  payment,  9. 26;  in  practice  con- 
sidered as  casli,  9 ;  exempted  from  stamps,  9  ;  delivery 
of,  as  a  gift,  good,  if  received  in  donor's  lifetime,  11  ; 
are  payable  on  demand,  26;  do  not  require  stamp  when 
properly  drawn,  32 ;  taking  check  from  agent  of  pur- 
chaser, does  not  discharge  the  latter,  97  ;  when  a  check 
is  overdue,  134 ;  presentment  for  payment  of,  157 ; 
marking  a  check  equivalent  to  acceptance,  180 ;  cancella- 
tion of,  by  mistake,  192 ;  payment  of  lost  check,  241  ;  of 
forged  check,  244 ;  taking  check  from  acceptor  does  not 
render  agent  doing  so  guilty  of  negligence,  248. 

CHOSE  IN  ACllON,  bill  or  note  is,  11. 

CHRISTMAS  DAY,  bills  due  on,  when  to  be  presented,  158. 

CLEARING  HOUSE,  presentment  at,  equivalent  to  present- 
ment at  bankers,  149.  157. 

COAL  NOTES,  10 ;  the  sUt  3  G.  2.  c.  26.  s.  7.  is  repealed 
by  47  G.  3.  st.  2.  c.  68.  s.  28.    See  Errata. 

COGNOVIT,  whether  taking  cognovit  is  a  giving  time,  74, 76. 

COLLATERAL  SECURITY,  taking  such  from  acceptor,  no 
disGhai]ro  of  drawer,  78. 

COMMISSION,  by  bankers  on  discounting  bills,  120. 

COMPETENCY  of  Witnesses,  299.  379.    See  WUnetui. 
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COMPOSITION,  by  bankers  for  stamps,  28;  Appendix, 
No.  5  ;  with  acceptor  discharges  drawer,  80 ;  with  credi- 
tors, fraud  in,  avoids  bill,  107. 

COMPOUNDING  a  prosecution,  an  illegal  considera- 
tion, 112. 

COMPUTATION  of  Time  in  bills  payable  after  date,  162, 
153  ;  in  bills  payable  after  sight,  154. 

COMPUTING  pnncipal  and  interest,  rule  for,  273. 

CONDITION,  must  not  be  in  bill  or  note,  12  ;  see  ConHn- 
geney ;  in  acceptance  should  be  expressed,  187. 

CONDITIONAL  Acceptance,  186,  187.  195.  See  Accept- 
ance* 

CONSIDERATION,  general  paints  relating  to,  need  not  be 
mentioned  in  bill  or  note,  27  ;  of  a  bill  or  note  will  sus- 
tain action  when  the  bill  is  wrongly  stamped,  33 ;  accept- 
ance imports  consideration,  85  ',  consideration  is  presume 
ed,  183. 
Want  of  consideration,  104 ;  is  either  in  toto  or  in  part,  104 ; 
no  consideration  in  cases  of  fraud,  105 ;  want  of  consi- 
deration in  part  an  answer  only  when  the  sum  is  matter 
of  definite  computation,  105 ;  in  cases  of  fraud,  107. 
Want  of  consideration — what  amounts  to,  debt  of  a  third 
person,  a  sufficient  consideration,  108 ;  so  a  moral  obliga- 
tion, 108 ;  where  bankers  hold  bills,  deposited  with  them 
for  value,  108,  109;  where  bill  is  delivered  for  special 
purpose,  the  party  receiving  it  cannot  repudiate  the  pur> 

Sose,  and  sue  on  it  himself,  109 ;  where  a  bill  or  note  is 
elivered  as  a  gift,  110. 

Want  of  consideration — between  what  parties  a  defence.  111  ; 
not  where  the  holder  or  any  intermediate  party  took  the 
bill  or  note  on  a  valid  consideration,  111 ;  no  difierence 
that  party  so  taking  it  knew  it  was  an  accommodation  bDl, 
111 ;  whether  indorsee  for  value  taking  bill  after  it  is  due, 
from  a  person  who  gave  no  value,  can  sue  upon  it,  1 12 ; 
and  note  19. 

Illegality  of  consideration,  112;  at  common  law,  112 ;  by 
statute,  114. 

Illegality  cf  consideration — whether  it  vitiates  in  part  or  in 
toto,  115. 

Illegality  of  consideration — defence,  between  what  parties, 
115  ;  bill  declared  void,  cannot  be  enforced  so  as  to  give 
effect  to  the  illegal  transaction,  115  ;  aliter  if  it  does  not 
give  eflect,  115 ;  where  not  declared  void,  may  be  enforced 
against  any  parly  by  innocent  indorsee  for  value,  115, 
116,  unless  he  takes  the  bill  after  it  is  due,  1 16 ;  or  knows 
of  the  Ulegality,  116. 

Usurious  consideration,  117.    See  Usury. 

Renewed  bills,  wheie  valid,  120. 

X  2 
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Gaming  coruideratum,  122 ; 

Notice  to  prove  connderatUm,  123. 

CounU  on  the  consideration,  256. 

£vM2efu;«  of  want  of  consideration,  295. 
CONSTRUCTIVE  acceptances,  180. 
CONTRACT.    See  Congideratum,  Illegality,  Usury, 
COPY.    See  Notice  to  produce.  Inspection. 
CONSIGNMENT  of  cargo  equivalent  to  effects  in  hands  of 
drawer    224  225 

CONTINGENCY,  most  not  be  in  a  biU  or  note,  12  ;  either  in 

time  of  payment,  13 ;  in  the  fund,  15 ;  or  in  the  parties, 

16 ;  prevents  proof  in  bankruptcy,  323. 
CONTRACT,  with  aliens  invalid,  48  ;  with  infants  voidable, 

56 ;  with  married  women  void,  58. 
CORPORATIONS,  exceeding  six  persons,  whether  they  may 

be  parties  to  bills,  49,  50,  51 ;   whether  assumpsit  lies 

against  them,  54 ;  whether  they  have  authority  to  become 

parties  to  bills,  55 ; 
COSTS,  practice  as  to,  on  staying  proceedings,  272 ;  liability 

for  when  it  renders  witness  incompetent,  300,  301.  305. 
COUNTERMAND  of  appropriation  of  money,  93,  94. 
CROSS  BILLS,  proof  of  a  bankruptcy,  329  to  335.   See  Bank- 

ruptcy, 
CURRENCY,  264. 
CUSTOM  of  merchants,    need  not  be  stated    in  declara* 

tion,  262. 

DAMAGES,  plaintiff  entitled  to  nominal  damages  on  writ  of 
inquiry,  unless  the  bill  is  produced,  273  ;  what  damages 
alloweid  in  case  of  foreign  bills,  311 — 315. 

DATE,  of  bill  or  note,  24,  25;  when  it  must  not  be  printed, 
25  ;  when  evidence,  25 ;  meaning  of  word  "  date"  in 
stamp  act,  30  ;  alteration  of,  in  case  of  mistake,  35;  al- 
teration in,  material,  35.  38 ;  how  stated  in  declaration, 
262. 

DAYSofgiace,  in  general,  161;  in  different  countries,  161, 
162  :  upon  what  bills,  163,  164 ;  at  what  time  on  the  last 
day  of  grace  a  bill  must  be  presented,  164.  153. 

DEATH,  note  payable  on  good,  16 ;  bill  indorsed  to  party 
after  his  death,  vests  in  executor,  when,  56  ;  a  dissolution 
of  copartnership,  70 ;  of  one  of  several  parners  who  has 
drawn  a  bill  in  blank,  131 ;  presentment  in  case  of,  146, 
,  147;  notice  of  dishonor,  in  case  of,  199,  note  44;  whe- 
ther after  death  of  drawer,  drawee  may  accept,  381. 

DEBT,  action  of,  maintainable  by  payee  against  maker  of  note 
for  value  received,  27. 252 ;  so  by  drawer,  who  is  also 
payee  of  bill  for  value  received,  27.  253 ;  by  indorsee 
against  immediate  indorser,  253« 
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DECLARATION  in  eenenU,  261 ;  the  venue,  261 ;  state- 
ment of  ''usage  and  custom  of  merchants,"  and  "according 
to  the  form  of  the  statute/'  262 ;  statement  of  the  date,  '262 ; 
of  the  place  at  which  the  bill  or  note  was  made,  263  ;  of 
the  payee,  time  and  place  of  payment,  263  ;  of  the  sum 
payable,  264 ;  of  value  received,  264  ;  of  the  parties,  264 ; 
See  the  Forms  in  the  Appendix* 
DEFACING  a  bill  by  drawee,  whether  on  acceptance,  178, 

179. 
DEFAULT,  Judgment  by,  273. 
DEFENCE,  in  actions  on  bills,  evidence  in,  295.    See  Con- 

sideration, 
DEFINITION,  of  a  bill,  1 ;  of  a  note,  3. 
DELIVERY,  transfer  by,  99 ;  necessary  to  perfect  indorse- 
ment, 136 ;  of  all  the  bills  of  a  set,  136 ;  entitles  a  party 
to  indorsement,  136 ;  delivery  up  of  bill,  250 ;  averment 
of  delivery  to  payee  unnecessary,  267. 
DEMAND,  not  necessary  to  shew  demand  on  drawer  in  action 
against  indorser,  199 ;  not  necessary  to  aver  it  in  actions 
.  on  bill  or  notes,  payable  on  demand,  269. 
DEMAND,  BILLS  ON,  where  no  time  is  mentioned,  bill  is 
^  payable  on  demand,  25 ;  when  considered  to  be  overdue, 
134 ;  bills  on,  when  to  be  presented,  154 ;  bill  accepted 
after  it  is  due,  becomes  payable  on  demand,  172 ;  statute 
of  limitations,  298 ;  proof  of,  in  bankruptcy,  322. 
DENOMINATION  of  Stamp.  33. 
DESTRUCTION  of  bill,  whether  it  amounts  to  acceptance, 

179  ;  notice  of  dishonor,  not  excused  by,  369. 
DIRECTION  of  bill  to  a  place  only,  and  to  no  person,  22  ; 

alteration  in,  39.    See  Drawee, 
DISCHARGE.    See  Release,  Waiver. 
DISCOUNT,  of  bill  by  agent,  45  j  by  one  partner  in  his  own 
name,  does  not  maJce  the  partnersnip  liable,  59,  60 ;  lia- 
bility of  party  delivering  over  bill  by  way  of  discount,  99 ; 
what  amounts  to  usury  in  discounting,  117, 118, 119 ;  proof 
of  bills  discounted,  322,  323 ;  discountmg  bills  does  not 
make  the  par^  a  scrivener  wiUiin  the  bankrupt  law,  318 ; 
reduction  of  proof  in  bankruptcy  on  pa3^ent  in  full  of  one 
of  several  bills  discounted,  341. 
DISHONOR.    See  Notice  of  dishonor. 
DISPENSATION  withnotice,  by  party  entitled  to  it,  235,  236. 
DISSOLUTION  of  partnership,  what  amounts  to,  68,  69, 70 ; 

notice  of,  68,  69. 
DIVIDENDS,  receipt  of,  in  case  of  cross  bills,  331  ;  when  it 

will  take  a  case  out  of  the  statute  of  limitations,  299. 
DONATION,  nurrtis  causd,  11, 12. 
DRAFT,  See  Check. 

DRAWEE,  his  name  should  appear  on  the  bill,  22 ;   but 
where  a  bill  is  directed  to  a  particular  house,  the  person 
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reuding  there  may  accept,  22 ;  bill  directed  to  A.  or 
in  his  absence  to  B.,  22 ;  all  the  names  should  ap- 
pear, 22 ;  effect  of  word  "at"  before  his  name,  19,  22 ; 
when  liable  on  a  forged  acceptance,  83;  when  liable 
in  consequence  of  promise  to  pay,  92 ;  when  no  drawee 
is  mentioned,  but  there  is  letter  of  advice,  141 ;  pre- 
sentment of  biU  to,  for  acceptance,  145;  days  of  grace 
allowed  to,  161 ;  whether  defacing  a  bill  by,  operates  as 
an  acceptance,  178;  whether  retaining  a  bill  operates  as 
an  acceptance,  178,  179;  when  guilty  of  negligence  in 
paying  forged  bill,  242  ;  may  accept  for  part,  249 ;  evi- 
dence of  identity  of  drawee  and  drawer,  277  ;  competency 
of,  304 ;  whether  drawee  may  acceptafter  death  of  drawer* 
381. 

DRAWER,  general  pointt  relating  to ;  only  liable  in  defoult 
of  acceptor,  2 ;  indorser  becomes  new  drawer,  2 ;  may 
draw  bill  on  himself,  20,  43 ;  name  of,  must  appear  on 
bill,  21 ;  whether  a  fictitious  bill  can  be  considered  as 
payable  to  drawer's  own  order,  24 ;  value  received  in  bill 
payable  to  third  person,  means  value  received  by  drawer, 
27 ;  may  re-issue  bill  payable  to  his  own  order  without 
stamp,  28,  34 ;  making  acceptor  executor,  a  discharge,  80 ; 
giving  time  to  accommodation  acceptor  no  dischar|;e,  81 ; 
nor  to  acceptor  who  is  agent  of  drawer,  81 ;  nor  is  recei- 
ving part  payment  from  acceptor  or  indorser  a  discharge, 
82  ;  waiver  of  notice  by  promise  to  pay,  or  part  payment, 
216,  217  ;  of  bill  payable  to  the  order  of  a  third  person, 
may  sue  the  acceptor,  257 ;  staying  proceedings  in  actions 
against,  272  ;  competency  of,  299 ;  when  compellable  to 
eive  another  bill  in  case  of  loss,  356  ;  death  of,  whether  it 
IS  a  revocation  of  request  to  drawer  to  accept,  381. 
Liability  of,  73 ;  for  re-exchange,  73;  for  interest,  73. 310  ; 
to  be  sued  immediately  on  dishonor,  73 ;  by  drawing  a  bill 
in  blank,  73 ;  liability  as  for  a  present  deM,  73. 
How  ditcharged^-Aty  holder  giving  time  to  other  partie8,74  ; 
but  not  by  prop<»al  to  give  time,  74 ;  whether  dischareed 
by  taking  cognovit,  or  warrant  of  attorney,  74,  75 ;  what 
amounts  to  giving  time,  75  ;  varying  the  liability  of  ac- 
ceptor, 76 ;  giving  time  no  discharge  where  it  is  nudum 
paettan,  76  ;  giving  time  to  acceptor  after  judgment  no  dis- 
charge, 77;  taking  substituted  bill  from  acceptor  a  dis- 
charge, 77 ;  unless  it  be  merely  a  collateral  security,  78  ; 
taking  the  separate  notes  of  one  of  several  drawere,  whe- 
ther a  discharge  of  the  rest,  79 ;  proving  under  acceptor's 
commission  no  discharge,  79 ;  aliter  compounding  with 
acceptor,  80:  whether  discharged  by  holder  takings 
special  acceptance,  391. 

DURbSS,  action  on  biU  given  under  117,  aiidti0tc2O. 
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EFFECTS,  waat  of,  see  Notice  of.  didumor ;  excuses  want  of 
protest,  214 ;  excuses  notice  in  what  cases,  221  to  229. 
see  Notice  of  dishonor ;  want  of,  whether  evidence  under 
the  general  averment  of  presentment,  271. 

ELECTION,  as  to  proof  on  bankruptcy,  342. 

EQUITY,  will  restrain  one  partner  from  negotiating  bills  in  the 
name  of  the  firm,  63  ;  where  a  bankrupt  wiU  be  ordered 
to  indorse  a  bill,  128  ;  will  interfere  in  case  of  lost  bill, 
356. 

EVIDENCE,  general  points  relatine  to ;  unstamped  bill  or  note 
may  be  inspected  for  collatertd  purposes,  33 ;  so  to  shew 
terms  on  which  money  has  been  lent,  34  ;  of  usage  and 
custom  of  merchants,  when  admissible,  71.  126 ;  when 
bills  and  notes  may  be  given  in  evidence  under  the  com- 
..  mon  counts,  253  ;  of  presentment  in  general,  270.  271 ; 
production  of  the  bill  or  note,  275 ;  variances,  275 ; 
identity,  277 ;  admissibility  of  agreement  to  control 
operation  of  bill  or  note,  278 ;  of  putting  letter  into 
post,  206. 
In  particular  actions,  payee  v.  acceptor,  278 ;  indorsee  v« 
acceptor,  282  to  287  ;  payee  v.  drawer,  287  to  292 ; 
indorsee  v.  indorser,  292 ;  accommodation  acceptor  v. 
diawer,  293  j  payee  v.  maker,  294 ;  indorsee  v.  maker, 
294 ;  indorsee  v.  indorser  of  note,  294. 
Defence,  want  of  consideration,  295 ;  statute  of  ^limitations, 

297. 
Competency  of  toitnesses,  of  drawer,  299;  of  indorser,  301 ; 
of  acceptor,  drawee,  or  maker,  304 ;  in  cases  of  forgery, 
379, 
Evidence  on  prosecutions  for  forgery,  378. 

EXCHANGE.    Set  He-eichange, 

EXCHANGE  OF  ACCEPTANCES,  amounts  to  an  is- 
suing,  37 ;  a  valuable  consideration,  110. 226 ;  of  bills 
without  indorsement,  99  ;  not  sufficient  to  support  com- 
mission of  bankrupt,  320 ;  proof  in  bankruptcy  in  case 
of,  330. 

EXCHEQUER  BILL,  passes  by  delivery,  126 ;  receipts  for, 
exempted  from  stamp,  249. 

EXCISE  BILL,  days  of  grace  on,  164 ;  excise  prosecutions, 
compounding  when  not  illegal,  113. 

JBXECUTION,  bank  notes  cannot  be  taken  in,  10  ;  nor  bill 
or  note,  12  ;  taking  party  to  bill  in  execution,  no  discharge 
of  other  parties,  76  ;  against  one  of  the  makers  of  joint 
and  several  note,  no  diKharge  to  the  others,  82. 

EXECUTOR,  interest  in  bill  or  note  vests  in,  55 ;  becomes 

personally  liable  by  making  or  indorsing  a  note,  55 ; 

continuing  share  in  firm  liable  as  partner,  55 ;  bill  in- 

.    dorsed  to  testator  after  his  death  vests  in,  56 ;   holder 

making  acceptor  executor,  discharges  drawer,  81 ;  present- 
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ment  of  bill  by  and  to,  146,  147  ;  notice  of  dishonor  to, 
199  ;  payment  to,  239  ;  promise  by,  taking  the  case  out 
of  the  statute  of  limitations,  298,  299. 

EXPENSES  of  special  messenger  in  sending  notice  of  dis- 
honor, 207 ;  what  recoverable  in  case  of  dishonor,  311 ; 
proof  of  in  bankruptcy,  342. 

FAIRS,  bills  made  payable  at,  15,  note  5. 

FAST-DAY,  bill  due  on,  when  to  be  presented,  158 ;  notice 
of  dishonor  on,  211. 

FEME  COVERT.    See  Married  Woman. 

FICTITIOUS  NAMES,  efiect  of,  24 ;  where  drawer  and 
acceptor  are  fictitious,  notice  must  still  be  given  to  indor- 
ser,  196 ;  proof  of  fictitious  bills,  324 ;  forgeiy  by  use 
of,  375. 

FORBEARANCE  TO  SUE,  is  not  indulgence,  76.  See 
Indulgence. 

FOREIGN  BILLS,  definition  of,  2;  when  they  require 
stamps,  29 ;  days  of  grace  on,  163  ;  parol  acceptance  of, 
good,  173;  protest  of,  212.  236;  see  Protest;  payment 
of,  at  what  time,  248  ;  damages  in  case  of,  311. 

FOREIGN  COIN,  249  ;  noU  54. 

FOREIGN  DISCHARGE,  when  valid,  91.  92. 

FOREIGN  LANGUAGE,  bill  in,  261. 

FOREIGN  LAWS,  whether  die  courts  will  take  notice  of 
foreign  revenue  laws,  30. 

FOREIGN  MONEY.    See  Re-exchange.    . 

FOREIGN  NOTES,  within  tiie  stat.  3  &  4  Anne,  4. 

FORGERY,  in  general.  Liability  of  party  paying  by  a 
forged  bill,  100 ;  payment  on,  when  good,  242,  et  ieq. ; 
when  acceptor  is  precluded  from  setting  up  forgeiy  of 
drawer's  name,  280 ;  or  his  own,  281, 282. 
Indictment  for,  enactments,  371 ;  nature  of  the  instru- 
ment, 372 ;  alteration  a  forgery,  374 ;  assumption  of  fic- 
titious name,  375  ;  uttering  foiged  bills,  377  ;  form  of 
indictment,  378 ;  evidence,  378 ;  competency  of  witnesses, 
379. 

FORMS.    See  Appendix. 

FORM  OF  BILLS  AND  NOTES,  17. 

FRAUD,  in  one  partner  drawing,  &c.  a  bill  to  bind  the  firm, 
61  to  67 ;  in  consideration  of  bill  avoids  it,  105.  107 ; 
bills  fraudulently  obtained  do  not  pass  to  holders  assignees, 
128  ;  fraudulent  preference  what  amounts  to,  129 ; 

FRAUDS  statute  of,  whether  bills  of  exchange  are  within 
it,  108  and  note  18  ; 

FRAUDULENT  PREFERENCE,  129. 

FREIGHT  payment  of,  by  bill,  when  a  discharge,  98,  99. 
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GAZETTE,  notice  of  dissolution  of  partnership  in,  68,  69 ; 

GAMING,  bilk  given  for  gaming  debts  illegal,  122 ;  indorsee 
cannot  sue  any  party  so  as  to  give  effect  to  the  illegal 
transaction,  123  ;  but  he  may  sue  his  indorser,  123. 

GIFT,  check  delivered  as,  good,  if  received  in  donor's  lifetime, 
11,  12  ;  bill  or  note  delivered  as,  110. 

GIVING  TIME.    See  Indulgence,  LiabiUty  of  Parties. 

GOOD  FRIDAY,  bills  due  on,  when  to  be  presented,  158 ; 
notice  of  dishonor  on,  211. 

GRACE,  days  of,  161 ;  see  Days  of  Grace. 

GUARANTEE,  see  Surety  ;  party  not  putting  his  name  on 
bill,  but  guaranteeing  it  is  not  liable  on  the  bill,  42 ;  in 
what  cases  a  person  guaranteeing  a  bill  is  entitled  to 
notice  of  dishonor,  200,  201,  202  ;  whether  an  indorser 
guarantees  the  genuineness  of  other  indorsements,  293, 
and  note  53. 

GUARDIAN,  payment  to,  239. 

HANDWRITING,  averment  of  "own  handwriting,"  266 ; 
how  proved,  278.     See  Admission,  Evideiice. 

HOLDEtl ;  see  Indorsee  for  value ;  may  insert  his  own  name 
where  blank  is  left  for  the  payee,  22 ;  not  putting  his 
name  on  bill  is  not  liable  upon  it,  42 ;  where  bound  by 
the  act  of  his  asent  in  getting  bill^discounted,  45  ;  what 
amounts  to  indulgence  by,  75 ;  see  Indulgence ;  re- 
lease by,  no  answer  to  action  by  indorsee  for  value  with- 
out notice,  84 ;  neglect  of,  may  discharge  acceptor,  84 ; 
of  note,  must  give  notice  of  cushonor,  though  maker  in- 
«olvent,  101 ;  of  note,  payable  to  the  beaurer,  is  con- 
sidered a  party,  101 ;  whether  he  can  refuse  acceptance 
suyra  protest,  189 ;  whether  notice  of  dishonor  must  come 
from,  197 :  when  entitled  to  sue  acceptor  on  lost  bill, 
241 ;  bound,  on  payment,  to  deliver  up  the  bill,  250 ; 
what  parties  he  may  sue,  258,  259 ;  generally  entitled  to 
recover  interest,  309. 

HONOR.  See  Acceptance  supra  protest;  Payment  supra 
protest.     Protest. 

HOLIDAY.    See  Days  of  Grace ;  Sunday ;    Christmas  day, 

HUSBAND.    See  Married  Woman. 

IDENTITY,  evidence  of,  277. 

IGNORANCE  of  law,  does  not  prevent  a  promise  to  pay 
being  a  waiver  of  indulgence,  83 ;  or  of  notice,  220 ;  ig- 
norance of  party's  residence  excuse  for  want  of  notice, 
234. 

ILLEGALITY  of  consideration,  112  ;  at  common  law,  112; 
by  statute,  114 ;  defence  between  what  parties,  115 ; 
whether  it  vitiates  in  part  or  in  toto,  115 ;  see  Usury, 

z  5 


466  Index. 

ILLEGAlATY'-aontinued. 

GamiTtg,  and  Cmmderation ;  prevents  the  proof  of  bills, 
322. 

INDEMNITY,  in  case  of  lost  bUl,  356. 

INDIA,  expenses  allowed  on  return  of  Indian  bills,  313. 

INDICTMENT,  in  case  of  forgery,  378. 

INDORSEE  for  value,  may  sue  partnership  on  bill  accepted 
by  one  partner  after  act  of  bankruptcy  committed  by  him» 
49 ;  may  sue  on  bill  made  by  more  than  six  in  partner- 
ship, 50 ;  may  recover  on  bill  accepted  by  one  partner 
in  fraud  of  the  others,  61.  66.  68 ;  may  recover  on  ac- 
commodation bill,  though  he  had  notice  of  the  accom* 
modation.  111 ;  whether  he  can,  where  he  takes  the  bill 
after  due  from  one  who  did  not  hold  for  value,  112,  and 
rfote  19  ;  may  sue  on  an  iUegal  bill  void  b/ statute,  if  it  does 
not  give  effect  to  the  illegal  transaction,  115;  where  the 
note  is  not  declared  to  be  void  by  statute,  be  may  sue  any 
of  the  parties,  if  he  had  no  notice  of  the  illegality,  116 ; 
aliter  if  he  bad  notice,  116;  may  recover  on  usurious 
bill,  122 ;  may  sue  his  indorser,  though  bill  not  negotia- 
ble, 126 ;  may  sue  on  bill  dishonored  for  non-acceptance, 
131,  195  ;  evidence  in  action  by  indorsee  v.  acceptor,  282 
to  286 ;  in  action  by  indorsee  v.  indorser,  292 ;  by  indor- 
see V.  indorser  of  note,  294. 

INDORSER  of  a  bill  in  the  situation  of  ,a  new  drawer,  2  ; 
indorser  of  a  note  resembles  the  drawer  of  a  bill,  3 ;  of 
accommodation  note  discharged  by  time  given  to  maker,74 ; 
liability  of,  94 ;  may  be  suea  immediately  on  dishonor,  95  ; 
whether  bill  negotiable  or  not,  is  liable  to  his  immediate 
indorsee,  95;  how  discharged  by  indulgence,  102;  not 
by  indulgence  to  subsequent  party,  102  ;  waiver  of 
notice  to  by  part  payment  or  promise  to  pay,  216,  217. 
221 ;  entiUed  to  notice,  though  drawer  has  no  eflfect^ 
in  the  hands  of  drawee,  228,  229 ;  may  recover  money 
paid  under  mistake  of  fact,' 247  ;  taking  up  bill  and  suing 
ought  to  produce  protest  and  receipt,  250 ;  evidence  of 
identity  of,  277 ;  aamission  of,  when  evidence,  287 ;  com- 
petent of,  301. 
INDORSEMENT,  in  general,  is  a  new  drawing,  2.  95 ;  im- 
plies a  consideration,  104  ;  by  one  partner  in  fraud  of  the 
others,  61.  63 ;  usurious  indorsement,  121,  122 ;  state- 
ment of  in  declaration,  268 ;  where  it  is  admitted,  282. 
286 ;  mode  of  proof  of,  285. 
IVhat  bills  may  be  indorsed,  125. 

By  whom — in  general,  126 ;  by  person  of  same  name  as  payee, 
126 ;  by  trustee,  126 ;  by  several  persons  not  partners,  126 ; 
after  suit  the  holder  cannot  transfer  with  notice,  126. 
By  tohom — banker,  pledgee,  or  agent,  126;  may  in  general 
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transfer  bill  deposited  with  him  to  third  peison  without 
notioe,  126,  127  ;  or  pledge  bill,  127. 
.  By  whom — bankrupts,  127  ;  cannot  transfer  bill  after  act  of 
bankruptcy,  127 ;  unless  the  bill  does  not  pass  to  his 
assignees,  127,  128 ;  transfer,  good  under  6  &.  4.  c.  16. 
s.  82.,  128. 

By  whom  — bankrupt,  fraudulent  prrferenee,  what  amounts 
to,  129. 

By  wAom — executors  and  adminu$ratorSf  129. 

By  whom — infants,  130. 

By  whom-^married  women,  130. 

By  whom — partners,  130. 

JEty  whom — by  a  person  who  has  no  title  himself,  130. 

At  what  time^>  before  the  completion  or  date  of  the  bill,  131 ; 
person  indorsing  a  bill  before  it  is  filled  up  is  liable,  131  ; 
and  one  of  several  partners  so  drawing  and  indorsing  a 
bill  and  dying,  the  firm  are  liable,  131 ;  post-dated  bill 
may  be  indorsed  before  the  day  of.  the  date,  131 ;  aUter  of 
bdls  under  5^.,  131. 

At  what  time — brfore  due,  but  after  refusal  of  accept- 
ance, 131 ;  indorsee  may  sue  on  such  bill  provided  he  had 
no  notice  of  the  dishonor,  131. 

At  what  titne — before  due,  but  after  payment,  132 ;  indorsee 
may  sue  if  he  had  no  notice  of  the  payment,  132. 

At  what  time — after  due,  132 ;  person  taking  such  bill 
stands  in  the  place  of  his  indorser,  133  ;  whether  an  in- 
dorser  for  value,  taking  it  from  one  who  did  not  hold  for 
value  after  due,  can  sue,  112,  133 ;  a  person  who  held  the 
bill  before  it  was  due,  and  takes  it  again  after  due,  is  re- 
mitted to  lus  former  right,  134 ;  entries  in  the  books  of 
the  indorser,  made  at  the  time  of  the  indorsement  to  the 
plaintiff,  evidence  for  the  defendant,  134 ;  at  what  time  a 
Dill  or  note  pajrable  on  demand  is  overdue,  134, 135. 

At  what  time — after  due  and  after  payment^  135 ;  bill  pay* 
able  to  third  person,  taken  up  and  paid  by  drawer,  cannot 
be  reissued,  135 ;  aliter  if  payable  to  drawer  himself,  135.' 

In  what  manner,  135 ;  by  indorsement  or  deliveiy,  135 ; 
no  particular  words  necessaiy,  135 ;  promise  to  indorse  not 
sufficient,  135 ;  on  the  face  of  the  bill  sufficient,  135  ;  in 
pencil  sufficient,  136 ;  private  mark  not  sufficient,  136 ; 
testamentanr  indorsement,  what  amounts  to,  136 ;  indorse* 
ment  of  bills  under  5/.,  136 ;  deUveiy  necessaiy,  136 ; 
delivery  entitles  party  to  indorsement,  136 ;  each  part  of 
a  bill  drawn  in  sets  should  be  delivered,  136. 

In  what  manner — the  words  "  or  order,'*  136;  necessity  and 
efiect  of  these  words,  136. 

In  what  manner — blank  indorsement,  137 ;  makes  the  bill 
transfiBrable  by  deliveiy,  137 ;  indorsee  may  state  himself 
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to  be  the  immediate  indonee  of  any  one  who  nas  indoned 
in  blank,  137. 
In  what  manner — indorsement  in  full,  137  ;  stops  the  nego- 
tiability. 137, 138. 
In, what  manner — reitrietive  indonement$,  138  ;  efiect  of  re- 
strictive indorsements,  138  ;  person  taking  bill  under  parol 
agreement  not  to  sue  the  indorser,  cannot  sue  hmi,  13iB. 
In  what  manner — of  part  of  the  money,  139 ;  not    good 

unless  the  rest  has  been  paid,  139. 
Cancelling  an  indonement  by  mistake  will  not  hurt,  139. 

INDULGENCE,  when  drawer  is  discharged  by,  74 ;  or  maker 
of  note,  74 ;  what  amounts  to,  75 ;  not  a  mere  nudum 
pactum,  76 ;  taking  substituted  bill  or  collateral  secu- 
rity, 77,  78  ;  taking  the  separate  notes  of  one  of  several 
drawers,  79  ;  proving  under  acceptor's  commission  no  dis* 
charge,  79 ;  aliter  compounding  with  him,  80 ;  indulg- 
ence to  accommodation  acceptor,  no  discharge  of  drawer, 
81 ;  indulgence  no  discharge,  if  assented  to  by  party,  or  if 
with  knowledge  he  promises  to  pay,  82;  indulgence  to 
principal  discharges  surety  who  has  signed  joint  and 
sevenu  note,  88 ;  whether  indulgence  to  drawer  of  accom- 
modation bill  discharges  acceptor,  89,  and  Note  16; 
where  indorser  is  discharged  by  mdulgence,  102. 

INFANT,  his  contract  voidable  only,  56 ;  cannot  be  sued  as 
drawer  of  bill,  56 ;  when  drawer  and  payee  of  a  bill,  indorsee 
may  sue  acceptor,  56 ;  liable  upon  acceptance  after  full  age, 
of  bill  drawn  before,  56 ;  or  upon  promise  after  full  age, 
to  pay  debts  contracted  before,  66 ;  may  be  payee  or  in- 
dorsee, 57  ;  cannot,  it  seems,  bind  himBelf  by  bill  for  ne- 
cessaries, 57 ;  or  by  stating  an  account,  57 ;  payment 
to,  239  ;  may  sue  on  bill,  257. 

INLAND  BILLS ;  see  BUU  of  Exchange  ;  definition  of,  3  ; 
acceptance  of  most  be  in  writing  on  the  bill,  173  ;  protest 
of,  214  ;  see  Protett. . 

INQUIRY,  writ  of,,  when  necessary,  273. 

INSOLVENCY,  no  excuse  for  not  giving  notice  of.  dis- 
honor, 229.  231. 

INSOLVENT  ACT,  discharge  of  party  under,  does  not  dis- 
charge  other  parties  to  bill,  76. 

INSOLVENT  NOTES,  J 1. 

INSPECTION  of  bills  and  notes,  272. 

INSTALMENTS,  notes  payable  by,  debt  will  not  lie  on,  till 
all  the  instalments  are  due,  253. 

]  NTEREST,  makes  no  difference  in  the  stamp,  30 ;  drawer 
liable  for,  from  what  time,  73  ;  acceptor  liable  for,  83 ; 
when  due,  309  ;  for  what  period  payable,  310 ;  is  in  the 
nature  of  damages,  and  cannot  be  added  to  bill  to  make 
up  petitioning  creditor's  debt,  319 ;  proof  of  in  bank- 
ruptcy, 341.  , 


Index.  46D 

I.  O.  U.  not  a  promissoiy  note,  18. 

IRISH  bill  does  not  require  an  English  stamp,  29. 

IRISH  certificate,  no  bar  to  debt  contracted  here,  92. 

IRISH  currency,  264. 

ISSUING  of  bill  or  note,  what  amounts  to,  37. 

JEW  not  compelled  to  give  notice  of  dishonor  on  day  of  re- 
ligious festival,  211. 

JOINT  or  several,  when  a  note  is,  18.  71 ;  how  declared 
on,  265. 

JUDGMENT,  giving  time  to  acceptor  after  judgment,  no  dis- 
charge of  drawer,  77 ;  judgment  and  levying  under  fi-fa. 
asainst  one  of  the  makers  of  a  joint  and  several  note,  no 
discharge  to  others,  82 ;  by  default,  273. 

LACHES.    See  NoHce  of  dUhonor,  Indulgence,  Pretentment, 
LEAP  YEAR,  computation  in  case  of,  1§3. 
LIABILITY  of  parties  to  bills  of  drawer,  73 ;  see  Drawer ;  of 
acceptor,  83 ;  see  Acceptor ;  of  drawee  or  other  person,  in 
consequence  of  promise  to  pay,  92 ;  see  Drawee ;  of  in- 
dorser,  94 ;  see  Indorser ;  of  party  transferring  bill  with- 
out indorsement,  95 ;  how  discharged,  100. 
LIMITATIONS,  statute  of,  297  to  299. 
LORDS'  ACT,  notes  given  under,  11 ;  dischaiige  under  does 

not  operate  as  a  discbarge  of  other  parties,  76. 
LOST  AND  STOLEN   BILLS  AND  NOTES ;    in  what 
cases  the  loser  may  recover  on  the  bill,  353  ;  where  the 
bill  is  generally  indorsed  he  cannot,  353 ;  whether  he  can 
recover  on  half  bank  notes,  354 ;  where  bill  is  specially 
indorsed,  loser  may  sue,  355,  356 ;  whether  where  the  bill 
is  lost  after  due,  355,  356. 
In  what  case  draxoer  may  he  compelled  to  give  another  bill  in 
case  of  UtsSf  stat.  9  &  10  W.  3.,  356 ;  remedy  is  in  equity* 
356 ;  proof  on  lost  bill  in  equity,  356. 
What  circunutances  are  proof  <f  bonajida ;  statement  of  cases 
in  which  the  circumstances  have  been  held  to  show  bona 
fides,  357  to  360 ;  statement  of  the  cases  in  which  the 
circumstances  have  not  been  held  sufficient  to  shew  bona 
Jides,  360  to  368. 
Between  what  parties  it  is  a  good  defence  that  the  bUl  has  been 

lost  or  stolen,  368. 
Conduct  to  be  pursued  in  case  of  loss  or  robbery  cf  hills,  368. 
Remedy  against  the  postmaster  or  his  servants  for  lost  or  stolen 

bUU,  369. 
Who  shall  bear  the  loss  in  ease  of  bills,  ^c.  sent  by  post,  and 
lost,  369. 
LUNATIC  cannot  be  sued  on  bill  or  note,  57. 

MAKER  of  Note,  resembles  acceptor  of  bill,  3 ;  his  name 
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need  not  be  subscribed,  sufficient  if  it  a|^)ear  in  any 
part  of  note,  22 ;  not  discharged  by  release  of  payee,  77  ; 
though  an  accommodation  note,  77.  dO;  if  snrely, 
discharged  by  composition  with  principal,  88 ;  giving 
time  to,  discharges  indoiser,  74 ;  notice  of  dishonor  to, 
unnecessary,  20O ;  insolvency  of,  no  excuse  for  not 
giving  notice  of  dishonor  to  the  indorser,  231 ;  compe- 
tency of,  304. 

MARGIN,  note  payable  at  a  particular  place  in,  150. 

MARRIED  WOMAN,  her  contracts  void,  58  ;  her  indorse- 
ment  transfers  nothing,  58  ;  unless  consent  of  husband  be 
presumed,  58  ;  or  unless  sbe  can  be  considered  as  a  feme 
sole,  58 ;  note  indorsed  to,  vests  in  husband,  58 ;  so  if 
indorsed  to  her  dum  sola,  58  ;  remedy  in  equity  on  note 
given  by,  58 ;  payment  of  bill  given  to,  239 ;  when  she 
may  be  held  to  bail,  261. 

MEMORANDUM,  as  to  place  of  payment  at  foot  of  note,  26. 
150 ;  ac  the  foot  of  bilt,  184 ;  when  admissible  to  control 
operation  of  bill,  278. 

MISNOMER  of  parties  to  suit.  265. 

MISTAKE,  in  name  of  payee,  23 ;  in  date  of  bill,  25.  40  ; 
in  omission  of  words  "or  order,"  27  ;  correction  of  does 
not  avoid  bill,  39 ;  money  paid  under  mistake  of  fact  re- 
coverable, 247. 

MONEY ;  see  Cash ;  bill  or  note  must  be  for  payment  of,  12. 

MONEY  HAD  AND  RECEIVED,  against  a  drawee  or  other 
person  who  has  promised  to  pay  a  bill  on  receiving  funds, 
92. 94 ;  to  recover  money  paid  under  mistake  of  fact,  248  ; 
when  bill  or  note  may  be  given  in  evidence  under  this 
count,  254. 

MONEY  LENT,  count  for,  may  be  maintained  where  money 
has  been  lent  and  bill  given,  which  is  avoided  by  altera- 
tion, and  bill  is  evidence  to  shew  the  terms,  34 ;  partner- 
ship liable  for,  where  one  of  several  partners  has  given 
bill  in  his  own  name,  60;  when  bill  or  note  may  be 
eiven  in  evidence  under  this  count,  253. 

MONEY  PAID,  action  for,  by  party  who  pays  supra  protest, 
251 ;  when  bill  or  note  may  be  given  in  evidence  under 
this  count,  252. 

MORAL  OBLIGATION  sufficient  consideration,  108. 

MUTUAL  CREDIT  in  bankruptcy,  343. 

NEGLIGENCE  in  naying  forged  bills,  242 ;  in  taking  lost  or 
stolen  bills;  see  Lost  and  Stolen  Bills ;  in  not  giving  notice 
of  loss,  365, 366. 368  ;  in  postmaster  or  his  servants,  369. 

NEGOTIABILITY  of  bills  and  notes,  23.  125.  136 ;  see 
IndarsemetU  and  Transfer ;  bill  negotiable  till  paid  by  ac- 


Index.  471 

NEGOTIABILITY  of  biU»-«ontiniMMi. 

ceptor,  135 ;  effisct  of  special  indonement  on,  137 ;  of  re- 
stnctive  indonement,  138. 
NEGOTIATION,  what  amounts  to,  so  as  to  render  subse- 
quent alteration  an  avoiding  of  the  bill,  36,  37. 
NON-ACCEPTANCE  and  Non-payment.    See  Presentment^ 

Notice  of  DUkonorm 
NOTARY.    See  Protest. 
NOTICE  of  dissolution  of  partneiship,  where  necessary,  and 

how  given,  68,  69. 
NOTICE  to  prove  consideration  of  bill,  where  necessary,  123. 
NOTICE  of  conditional  acceptance,  and  of  partial  acceptance, 

249. 
NOTICE  of  indorsement  unnecessary,  268. 
NOTICE,  to  produce,  275 ;  effiact  of  as  an  admission,  281 ; 
whether  necessary  in  case  of  notice  of  dishonor,  289, 290, 
291. 
NOTICE  of  bills  being  lost,  365,  366.  368. 
NOTICE  of  dishonor,  when  necessary  in  general,  195. ;  of  non 
acceptance,  195 ;    of  conditional  acceptance,  195 ;    not 
necessary  for  defendant  to  shew  that  he  has  been  preju- 
diced, in  order  to  make  want  of  notice  a  discharge,  195  ; 
not  necessary  to  give  notice  of  directions  from  the  accep- 
tor to  forbid  payment,  196 ;  a  second  notice  unnecessary, 
196;   where  drawer  and  acceptor  are  fictitious  persons, 
notice  still  necessary,  196 ;  effect  of  want  of  notice  where 
acceptance  is  refused,  but  the  bill  is  accepted  afterwards, 
note  41 ;  in  case  of  bill  which  has  been  destroyed,  369. 
Form  of  the  notice,  196 ;  must  apprise  the  party  of  the  fact 

of  dishonor,  196. 
By  tohom,  197 ;  formerly  held  it  must  come  from  the  holder, 
197  ;  sufficient  now,  if  from  a  party  to  the  bill,  197,  198 ; 
whether  from  acceptor  sufficient,  198. 
To  whom  in  general,  198 ;  sufficient  to  the  par^  intended  to 
be  sued,  199 ;  in  case  of  death  to  personal  representative, 
199 ;  in  case  of  bankruptcy  to  bankrupt  before  appoint- 
ment of  assignees,  199 ;  where  a  party  is  abroad,  to  his 
wife  at  his  dwelling  house  in  England,   199;  demand 
upon  drawer  not  necessary  inaction  against  indorser,  199 ; 
to  one  partner  notice  to  all,  199  ;    notes  45  and  46 ;  to 
•  attorney  not  sufficient,  199 ;  dispensed  with  by  party  un- 
dertaking to  make  enquiries  himself,  199 ;  notice  to  ac- 
ceptor or  maker  unnecessary,  199, 200. 
To  umom,  person  guaranteeing  the  payment  of  a  biU,  200, 201 , 

202. 
To  whom,  person  delivering  over  a  biU  without  indorsement, 

203, 204. 
Mode  in  which  it  should  be  given,  204;  verbal  notice  suffix 
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cient,  204 ;  deliveiy  at  oountiBg  house  within  usual  hours 
of  business  sufficient,  205 ;  sending  by  post  sufficient, 
205;  but  the  letter  must  be  properly  aadressed,  206; 
and  the  putting  into  the  post  clearly  proved^  206 ;  no- 
tice by  the  two-penny  post  sufficient,  206 ;  letter  con- 
taining notice  ought  not  to  be  delivered  to  the  bellman, 
206 ;  not  necessary  to  send  by  the  post,  207 ;  expenses  of 
special  messenger,  when  necessary,  allowed,  207. 

Within  what  time,  207 ;  whether  in  time,  a  mixed  question 
of  law  and  fact,  207,  note  48 ;  may  be  given  on  day  of 
dishonor,  207 ;  when  the  parties  reside  in  same  town, 
notice  must  be  given  before  the  end  of  the  day  next  after 
receiving  it,  208  ;  when  not  in  the  same  town,  by  the 
post  of  the  next  day  after  the  day  of  receiving  it,  208, 
209 ;  or  if  there  is  no  post  on  that  day,  by  the  post  of  the 
following  day,  209 ;  banker  holding  bill  for  the  purpose  of 
presenting  it  has  the  same  time  as  a  distinct  holder,  210 ; 
not  enough  where  there  are  several  indorsees,  that  the  drawer 
or  an  inaorser  receives  notice  in  as  many  days  as  there 
are  subsequent  indorsees,  if  there  has  been  laches  in  any 
intermediate  notice,  210 ;  in  case  of  Sunday,  Christmas- 
day,  Good  Friday,  and  Fast-day,  211 ;  Jewish  festival, 
211. 

Within  what  hours,  211 ;  to  banker  within  banking  hours, 
211. 

Protest  of  foreign  biUs,  212,  213.    See  Protest. 

Protest  of  inland  bills,  214.    See  Protest. 

Protest  for  better  security,  215.    See  Protest. 

Notice  exctised  by  part  payment,  216 ;  with  notice  of  the  fact 
of  dishonor,  216. 

Excused  by  promise  to  pay,  216;  even  where  made  by 
drawer  after  an  act  of  banlmiptcy,  217 ;  the  promise  must 
be  unequivocal,  217;  and  if  conditional,  tne  condition 
must  be  complied  with,  217  ;  promise  not  to  the  plaintiff, 
•  but  to  another  party  to  the  bill,  sufficient,  218  ;  recital  in 
an  agreement  sufficient,  218  ;  the  whole  of  the  promise 
must  be  taken  together,  218,  219. 

Excused  by  part  payment,  or  promise  to  pay-^only  where  the 
party  knows  of  the  laches,  219  ;  in  cases  of  refusal  of  ac- 
ceptance there  must  be  actual  knowledge  of  the  fact  of 
dishonor,  219 ;  but  in  cases  of  refusal  of  payment  no 
actual  knowledge  need  be  proved,  219,  220  ;  the  party 
making  the  promise  need  not  know  that  he  is  discharged 
by  law,  220 ;  a  mere  acknowledgment  by  an  indorser  not 
sufficient,  221. 

Excused  in  case  the  drawer  has  no  effects  in  the  hands  of  the 
drawee,  221 ;  so  protest  is  excused,  222 ;  but  the  drawer 
who  has  no  e£^ts,  but  has  deposited  money  in  the  hands 
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of  two  of  the  iadorsen  to  answer  the  bill,  is  entitled  to  no- 
tice, 222. 
Not  excused  where  the  drawer  has  effects  in  the  hands  rf  the 
drawee  at  the  time  of  drawing,  or  at  any  time  before  pre- 
sentmentf  222. 
Not  excused  where  the  drawer  has  effects  in  the  hands  of  the 

drawee,  though  to  less  amount  thait  the  bill,  223. 
Not  excused  where,  though  there  are  no  actual  effects,  there  is 
a  reasonable  expectation  of  the  biU  being  honored^  224  ;  as 
where  a  cargo  has  been  consigned,  224,  225 ;  though  the 
drawer  is  indebted  to  the  drawee  in  a  larger  amount,  225 ; 
but  notice  is  excused  where  the  drawee  has  bought  goods 
of  the  drawer,  which  are  not  to  be  paid  for  till  after  the 
bill  is  due,  226 ;  delivery  of  cross  acceptances  equivalent 
to  effects,  226. 
Not  excused  where,  though  the  drawer  has  no  effects  in  the 
hands  of  the  draioee,  he  would  have  a  remedy  over,  227  ^  or 
where,  being  an  accommodation  party,  he  would  have  an 
action  against  him  whom  he  had  accommodated,  227, 228. 
Not  excused  in  an  action  against  the  indorser,  because  the 
drawer  had  no  effects  in  the  hands  of  the  drawee,  228, 229. 
Not  excused  by  the  insolvency  or  bankruptcy  of  the  drawee  or 
other  party,  229 ;  understanding  between  the  drawer  and 
acceptor,  that  the  former  shall  provide  for  the  bill,  no 
excuse  of  notice,  229 ;  nor  that  indorser  of  note  desired 
person,  at  whose  house  it  was  payable,  to  send  it  to  him 
and  he  would  pay  it,  229 ;  no  excuse  that  acceptor  was 
insolvent,  229;    bankruptcy  of  drawer  or  indorser  no 
excuse  for  not  giving  notice  to  them  or  their  assignees, 
230, 231 . 
Whether  excused  in  case  of  the  known  insolvency  of  the  maker 

of  a  note,  231 ;  semble  not,  232. 
Not  excused  by  an  agreement  not  appearing  on  the  face  of  the 

note  that  it  shall  not  be  enforced,  232. 
Whether  excused  in  case  of  accident,  233,  234. 
Excused  by  ignorance  of  party* s  residence,  234;  but  due 
enquiry  must  be  made,  234 ;  what  amounts  to  due  enquiry, 
234,  235;  excused  by  the  party's  dispensing  with  the 
notice,  235, 236. 
Protest,  when  excused,  236 ;  see  Protest,  and  rufte  52» 
Statement  of  notice  in  declaration,  271. 
Service  of,  how  proved,  288. 
Contents  of,  how  proved,  289. 
Time  of  service  of,  how  proved,  291. 
NOTING  a  bill,  whether  sufficient,  213  ;  Note  56. 
NUDUM  PACTUM,  76.110. 

OFFICES,  bUls  given  on  sale  of,  void,  ll4. 
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ORDER,  words  "  or  order"  not  necessary  to  make  a  note, 
Irat  necessary  to  make  a  negctiable  note,  23.  26,  27 ;  not 
necessary  in  order  to  make  indorser  liable  to  his  imme- 
diate indorsee,  95. 126 ;  not  necessary  to  be  stated  in 
indorsement,  136 ;  insertion  of  in  bill  a  material  alteration, 
39;  where  bill  is  payable  "to  the  order  of  A.B./'  it 
may  be  stated  to  be  payable  to  him,  263 ;  not  necessary 
to  aver  that  he  has  made  no  order,  263. 

ORDER,  for  payment  of  money  out  of  a  fund,  which  may  or 
may  not  be  available,  requires  a  stamp,  31. 

PAROL  evidence  not  admissable  to  control  operation  of  bUl, 
278 :  parol  acceptance  of  bill,  173. 

PARTICULAR  transactions,  partners  in,  when  one  can  bind 
the  rest,  70. 

PARTICULARS  of  demand,  should  state  consideration  of 
the  bill  when  it  is  relied  on,  267. 

PARTIES  to  bill,  in  general,  41 ;  see  Agent,  AlUnt,  Bank- 
rupts, Corporatiom,  Exeeutcn,  Infants,  Lunatics,  Idarried 
Women,  Partners  y  persons  becoming  parties  collaterally, 
42 ;  names  of,  must  appear  on  the  bill,  42 ;  same  persons 
parties  in  different  characters,  43 ;  stetement  of  the 
parties  in  the  declaration,  264 ;  misnomer  of,  265. 

PARTNERS,  cannot  sue  other  parties  to  the  bill,  amongst 
whom  is  one  of  the  partners,  44 :  one  may  bind  the  rest,  59 ; 
how  they  may  become  parties  to  bills,  59 ;  not  bound  on 
bill  discounted  by  one  of  them  in  his  own  name,  though 
proceeds  applied  to  the  use  of  the  partnership,  59,  ^ ; 
ffeneral  rules  as  to  power  of  one  to  bind  the  rest  by 
drawing,  &c.  for  his  own  use,  60 ;  in  what  cases  one 
cannot  bind  his  co-partners  by  pledging  the  credit  of  the 
firm  for  his  separate  debt,  61 ;  in  what  cases  he  may,  63 ; 
he  cannot,  where  the  party  taking  the  bill  knew  that  tiie 
other  partners  had  given  notice  that  they  would  not  be 
bound  by  such  transactions,  66  ;  power  to  bind,  the  firm 
ceases  on  dissolution,  67  ;  but  after  dissolution  firm  may 
be  bound,  if  they  hold  themselves  out  as  partners,  67,  68 ; 
how  notice  of  dissolution  should  be  given,  6S ;  com- 
mitting an  act  of  bankruptcy  a  dissolution,  70 ;  death  a 
dissolution,  70 ;  partners  in  particular  transactions,  70 
several  persons  parties  to  a  oil],  but  not  partners,  71 
notice  of  dishonor  to  one  partner  notice  to  all,  199 
notes,  45,  46;  |>ayment  to  one  of  several,  eood,  239 ;  who 
must  join  in  suing  on  bills,  257  ;  proof  of  their  signature 
on  bills,  279 ;  eWset  of  admissions  b^  one,  279,  280 ; 
whether  they  must  prove  partnership  m  actions  on  bills, 
283 ;  proof  by  one  against  the  estete  of  the  other,  333. 

PAYEE,  a  bill  pa^ble  to  A.  or  B.  is  bad,  17 ;  where  no 
name  is  mentioned  as  payee,   22 ;   wheie  there  is  a 


Index.  475 

blank  left  for  his  name,  22,  23 ;  mistake  in,  23  ; 
where  there  are  two  persons,  father  and  son,  of  same 
name,  23  ;  of  bill  payable  to  A.  to  use  of  B.,  23 ; 
where  bill  is  payable  to  a  fictitious  person,  24 ;  where  a 
person  is  both  payee  and  indorsee,  43 ;  evidence  in  action 
by,  against  acceptor,  278  ;  evidence  in  action  by,  against 
drawer,  287 ;  in  action  against  maker  of  note,  2^4. 
PAYM£NT  in  general ;  when  time  of  not  mentioned  in  the 
biU,  it  is  payable  on  demand,  25  ;  place  of,  26 ;  deliveiy 
of  bill  when  it  amounts  to,  95 ;  takmg  up  a  bill  to  prevent 
proceedings  against  drawer  is  not  payment,  88  ;  by  trans* 
fer  in  banker's  books,  99 ;  by  forged  bills  or  note,  100 ; 
presentment  for,  146,  et  seq, ;  statement  of  place  of  pay- 
ment in  declaration,  263 ;  presumptive  evidence  of  pay- 
ment by  acceptor,  293  ;  whether  part  payment  by  payee 
prevents  indorsee  from  recovering  the  whole  sum  from 
drawer,  306;  part  payment  by  drawer  discharges  ac- 
ceptor pro  tanto,  308. 

Part  payment,  and  indorsement  for  the  rest,  139 ;  by 
acceptor  or  indorser  no  discharge  of  drawer,  82.  249 ; 
excuses  the  giving  of  notice,  216 ;  and  presentment,  167* 
270 ;  where  the  drawee  has  only  accepted  for  part,  249 ; 
by  acceptor  admits  acceptance,  281. 

By  whom — in  general,  238 ;  till  paid  by  acceptor  bill  is  in 
general  negotiable,  238 ;  unless  taken  up  by  drawer,  when 

.  bill  is  payable  to  third  person,  238 ;  till  paid  by  maker, 
note  is  negotiable,  238 ;  maker  liable,  thougn  he  had  riven 
his  agent  money  to  pay,  and  the  agent  has  tendered  and 
become  bankrupt  with  the  money  in  his  hands,  239. 

By  whom — bankrupts,  239. 

To  wkom-^n  general,  239 ;  to  proprietor  of  bill,  239 ;  to  one 
of  several  partners,  239 ;  to  authorised  agent,  239 ;  to 
trustee,  239  ;  to  infant,  239 ;  to  husband,  239 ;  produc- 
tion of  the  bill  in  general  proof  of  title,  239 ;  where 
authority  to  receive  payment  has  been  revoked,  239, 240 ; 
to  attorney,  240 ;  not  good  to  his  clerk,  240  ',  nor  to  his 
agent,  240 ;  acceptor  ought  to  enquire  into  authority  of 
agent,  240. 

To  whom — bankruptt,  240. 

To  whom — in  cotes  of  lost  and  stolon  bUls,  240. 

To  whom — in  eases  of  forgery,  242. 

Within  what  time,  248 1  before  due,  248 ;  on  last  day  of 
grace,  248 ;  by  drawer  and  indorser,  248  ,  after  action 
brought,  248. 

By  taking  a  check  from  the  acceptor,  248. 

J^  appropriation,  248. 

What  amoufit,  249. 

€f  the  receipt  and  getting  hack  the  hill,  249. 

^upra  protest,  250 ;  what  remedy  the  par^  has,  264. 
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PENALTIES  in  Stamp  Act,  65  G.  3.  c.  164.,  28 ;  for  utter- 

ing   Dotat   nnder   20s.,  5 ;    under  17  G.  3.  c.  30.   and 

7  G. 4«  c. 6..  7 ;  in  7  G.4.  c.  46.,  54 ;    note  given  for 

penalties  nnder  tiie  excise  laws  valid,  113* 

PETITIONING  creditor's  debt  on  lnUs,319 ;  nse  Bankruptcy. 

PLACE  of  payment,  26 ;  alteration  in,  38 ;  presentment  at, 

147  to  152 ;  statement  of  in  the  declaration,  263. 
PLEDGEES  may  transfer  bills  deposited  with  them,  126. 
POST,  notice  of  dishononr  by,  205,  206,  207 ;  letters  by, 
acknowledging  the  arrival  of  bills,  exempted  from  stamp, 
249 ;  who  shall  bear  the  loss,  in  case  of  Inlls  sent  by 
the  post  and  lost,  369. 
POST-dated  bills  and  notes,  25;  checks,  bad,  32 ;  may  be 

indorsed  before  the  day  on  which  they  bear  date,  131. 
POSTMASTER  not  liable,  in  case  (tf  lost  or  stolen  biBs, 

369. 
PRESENTMENT, 

Far  acceptance,  in  general,  141 ;  when  necessary,  141  ;  by 
agent,  141 ;  whoethe  bill  is  notnddmsed,  141 ;  widiin 
what  time,  142,  143,  144 ;  distinction  between  bankers' 
bills  at  sight  and  others,  144 ;  whether  reasonable  time  is 
a  question  of  law  or  fact,  145 ;  must  be  within  hours  of 
business,  145. 
[.  For  acceptance,  how  long  a  hill  should  be  left  with  the  drawee, 
145;  note  28. 
For  acceptance,  to  whom  it  should  be  made,  146  ;  note  29. 
For  payment  not  made  until  money  is  called  for,  146. 
By  whom,  holder  or  his  agent,  147;   in  case  of  death, 

146. 
To  whom,  where  acceptor  has  absconded,  147  ;  where  a  note 
is  made  payable  at  a  town  eenerally,  147 ;  where  the  ac- 
ceptor, &c.  IS  dead,  147 ;  where  the  bill  has  been  accepted 
by  an  agent,  147. 
Where,  of  a  Iriil  accepted  generally ;  wherever  the  acceptor  can 
be  found,  147  ;  not  necessary  in  action  against  acceptor, 
148 ;  at  counting-house,  d^i^ing-house,  or  usual  place 
of  abode,  148. 
Where,  of  a  bill  accepted  payable  at  a  banker's  or  other  place 
only,  and  not  otherwise  or  elsewhere,  148  ;  statute  1  &  2 
G.4.  c.  78.,  148  ;  presentment  at  the  clearing  house  is 
presentment  at  the  banker's,  149. 
Where,  ef  a  bill  accepted  payable  at  a  banket^ s,  ^c.  since  I  if  2 
Geo.  4.  c.  78.  not  saying  there  only,  6^'c.  a  general  ac- 
ceptance, 149 ;  acceptor  not  discharged  by  neglect  to 
present  at  bankers,  1^. 
Where,  rf  a  bill  drawn  payable  in  London,  and  accepted 
(since  stat.  1^  2  Geo.  4.  c.  78.)  payable  at  a  banker^s  or 
other  place,  not  saying  there  only,  ^c    149 ;  a  general  ac- 
ceptance, 149. 
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IV^^f  rf  "notes  payable  at  a  particular  place  in  the  margin, 

150 ;  not  necessaiy  to  present  the  note  at  that  place,  150. 

Where,  of  notes  payable  at  a  particular  place  in  the  body  of 

the  note,  151 ;  part  of  the  contract  and  the  note  mnst  be 

there  presented,  151. 

Where,  of  notes  payable  at  two  different  places,  152  ;  they 

may  be  presented  at  either,  152. 
When,  of  bills  payable  after  date,  152  ;  month  means  calen- 
dar month,  152  ;  days  of  grace  must  be  added,  153 ; 
presentment  on  the  2nd  day  of  grace  a  nullity,  153 ;  of 
bills  received  just  before  due,  153  ;  when  the  style  of  the 
place  at  which  the  bill  is  drawn,  and  at  which  it  is  payable 
differ,  153  ;  when  no  date  is  expressed,  154. 
When,  of  bills  payable  after  sight,  154,  note  31 ;  when  a 

bill  has  been  accepted  for  honor,  154. 
When,  of  bills  and  notes  payable  on  demand,  154 ;  the  va- 
rious decisions,  154  to  158  ;  the  present  rule  as  to  checks, 
158. 
When,  of  bills,  8^c.  becoming  due  on  Sunday,  Christmas-day, 

Good  Friday,  and  Fast-day, 
When,  within  what  hours,  159  j  in  the  case  of  bankers,  160 ; 

in  other  cases,  160,  161. 
Days  of  grace.    See  tiiat  title. 
Usance,    See  that  title. 

When  presetitment  is  excused  in  general,  166  ;  not  in  case  of 
bankrunkt(w  or  insolvency,  166;  bill  on  wrong  stamp, 
167  ;  bill  held  on  behalf  of  the  crown,  167  ;  knowledge 
by  the  drawer,  &c.  that  the  bill  is  likely  to  be  dishonored, 
will  not  excuse,  167  ;  nor  order  by  him  to  the  drawee  not 
to  pay,  167. 
When  excused,  by  part  payment  or  by  subsequent  promise  to 

pay,  167. 
When  excused,  by  inevitable  accident,  169. 
In  action  against  acceptor  supra  protest,  190,  191. 
Statement  rf,  in  declaration,  268. 

Evidence  of,  282 ;  of  foreign  bills  payable  in  England,  292. 
PRESUMPTIVE  EVIDENCE  of  existence  of  bill  at  parti- 
cular time,  25  ;  of  consideration,  103  ;  of  payment  by  ac- 
ceptor, 293. 
PRINCIPAL.    See  Agent. 
PRINCIPAL  SUM,  recoverable,  306. 
PRISONERS,  notes  given  to  under  Lords'  act,  11. 
PROCURATION,  one  partner  may  indorse  bills  by  procura- 
tion for  the  resti  45. 
PRODUCE,  notice  to,  275. 
PRODUCTION  of  biU,  on  writ  of  inquiiy,  273 ;  on  trial, 

275,  when  dispensed  with,  275. 
PROMISE  to  accept  foreign  bill,  when  it  amounts  to  accept* 
ance,  173,  174,  175,  176,  177. 
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PROMISE,  statement  of  in  declaration,  272. 

PROMISE,  to  pay,  with  knowledge  of  indulgence  having  been 
given,  waives  the  indulgence,  82 ;  what  amounts  to,  83  ; 
when  it  renders  drawee  or  other  person  liable,  92  ;  with 
knowledge  of  the  dishonour  waives  want  of  notice,  216 ; 
and  want  of  presentment,  167,  270 ;  by  acceptor,  admits 
acceptance,  281 ;  and  indorsements,  286. 

PROMISSORY  NOTES.  See  BtZ/ o/ Ecc^n^ c,  and  the  va- 
rious  titles. 

PROOF  of  bills  and  notes  in  bankruptcy,  321.  See 
Barikniptcy. 

PROTEST,  acceptance  tupra  ffntett,  189 ;  see  Acceptance  ;  of 
foreign  bills  necessary,  212 ;  foreign  courts  give  credit  to, 
212  ;  if  bill  lost,  may  be  made  on  copy,  212 ;  sembU  not 
necessary  to  send  protest,  with  notice  of  dishonor  to  per- 
sons resident  here,  212 ;  but  protest  must  be  made,  214 ; 
within  what  time,  213;  on  the  last  day  of  grace,  213; 
whether  noting  the  bill  on  the  day,  and  protest  extended 
afterwards,  sufficient,  213  ;  note  CO ;  protest  must  be  made 
in  form  before  payment  tupra  protett,  213  ;  ¥^re 
drawee  has  no  effects,  protest  not  necessary  to  charge  the 
drawer,  214 ;  subsequent  promise  excuses  protest,  214, 
236,  237. 
Of  inland  billt,  214  ;  seems  to  be  in  no  case  necessary,  215. 
For  better  security,  216. 

When  excused,  236 ;  by  promise  to  pay,  236,  237.  214. 
Payment  tupra  protest,  250;  by  whom,  250;   remedy  of 

party  who  so  pays,  251. 
Omistion  of  statement  of  in  declaration,  subject  of  special  de- 
murrer, 271. 
Evidence  of,  292. 

PRUSSIAN  BONDS,  payable  to  order,  pass  by  delivery, 
126. 

RANSOM  NOTES,  invalid,  114. 

REASONABLE   diligence   in   presenting  bills  payable  at 

sight,  142  ;  in  enquiring  for  paity's  residence,  234,  235  ; 

in  presenting  a  bill  taken  when  nearly  due,  153. 
REASONABLE  TIME,  whether  a  question  of  law  or  fact, 

145 ;  in  notice  of  dishonor,  207. 
RECEIPT,  exemptions  in  stamp  act   as  to,    249  ;    when 

receipt  on  bill  does  not  express  who  received  the  money, 

293. 
RE-EXCHANGE,  when  drawer  answerable  for,  73,  313 ; 

acceptor  not  answerable  for,  83,  315 ;  and  note,  60  ;  na- 
ture of,  312  ;  proof  of  in  bankruptcy,  342. 
REFERENCE  to  master,  273. 
RE-ISSUING  bills,  stamp,  34;  by  drawer,  135. 
RELAESEy  discharge  of  acceptor  by,  84 ;  by  holder  does  not 
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discharge  acceptor  where  bill  comes  into  hands  of  indorsee 
for  value  without  notice,  84 ;  to  payee  of  note  does  not 
dischaige  maker,  77  ;  agreement  by  one  of  several  drawers 
to  provide  for  bill,  320. 

REMEDY  on  bills  and  notes,  252.  See  Action,  Affidavit, 
Declaration,  Inspection,  Staying  Proceedings,  Judgment  by 
Default,  against  postmaster,  &c.  in  case  of  lost  buls,  369. 

RENEWED  bill,  wnen  acceptor  is  discharged  by  taking  of, 
87,  88 ;  renewed  bills  given  instead  of  illegal  bills,  when 
valid,  120,  121. 

REPUTED  ownership  of  bills  and  notes,  347. 

RESTRICTIVE  indorsements,  138. 

ROBBERY.    See  Lost  and  Stolen  Bills. 

SATISFACTION,  by  holder  receiving  smaller  sum  from  third 
person,  discharges  drawer,  73  ;  taking  the  several  notes  of 
one  of  three  drawers,  whether  a  satisfaction,  78  ;  charging 
a  party  in  execution  not  a  satisfaction,  76 ;  nor  entering 
up  judgment  aeainst  one  of  the  makers  of  joint  and  se- 
veral notes,  and  levying  part  under  aji.fa,  82  ;  when  a 
bill  or  note  is  to  be  considered  as  delivered  in  satisfaction, 
95  ;  by  oneparty  is  satisfaction  by  the  other,  259. 

SCOTCH  NOTKS  within  the  stat.  3  &  4  Ann.  c.  9.  4. 

SEDUCTION,  note  given  to  stay  proceedings  in  action  for, 
valid,  114. 

SERVICE  of  notice  of  dishonor,  288. 

SET  OFF  in  bankruptcy,  343. 

SETS  of  bills,  2  ;  stamp  on.  Appendix;  delivery  of  all  the  parts 
on  a  transfer,  136. 

SHORT  BILLS,  350. 

SIGHT,  bills  payable  at,  how  stamped,  30 ;  the  word  accept' 
ante  held  equivalent  to  sight,  141 ,  142  ;  bills  payable  at, 
*  when  to  be  presented,  142,  143,  144 ;  distinction  between 
bankers'  bills  at  sight  and  others,  144 ;  bills  payable  after 
when  to  be  presented,  154  ;  days  of  grace  upon,  164  ; 
statement  ofacceptance  in  declaration,  267. 

SMUGGLING  consideration.  112. 

SPECIAL  purpose,  party  receiving  bill  for,  cannot  repudiate 
such  purpose,  and  sue  on  the  bill  himself,  109. 

STAMPS,  see  Appendix,  No.  VI. ;  instrument  not  amounting 
to  promissory  note,  and  not  requiring  stamp,  17,  18  ; 
on  bankers'  bills  and  notes  compounded  for,  28  ;  Ap- 
pendix, No.  5.  note  6. ;  to  bearer  generally  a  note 
on  demand  within  1st  class  of  notes.  Schedule,  parti. 
28 ;  bill  to  drawer's  own  order  may  be  re-issued,  28 ; 
^nalties  under  stamp  act,  28 ;  stamping  after  the 
making,  28 ;  foreign  bilk,  29 ;  bills  and  notes  bearing 


480  Index. 

STAMPS— «ontmii«<2. 

interest,  30 ;  the  meaning  of  the  words  "  date"  and 
'*  sight"  in  stamp  act,  30;  order  for  payment  of  mo- 
ney out  of  a  fund  which  may  or  may  not  be  avail- 
able, 31 ;  on  checks,  32 ;  consequences  of  want  of  stamp, 
32  ;  stamp  not  necessary  to  forgery,  33 ;  unstamped  bill 
or  note  may  be  inspected  for  collateral  purposes,  33,  34 ; 
different  denomination,  33 ;  re-issuing  oilis,  34 ;  altera- 
tion, when  it  avoids  stamp,  see  Alteration, 

STRIKING  OUT  INDORSEMENTS,  286. 

STAYING  PROCEEDINGS,  272. 

STOLEN  BILLS  ;  see  Lost  and  Stolen  BilU. 

STYLE,  difference  in,  how  calculated,  153 ;  note  30. 

SUM  RECOVERABLE,  principal,  306;  interest,  309; 
when  due,  309 ;  for  what  period  payable,  310 ;  expenses, 
311 ;  re-exchange,  312  ;  damages,  315. 

SUNDAY,  bill  due  on,  when  to  be  presented,  158  ;  when  in- 
cluded in  days  of  grace,  162 ;  notice  of  dishonor  in  case 
of,  211 ;  averment  of  presentment  on,  when  good,  270. 

SUPERSCRIPTION,  differing  from  the  body.  25. 

SURETY,  signing  a  note  after  it  is  issued  requires  a  new 
stamp,  40 ;  signing  a  joint  and  several  note  discharged  by 
composition  with  principal,  88 ;  one  of  several  joint  sure- 
ties not  discharged  by  composition  with  another,  89; 
where  he  cannot  be  a  petitiomng  creditor,  320 ;  proof  by, 
in  bankruptcy,  328,  329. 

TENDER  of  bank  notes  not  good,  if  objected  to,  10 ;  by 
drawer,  within  what  time,  73 ;  acceptor  cannot  plead  tender 
after  day  of  payment,  81 ;  good  on  last  day  of  grace, 
though  there  has  been  a  previous  demand,  165  ;  of  money 
by  agent  of  acceptor  to  bolder,  on  condition  of  bill  being 
delivered  up,  does  not  discharge  acceptor,  239 ;  accom- 
panied with  demand  of  receipt,  bad,  unless  demand  un- 
objected to,  249;  of  principal  prevents  the  accruing  of 
interest,  309. 

TRAFFICKING  in  bills  makes  a  man  a  trader,  317. 

TRANSFER,  see  Indorsement;  of  bill  without  indorsement, 
effect  of,  95. 203 ;  of  account  in  bankers'  books,  when  it 
amounts  to  payment,  99. 

TROVER  for  bill  transmitted  for  a  purpose  which  is  repudi- 
ated, 93 ;  on  the  destruction  of  bill  by  the  drawee,  179  ; 
notice  to  produce  not  necessaiy,  275 ;  what  interest 
allowed,  311. 

TRUSTEE,  transfer  of  bill  by,  126;  even  aAer  bankruptcy, 
127  ;  payment  to,  239 ;  may  sue  on  bill,  257. 

USANCE,  what,  165 ;  courts  will  not  take  judicial  notice  of 
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the  extent  of,  165;  usance  of  di£tont  j^laoeft,  165; 
length  of  must  be  stated  in  declaration,  264. 
USURY,  vitiates  consideration  of  bill,  117 ;  to  constitute 
usury  there  must  be  a  ban,  117  ;  apticipalion  of  payment 
not  usury,  117;  exorbitant  brokerage  not  usury,  117  ; 
unless  the  party  discounting  the  bill  stipulates  for  it,  118 ; 
exchange  of  bills  not  usury,  118 ;  to  constitute  usury, 
money  need  not  be  actually  advanced,  118. 

What  amounts  to  uminf — deducting  interest  in  discounting, 
not  usury,  118;  giving  other  bills  in  discounting  without 
rebate  of  interest  is  usury,  119  ;  unless  the  tSdng  the 
other  bills  be  a  separate  transaction,  119  ;  broker  taking 
bills  to  be  discounted  and  allowing  one  per  cent,  to  the 
person  discounting,  in  addition  to  interest,  for  the  debt  of 
a  third  person,  but  accounting  with  his  principal  for  the 
whole  amount  of  the  bill,  minus  the  interest  and  com- 
mission, not  usury,  119  ;  giving  goods  primd  facie,  usuri- 
ous, 119  ;  unless  the  proposal  to  take  goods  comes  from 
the  party  getting  the  bill  discounted,  119. 

Receipt  of  Commission  for  trouble  not  usurious,  120  ;  a  banker 
may  charge  a  commission,  but  exorbitant  commission  will 
be  deemed  usurious,  120  ;  acceptor  of  accommodation 
bill  taking  two  and  a  half  commission  for  renewing  it, 
usury,  120. 

Renewed  bills,  when  usurious — subsequent  security  exclud- 
ing usurious  interest  good,  120 ;  aliter  if  it  includes  any 
usurious  interest,  21. 

Between  what  fwrties  usury  aoill  avoidabiU,  121  ;  indorsee 
for  valuable  consideration  may  sue  on  usurious  bill,  122  ; 
and  even  when  he  claims  through  usurious  indorsement, 
122. 
UTTERING  FORGED  BILL,  377. 

VALUE  RECEIVED,  need  not  be  inserted,  27  ;  meaning  of 
the  words,  27  ;  effect  of  alteration  in  the  words,  34 ; 
statement  of  in  declaration,  264. 

VARIANCES,  what  amounts  to,  275,  276. 

VENDOR  AND  VENDEE ;  effect  of  delivery  of  bill  or  note 
by  vendee  without  indorsement,  95,  100,  101 ;  where  the 
bill  is  lost,  102 ;  bill  given  for  goods  sold  under  a  fraud 
void,  105 ;  bill  given  for  goods  of  inferior  value  may  be 
enforced,  to  full  amount,  106;  vendor  when  intitled  to 
interest,  310. 

VENUE  in  actions  on  bills  and  notes,  261,  262. 

VERBAL   ACCEPTANCE,  173 ;  verbal  notice  204. 

WAIVER  of  Acceptor's  UabiUty,  84. 
WANT  of  EFFECTS  ;  see  Effects. 
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WARRANT  OF  ATTORNEY,  whether  the  taking  one  is  a 

giving  time,  75. 
WIFE;  see  Married  Woman. 
WITNESSES,  competency  of,  drawer,  299 ;  indorser,  301  ; 

acceptor,  drawee,  or  maker,  304;   in  oaab  of  forgecyj 

379. 
WORDING  of  Bilb  and  Notes,  17. 
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